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ERRATA. 

F.  85,  L  24  of  marginal  note,  tUk  the  wordt  pleadingi  or. 

P.  454,  L  22,  read  "  The  secood  plea  set  oat  the  indentare  in  h«c  TOTha,"  &e. 

P.  482, 1.  S  from  bottom,  ybr  them  read  then. 

P.  483, 1.  6  from  bottom, /or  the  role  read  no  rale. 

P.  594,  L  16,  and  595, 1. 13,>'  Teo  read  Yeo. 

P.  630,  L  5,  fir  1730  read  1785. 
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Wbt  €ouvtii  of  fEx^tq^utv 


IBex^tq^ntv  €iamf^tv. 


TRINITY  TERM,  6  VICTORIiE. 


Sxek.  of  Pleai, 
1842. 

Shout  v.  Mabt  Ann  Ilbery.  Mat^  23. 

J^EBT  for  goods  sold  and  delivered^  and  on  an  account  Where  a  man 

J  whohadbeenin 

Stated.  the  habit  of 

Pleas,  first,  except  as  to  6/.  7s.,  parcel,  &c.,  nunquam  fh^p^S^J^  ^^ 
indebitatos :  secondly,  except  as  to  the  said  sum  of  6/.  7^.,  meat  sappUed 

to  his  house, 

parcel,  &c.,  payment ;  thirdly,  as  to  the  sum  of  6/.  7s,,  par*  went  abroad, 
eel,  &c.,  payment  into  Court  of  that  sum,  and  nunquam  lljfj  &may  J^f* 
indebitatus  ultra.    The  replication  took  issue  on  the  first  "^'"Z  *«  *^|f 

^  country,  and 

plea,  denied  the  payment  alleged  in  the  second,  and  ac-  died  abroad:^ 
cepted  the  6/.  7^.,  in  satisfaction  as  to  so  much  of  the  debt  wife  was^not^ 
demanded.  ^'^^s'^^ 

after  his  death, 
but  before  information  of  hii  death  bad  been  received ;  she  having  had  originally  full  authority  to  • 
contract,  and  done  no  wrong  in  representing  her  authority  as  continuing,  nor  omitted  to  state  any 
fact  within  her  knowledge  relating  to  it;  the  revocation  itself  being  by  the  act  of  God,  and  the 
continuance  of  the  life  of  the  principal  being  equally  within  the  knowledge  of  both  parties* 

VOL.  X.  B  M.  W. 


2  CASES   IN    THE    EZCHEQUEB^ 

Etdi.  4  Pie0t,  At  the  trial  before  Gumey,  B.,  at  the  Middlesex  Sittings 
in  Miehaelmas  Tenn^  1841,  it  appeared  that  the  plaintiff 
was  a  butcher,  and  the  defendant  the  widow  of  James  H- 
beiy,  who  left  England  for  China  in  May,  1889,  and  was 
lost  in  the  outward  voyage,  on  the  14th  October,  1839. 
The  news  of  his  death  arrived  in  England  on  the  ISth  of 
March,  1840.  The  plaintiff  had  supplied  meat  to  the  fit- 
mily  before  Mr.  Ilbery  sailed,  and  during  his  voyage,  and 
the  supply  continued  down  to  the  time  of  the  news  of  his 
death,  and  even  afterwards.  Upon  the  14th  October, 
1839,  the  day  of  Mr.  Ilbery^s  death,  the  amount  of  the 
debt  was  521  18s.  lid.  Between  that  day  and  the  arrival 
of  the  news  of  the  death,  meat  had  been  supplied  to  the 
amount  of  19/.  ds. ;  and  after  that,  the  supply  amounted 
to  6/.  78. 

This  action  was  brought  fbr  these  two  sums  (together) 
25/.  16#.  The  defendant  paid  6/.  7$.  into  Court,  and  re- 
lied on  a  payment  of  20/.,  as  discharging  her  from  the 
plaintiffs  claim  for  meat  supplied  after  the  date  of  her 
husband's  death;  and  the  counsel  for  the  defendant  gave 
in  evidence  the  following  receipt  signed  by  the  plaintiff, 
dated  the  30th  March,  1840  :— ''  Received  of  Mrs.  Ilbery, 
20//'— The  plaintiff  insisted  that  the  20/.  had  been  paid  ge- 
nerally on  account,  and  must  be  applied  as  a  payment  by  the 
executors  in  part  satisfaction  of  the  debt  of  the  husband ; 
and  called  Mr.  Dollman,  the  executor.  From  his  evidence 
it  appeared,  that  Mr.  Ilbery  had  left  the  management  of 
his  affidrs  in  his  hands,  and  whenever  Mrs.  Ilbery  wanted 
money,  she  had  it  from  him.  Dollman  and  Mrs.  Ilbery 
were,  by  Ilbery^s  will,  appointed  executor  and  executrix ; 
but  he  alone  proved  the  will,  on  the  2l8t  March,  1840, 
power  being  reserved  in  the  usual  way  fbr  her  to  prove 
also.  On  the  28th  March,  Mr.  Dollman  gave  Mrs.  Dbeiy 
five  or  six  cheques,  and  among  others,  one  for  20/.,  payable 
to  the  plaintiff.  This  cheque  she  paid  to  the  plaintiff,  and 
took  his  receipt  as  above  mentioned. 


TRINITY   TBBM^  5  VICT.  8 

At  tbat  time  it  was  sappofied  that  Ilberjr's  estate  was  Eaeeh^qfPitM^ 
sahrent.  It  turned  out  to  be  otherwise ;  and  Dollman^  who 
was  engaged  with  him  in  the  adventure  to  Ghina^  had  be« 
come  bankrupt. 

The  question  left  to  the  juiy  was^  whether  the  20il  was 
paid  on  the  executorship  aooount,  or  on  the  account  of 
Mrs.  nbery  only,  and  in  discharge  of  that  debt  which  (on 
both  sides,  as  well  as  in  the  learned  Judge's  opinion)  was 
taken  to  have  been  due  from  her. 

The  jury  found  that  it  was  paid  on  the  executorship  ac- 
count, and  gave  their  verdict  for  the  plaintiff  for  19/.  9$., 
the  price  of  the  meat  supplied  between  the  day  of  Mr.  II- 
bery's  death,  and  the  arrival  of  the  intelligence  of  it.  A 
rule  having  been  obtained  in  Michaelmas  Term  to  shew 
cause  why  that  verdict  should  not  be  set  aride,  and  a  new 
trial  had,  on  the  ground  that  the  defendant  was  not  liabfe 
for  the  meat  supplied  after,  but  before  she  had  any  know- 
ledge of,  her  husband's  death  {a), 

Hmdmarch  (Jenris  was  with  him)  shewed  cause  in  the 
Vacation  after  last  Hilary  Term. — There  is  no  question 
here  as  to  the  appropriation  of  payments,  as  the  jury  have 
found  that  the  £20  was  paid  on  the  executorship  account. 
The  only  question  is,  whether  the  defendant  (the  widow) 
is  Eable  for  meat  supplied  to  her  from  the  time  of  her  hus- 
band's death,  until  it  became  known  in  this  country.  It 
will  be  said  on  the  other  side,  that  the  widow  is  not  liable 
for  meat  supplied  before  the  news  of  his  death  arrived,  be- 
cause she  did  not  contract  as  his  widow  on  her  own  ac- 
count, but  on  her  husband's  credit.  To  support  that  pro- 
position, it  will  be  incumbent  on  the  defendant  to  make 
out  th^t  the  executor  is  liable,  but  that  she  cannot  do,  for 
the  contrary  was  expressly  held  in  Blades  v.  Fre€(fi)^ 

(a)  This  point  was  not  made  at         (b)  9  B.  &  Cr.  167;  4  Man.  & 
ihe  trifll,  and  tliereibre  there  ooold      Ry.  282. 
be  no  motion  for  a  nonsuit. 
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price.    If  a  man  aapplies  goods  to  another,  and  he  has  MgA^fPUm^ 


them  and  uses  them,  the  law  will  imply  a  promiae  by  him 
to  pay  for  them.  [Alderwm,  B. — ^The  question  is  this, 
whether,  where  an  agent  contracts  in  the  name  of  a  prin- 
cipal, and  it  turns  out  afterwards  that  there  is  no  princi- 
pal, and  there  is  no  firaud  in  the  case,  the  agent  is  liable 
as  the  principal  That  is  distingutshable  from  the  case 
where  he  knows  he  has  no  principal,  as  in  PMUl  t. 
Walter  {a).  This  question  is  a  good  deal  discussed  in 
Story  on  Agency,  226,  7,  where  the  author  seems  to 
think  that  it  may  be  taken  that  the  party  who  makes 
the  contract  undertakes  that  he  has  a  principal ;  but 
that,  he  says,  would  be  the  subject  of  a  special  action.] 
That  point  was  not  taken  at  the  trial.  In  order  to 
make  the  agent  liable  as  prindpal,  it  is  not  necessary 
to  import  fraud  into  the  case.  [Aldermm^  B. — Mr.  Jus- 
tice Stoiy  says  (6),  ^'  There  is  no  doubt  of  the  per- 
sonal liability  of  the  agent  in  all  cases  where  he  fidsely 
affirms  that  he  has  authority,  as  he  does  when  he  signs  the 
instrument  as  agent  of  lus  principal,  and  knows  that  he 
has  no  authority.  But  another  question  has  been  made, 
whether  he  is  liable  when  he  supposes  that  he  has  autho- 
rity, and  he  has  none :  as,  for  example,  when  he  miscon- 
strues the  instrument  conferring  authority  on  him;  or 
where  the  instrument  conferring  the  authority  turns  out 
to  be  a  forgeiy,  and  he  supposed  it  to  be  genuine.  In 
FblMU  V.  JFaUer,  Lord  Tenierden,  in  delivering  the  opinion 
of  the  Court,  seems  to  have  thought  that  the  right  of  action 
was  founded  solely  upon  there  being  an  afSrmation  of  au- 
thority, when  the  party  knew  it  to  be  false;  and  that 
therefore,  if  the  party  acted  under  the  authority  of  a  foiled 
instrument,  supposing  it  to  be  genuine,  he  would  not  be 
responsible.  But  there  is  great  reason  to  doubt  this  doc- 
trine; for  if  a  person  represents  himself  as  baring  autho- 

(a)  3  B.  A;  Ad.  1 14.  (6)  Pages  226,  7,  noU  3. 
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Breh.qfPUMy  rity  to  do  aa  act  when  he  has  not,  and  the  other  side  is 


1S42< 


drawn  into  a  contract  with  him,  and  the  contract  becomes 
void  for  want  of  such  authority,  the  damage  is  the  same  to 
the  pidrty  who  confided  in  such  representation,  whether 
tiie  party  making  it  acted  with  a  knowledge  of  its  falsity^ 
or  not.  In  short,  he  undertakes  for  the  truth  of  his  re- 
presentation/' And  then  he  adds, "  In  cases  where  a  per- 
son  executes  an  instrument  in  the  name  of  another,  with- 
out authority,  there  is  some  diversity  of  judicial  opinion  as 
to  the  form  of  action  in  which  the  agent  is  to  be  made 
liable  for  the  breach  of  duty.  In  England  it  is  held  that 
the  suit  must  be  by  a  special  action  on  the  case.  Polhitt  v. 
Jfatter/']  It  is  not  necessary  to  import  fraud  into  the 
case,  to  render  the  agent  liable.  If  a  party  says, ''  I  am 
agent  of  A*  B.''  he  undertakes  that  he  is  so.  The  defend- 
ant must  be  taken  to  haye  held  out  to  the  plaintiff  that 
she  had  authority  to  bind  some  person;  and  if  that  was 
untrue,  she  is  herself  bound.  The  defendant  having  ac- 
cepted the  meat  supplied  to  her,  and  used  it,  there  is  a  con- 
tract implied  by  law  on  the  part  of  some  person  to  pay 
the  price  of  the  meat ;  and  aa  the  husband  was  dead,  and 
she  had  no  authority  to  bind  his  executors,  a  ctmtract 
must  be  implied  on  her  part  to  pay  for  the  meat  supplied 
to  her  after  her  husband's  death ;  and  she  is  not  to  be  al- 
lowed to  get  rid  of  her  liability  by  saying,  that  at  the  time 
she  gave  the  orders  or  accepted  the  goods,  she  thought  her 
husband  was  alive,  and  that  she  was  contracting  on  his  be- 
half. In  Thomson  v.  Davenport  (a),  where  at  the  time  of 
making  a  contract  of  sale,  the  party  buying  the  goods  re- 
presented that  he  was  buying  them  on  account  of  persons 
resident  in  SeoUand,  but  did  not  mention  their  names,  and 
the  seller  did  not  inquire  who  they  were,  but  afterwards 
debited  the  party  who  purchased  the  goods;  it  was  held 
that  the  sell^  might  afterwards  sue  the  principals  for  the 

(a)  9  B.  &  Or.  78;  4  Man.  k  Ry.  110. 
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price.  Here  the  vendor  actually  canedited  the  agents  and  S»tk.^Pi§m^ 
yet  the  principal  was  held  liable.  The  general  principle  ia,  ^^^* 
that  the  law  creates  an  implied  contract  from  the  receipt 
of  the  gocds.  [Alderson,  B. — Here  each  party  thought 
the  husband  was  responsible].  That  can  make  no  differ- 
ence, for  it  is  dear  that  there  could  be  no  contract  between 
the  plaintiff  and  the  dead  man;  and  there  was  no  contract 
by  the  executtMr  with  the  plaintiff.  There  is  a  fidlacy  on 
the  other  nde,  in  assuming  that  there  was  a  prior  eonti« 
nning  contract  b^^ween  the  husband  and  the  plaintiff,  re- 
specting the  supply  of  goods  to  the  wife.  An  action  for 
goods  sold  and  deUvered  is  not  necessarily  founded  up<xi  a 
contract  antecedent  to  the  deUvery  oi  the  goods;  it  may 
be,  and  generally  is,  founded  upon  the  implied  contract  that 
the  party  will  pay  the  price  or  value  of  the  goods  dehyered 
and  accepted  by  him;  and  there  are  as  many  implied  con- 
tracts  as  there  are  parcds  of  goods  delivered  and  accepted. 
If  there  was  no  prior  contract  at  all  in  the  present  ease 
(which  it  is  clear  there  was  not),  then  the  moment  each 
pared  of  goods  was  delivered  and  accepted,  the  law  implied 
a  contract  by  the  defendant,  who  received  and  accepted 
them,  to  pqr  the  price. 

EHe,  in  support  of  the  rule.-^The  contract  in  tUs  case 
was  a  cotttimiing  contract,  which  the  parties,  in  Blades  v« 
Free,  failed  to  make  out.  TbAa  was  a  course  of  dealing 
which  was  continued  in  consequence  of,  and  as  part  of,  the 
tonaex  contract.  An  agent  ought  not  to  be  held  liable 
where  he  enten  into  a  contract  as  agent,  benfi  fide  sup- 
posing himself  to  have  aul^rity,  when  it  turns  out  that 
he  had  none,  through  an  event  which  had  happ^ied,  but 
of  wbdch  he  was  not  cognisant,  and  had  no  means  of 
knowing.  The  evidence  here  was,  that  goods  were  sup- 
plied by  the  plaintiff  to  the  husband  during  his  residence 
here,  and  were  afterwards  continued  to  be  supplied  to  his 
wile  after  he  left  this  country;  ihete  is  deariy  no  implied 
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Btfeh.  qfPlMi,  oonti:act  arising  from  this  state  of  things^  that  she  would  pay 
1842.  ^^^  i-hem .  Suppose  the  case  of  the  husband  and  wife  having 
both  gone  abroad^  and  having  left  a  housekeeper  in  charge 
of  the  house  and  the  children,  and  meat  is  supplied  to  the 
house,  and  the  husband  and  wife  are  both  drowned,  is  the 
housekeeper  to  be  liable,  because  she  ordered  the  meat  for 
the  use  of  the  house?  [Aldersan,  B. — In  the  same  way  it 
may  be  said,  if  a  bachelor  leaves  a  housekeeper  in  posses- 
sion of  his  house,  and  goes  abroad,  and  dies,  is  the  house- 
keeper to  be  liable  ?]  In  JPolhiU  v.  Walter,  there  was  the 
making  of  a  representation  which  the  party  making  it 
knew  to  be  untrue.  If  Ilbery  had  not  died,  he  would 
have  been  clearly  liable,  and  the  account  was  in  his  name. 
As  to  the  argument  of  there  being  an  implied  contract^ 
that  merely  amounts  to  this,  that  a  party  to  whom  goods 
are  delivered  is  liable  for  them;  but  that  is  where  there 
is  nothing  to  shew  that  any  other  person  was  responsible. 
The  case  of  Blades  v.  Free  has  nothing  to  do  with  the 
present. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  deUvered  by — 

Aluebson,  B. — ^This  case  was  argued  at  the  Sittings  after 
last  Hilary  Term,  before  my  brothers  Gumey,  Ito^e,  and 
myself.  The  facts  were  shortly  these.  The  defendant  was 
the  widow  of  a  Mr.  Ilbery,  who  died  abroad;  and  the 
plaintiff,  during  the  husband's  lifetime,  had  supplied,  and 
after  his  death  had  continued  to  supply,  goods  for  the  use 
of  the  family  in  England.  The  husband  left  England  for 
China  in  March,  1839,  and  died  on  the  14th  day  of  Octo- 
ber, in  that  year.  The  news  of  his  death  first  arrived  in 
England  on  the  13th  day  of  March,  1840;  and  the  only 
question  now  remaining  for  the  decision  of  the  Court  is, 
whether  the  defendant  was  liable  for  the  goods  supplied 
after  her  husband's  death,  and  before  it  was  possible  that 
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the  knowledge  of  that  fact  could  be  communicated  to  her.  StttKi^PUm^ 
There  was  no  doubt  that  such  knowledge  was  communi-    ^  l^^*    ^ 
cated  to  her  as  soon  as  it  was  possible ;   and  that  the  de-       Smout 
fendant  had  paid  into  Court  sufficient  to  cover  all  the       Ilbbkt. 
goods  supplied  to  the  family  by  the  plaintiff  subsequently 
to  the  13th  March,  1840. 

We  took  time  to  consider  this  question,  and  to  examine 
the  authorities  on  this  subject,  which  is  one  of  some  diffi« 
cnlty.     The  point,  how  £ar  an  agent  is  personally  liable 
who^  having  in  fact  no  authority,  professes  to  bind  his 
principal,  has  on  various  occasions  been  discussed.    There 
is  no  doubt  that  in  the  case  of  a  fraudulent  misrepresenta- 
tion of  his  authority,  with  an  intention  to  deceive,  the 
agent  would  be  personally  responsible.    But  independently 
of  this,  which  is  perfectly  free  from  doubt,  there  seem  to 
be  still  two  other  classes  of  cases,  in  which  an  agent  who 
without  actual  authority  makes  a  contract  m  the  name  of 
his  principal,  is  personally  liable,  even  where  no  proof  of 
such  fraudulent  intention  can  be  given.    First,  where  he 
has  no  authority,  and  knows  it,  but  nevertheless  makes 
the  contract  as  having  such  authority.     In  that  case,  on 
the  plainest  principles  of  justice,  he  is  liable.    For  he  in- 
duces the  other  party  to  enter  into  the  contract  on  what 
amounts  to  a  misrepresentation  of  a  fact  peculiarly  within 
his  own  knowledge ;   and  it  is  but  just,  that  he  who  does 
so  should  be  considered  as  holding  himself  out  as  one  hav- 
ing competent  authority  to  contract,  and  as  guaranteeing 
the  consequences  arising  from  any  want  of  such  authority. 
But  there  is  a  third  class,  in  which  the  Courts  have  held, 
that  where  a  party  making  the  contract  as  agent  bonfi  fide 
believes  that  such  authority  is  vested  in  him,  but  has  in 
fact  no  such  authority,  he  is  still  personally  liable.    In 
these  cases,  it  is  true,  the  agent  is  not  actuated  by  any 
fraudulent  motives ;  nor  has  he  made  any  statement  which 
he  knows  to  be  untrue.    But  still  his  liability  depends  on 
the  same  principles  as  before.  It  is  a  wrong,  differing  only 
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Btck.  of  Mm9,  in  degree^  but  not  in  its  essence,  from  the  former  case,  to 
^^^'  .    state  as  true  what  the  individual  making  sndi  statement 
does  not  know  to  be  true,  even  thongh  he  does  not  knoiv 
it  to  be  false,  but  believes,  without  sufficient  grounds,  that 
the  statement  will  ultimately  turn  out  to  be  correct.    And 
if  that  wrong  produces  injury  to  a  third  person,  who  is 
wholly  ignorant  of  the  grounds  on  which  such  belief  of 
the  supposed  agent  is  founded,  and  who  has  relied  on  the 
eorrectness  of  his  assertion,  it  is  equally  just  that  he  who 
makes  sueh  assertion  should  be  personally  liable  for  its 
consequences. 

On  examination  of  the  authorities,  we  are  satisfied  that 
all  the  cases  in  which  the  agent  has  been  held  personally 
re^KMuible,  will  be  found  to  arrange  themselves  under  one 
or  other  of  these  three  classes.  In  all  of  them  it  will  be 
found,  that  he  has  either  been  guilty  of  some  fraud,  has 
made  some  statement  which  he  knew  to  be  false,  or  has 
stated  as  true  what  he  did  not  know  to  be  true,  omitting 
at  the  same  time  to  give  such  information  to  the  other 
contracting  party,  as  would  enable  him  equally  with  him- 
sdf  to  judge  as  to  the  authority  under  whidi  he  proposed 
to  act. 

Of  the  first,  it  is  not  necessary  to  dte  any  instance. 
PMiU  T.  Walter  (a)  is  an  instance  of  the  sec(md ;  and  the 
cases  where  the  agent  never  had  any  authoiify  to  eoatract 
at  all,  but  believed,  that  he  had,  as  when  he  acted  <m  a 
&rged  warrant  of  attorney,  which  he  thouj^t  to  be  gen- 
uine, and  the  like,  are  instances  of  the  third  elaas*  To 
these  may  be  added  those  cited  by  Mr.  Justice  Story,  in 
his  bode  on  Agency,  p.  226,  note  8.  The  present  case 
seems  to  us  to  be  distinguishable  fi^m  all  these  authorities. 
Here  the  agent  had  in  fact  full  authority  origiaaUy  to 
contract,  and  did  contract  in  the  uame  of  the  prindpaL 
There  is  no  ground  for  saying,  that  in  repeesenting  her  au- 

(«)  3B.&  Ad.  114. 
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thoiity  as  ocmtmomg^  she  did  any  wrong  whatever.  1%ere  Mmthi^Pim$, 
was  no  mala  fides  on  her  part — no  want  of  dne  diligenee 
in  acquiring  knowledge  oi  the  revocation — ^no  onuasion  to 
state  any  fact  within  her  knowledge  rdating  to  it,  and  the 
refocation   itself  was  hy  the  act  of  Ood.    The  continn* 
ance  of  the  life  of  the  principal  was,  under  these  dream- 
stances^  a  fact  eqnallj  within  the  knowledge  of  both  con- 
tracting parties.     If,  then,  the  true  principle  derivable 
from  the  cases  is,  that  there  mast  be  some  wrong  or  omi»* 
sion  of  right  on  the  part  of  the  agent,  in  order  to  make 
him  personal!  J  liable  on  a  contract  made  in  the  name  of 
his  principal,  it  will  follow  that  the  agent  is  not  responsi- 
ble in  snch  a  ease  as  the  present    And  to  this  conclosion 
we  have  come.    We  were,  in  the  course  of  the  argument, 
pressed  with  the  difficulty,  that  if  the  defendant  be  not 
personally  liable,  there  is  no  one  liable  on  this  contract  at 
all ;  for  Blades  v.  Free  (a)  has  decided,  that  in  such  a  case 
the  executors  of  the  husband  are  not  liable.    This  may  be 
so :  but  we  do  not  think  that  if  it  be  so,  it  affords  to  us  a 
sufficient  ground  for  holding  the  defendant  liable.    In  the 
ordinary  case  of  a  wife  who  makes  a  contract  in  her  hus- 
band's lifetime,  for  which  the  husband  is  not  liable,  the 
same  consequence  follows.    In  that  case,  as  here,  no  one 
is  liable  upon  the  contract  so  made. 

Our  judgment,  on  the  present  occasion,  is  founded  on 
general  prindples  applicable  to  aU  agents;  bat  we  think 
it  right  also  to  advert  to  the  ciicumstanee,  that  this  is  the 
case  (^  a  married  woman,  whose  situation  as  a  oontractiog 
party  is  of  a  peeulkur  nature.  A  person  who  contracts 
with  an  ordinary  agent,  eontrocts  with  one  capable  of  con* 
tracting  in  his  own  name ;  but  he  who  coatraets  with  a 
married  woman  knows  that  she  is  in  general  incapable  of 
making  any  contract  by  whidi  she  is  personally  bound. 
The  contract,  therefore,  made  with  the  husband  by  her 

(a)  9  B.  &  Cr.  167;  4  Man.  &  Ry.  282. 
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Sseh.tifPhai,  instramentalitj,  may  be  considered  as  equivalent  to  one 
made  by  the  husband  exclusively  of  the  agent.  Now,  if  a 
contract  were  made  on  the  terms,  that  the  agent,  having 
a  determinable  authority,  bound  his  principal,  but  ex- 
pressly stipulated  that  he  should  not  be  personally  liable 
himself,  it  seems  quite  reasonable  that,  in  the  absence 
of  all  mala  fides  on  the  part  of  the  agent,  no  responsi- 
bility should  rest  upon  him :  and,  as  it  appears  to  us,  a 
married  woman,  situated  as  the  defendant  was  in  this 
case,  may  fairly  be  considered  as  an  agent  so  stipulat- 
ing for  herself;  and  on  this  limited  ground,  thereforcj 
we  think  she  would  not  be  liable  under  such  circumstances 
as  these. 

For  these  reasons,  we  are  of  opinion  that  the  rule  for  a 
new  trial  must  be  absolute;  but  as  the  point  was  not 
taken  at  Nisi  Prius,  we  think  the  costs  should  abide  the 
event  of  the  new  trial. 

Rule  absolute  accordingly. 


May  24.  AdKINS  t?.  AndEBSON. 

The  term  "re-  i-HE  defendant,  being  under  terms  of '' pleading  issu* 
mLan?r?dnl;i  ^^^7'  ngoimng  ffroHs,  and  taking  short  notice  of  trial,'' 
without  a  rule  pleaded  a  plea  of  gaming,  to  which  the  plaintiff  replied  de 
pose  i  and  iujurift,  added  the  similiter,  and,  on  tbe  2nd  of  May,  de- 
whcreTde-  Uvcred  the  issue  with  notice  of  trial  for  the  10th.  The 
der^tiTJ^^^^  defendant  did  not  return  the  issue,  but,  on  the  6th  of 
he  has  still  four  May,  scut  the  foUowiug  notice  to  the  plaintiff's  attorney : — 

days  from  the      ,,  rn  t  •  ^ti  •         ■!•  it  jii 

delivery  of  the  .  Take  uoticc,  that  I  do  uot  reccivc  the  issue  delivered  by 
wbicrto  re-°  7^^  ^^  ^^^  causc  as  such,  but  consider  the  same  as  a  re- 
effMt  ^  f^h^*? ^    plication  only.    I  have  therefore  struck  out  the  similiter 

term  being  to 
dispense  with 
the  necessity  of  a  rule  to  riyoin. 
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added  by  you  to  your  replication  to  the  defendants  last  Exch,ofPieai, 
plea,  and  have  demurred  to  your  replication." 


1842. 


Huffh  mil  having  obtained  a  rule  calling  on  the  de-       Adkins 


V. 


fendant  to  shew  cause  why  the  demurrer  delivered  by  him     Andeasok. 
should  not  be  set  aside,  and  why  the  cause  should  not  be 
tried  pursuant  to  the  notice  of  trial, — 

S,  Hughes  shewed  cause  (May  9). — The  question  de- 
pends on  the  meaning  and  effect  of  the  term  '^rejoining 
gratis.''  It  is  said,  that  the  defendant,  being  under  those 
terms,  was  bound  to  demur  within  twenty-four  hours ;  but 
that  is  not  so;  the  meaning  of  '^rejoining  gratis''  is,  that 
the  party  must  rejoin  within  twenty-four  hours  after  de- 
livery of  the  replication  and  demand  of  a  rejoinder :  Clark 
V.  Adams  (a).  But  that  rule  does  not  extend  to  a  joinder  in 
demurrer.  That  was  so  held  in  Jones  v.  Key  (A),  where 
the  Court  say,  '^  There  is  good  reason  in  this;  for  a  party 
may  want  time  to  consider  the  law  before  he  joins  in  de- 
murrer, though  he  can  join  issue  to  the  country  without 
consideration."  That  reason  applies  stiU  more  strongly  to 
a  demurrer,  where  much  time  for  deliberation  may  be  re- 
quired. 

Hugh  HUl,  in  support  of  the  rule. — Delivering  the  issue 
with  the  similiter  is  equivalent  to  a  demand  of  rejoinder; 
and  the  defendant,  by  keeping  the  issue  four  days,  must  be 
considered  as  having  accepted  it.  In  Wf/e  v.  Fisher  (c),  a 
plaintiff  having  tendered  an  issue  to  a  plea,  and  demanded 
a  rejoinder,  where  the  plaintiff  was  imder  terms  to  rejoin 
gratis,  and  the  defendant  not  having  rejoined,  the  plaintiff 
signed  judgment  for  want  of  a  rejoinder;  the  Court  held 
the  judgment  regular,  but  set  it  aside  without  costs, 
because  the  plaintiff  might  have  added  the  similiter  him- 
self.   That  shews  that  the  plaintiff,  in  the  present  case, 

(a)  2  Cr.  &  J.  683;  2  Tyrw.  755.     (6)  2  Cr.  &  M.  340;  4  Tyrw.  238. 
(c)  3  Bos.  &  P.  443. 
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Bwh,  (^PiM»t  adopted  the  proper  coturse.  In  Hutchmmm  v.  Senior  (a),  it 
was  held  that  the  terms  of  rejoining  gratis  compelled  a 
defendant  to  return  the  issue  within  tweniy-four  hours  for 
the  purpose  of  demurring  to  the  replication,  if  the  plaintiff 
has  added  the  similiter,  and  delivered  the  iBsue. 

Cur.  adv.  vult, 

the  judgment  of  the  Court  was  now  delivered  by — 

Lord  Abinger,  C.  B. — ^We  have  consulted  the  officers  of 
the  several  Courts  on  the  point  raised  in  this  case,  and 
have  come  to  a  decision  in  favour  of  the  defendant.  A  de- 
fendant is  always  entitled  to  four  days  to  rejoin,  from  the 
delivery  of  the  replication ;  and  the  term  ''  rejoining 
gratis '^  means  only  that  he  will  rejoin  without  putting  the 
plaintiff  to  the  necessity  of  obtaining  a  rule  to  rejoin. 
The  defendant  is  in  the  same  position,  and  has  the  same 
time  to  rejoin,  as  if  the  replication  had  been  delivered 
accompanied  by  a  rule  to  rejoin,  in  which  case  he  would 
have  had  four  days.  The  rule  must  therefore  be  dis- 
charged; but,  as  it  is  a  doubtful  point  of  practice,  without 
costs. 

Rule  discharged,  without  costs. 

(a)  Not  yet  reported,  except  in  the  Jurist,  Vol.  5,  p.  387. 
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ScHOLEs  and  Another^  Executorsj  v.  Hilton.  May  25. 

J  •  HENDERSON  had  obtained  a  rule,  calling  upon  Mr.  A  subpcena  re- 
John  Topham  to  shew  cause  why  an  attachment  should  pari^"to  attend 
not  issue  against  him.  for  disobedience  to  a  subpoena  re-  ^^  ^^'^  ^[^ 

,  ,  ,  '^  «■"•«  on  the 

quiring  his  attendance  as  a  witness  for  the  defendant  in  commiuion  day 
the  above  cause.    The  writ  commanded  him  ''  to  appear  extends  to  the 
before  our  justices  assigned  to  take  the  assizes  in  and  for  ^^f^^  MtT^ot 
the  southern  division  of  the  county  of  Lancaster,  at  Liver-  f?on  *<>  require 

''  his  attendance 

pool,  within  the  same  county,  on  Thursday,  the  24th  day  "  from  day  to 
of  March,  1842,'^  to  give  evidence  and  produce  documents  cause  u  tried." 
on  the  trial  of  this  cause.    The  24th  of  March  was  the  „ot^^cfinMn 
commiasion^^y,  but  the  cause  was  not  tried  until  Monday,  answer  to  an 

application  for 

the  4th  of  April,  between  nine  and  ten  in  the  morning,  at  an  attachment 
which  lime  Topham  was  absent,  and  a  verdict  passed  for  n^'fo,  dirobe- 
the  plaintiffs.    The  affidavit  in  support  of  the  rule  stated,  Jl^"^^  Jh"^' 
that  Topham  would  have  been  a  material  and  necessary  that  his  evi- 
witness  for  the  defendant,  and  that,  if  he  had  appeared  material. 
and  given  evidence,  the  defendant  would  have  succeeded  ^  motionTor  im 
in  the  acticm.    It  appeared^  however,  from  the  affidavit  *«t*«hment,  the 

^  ^        witneis  sworci 

filed  in  answer  to  the  application,  that  this  was  an  action  that  he  had 

of  trover  for  a  deed  relating  to  certain  leasehold  property,  time  in'ba™* 

which  had  been  mortgaged,  in  breach  of  his  duty,  by  Top-  ^f^J^^  ^J|^°" 

ham,  who  was  the  sole  trustee  under  the  defendant's  mar-  the  trial  came 

on,  he  had  been 

riagesettlemait,  to  the  plaintiffs' testator;  and  that  the  de-  in  readiness  to 
fendant  claimed  to  hold  the  deed  <mly  on  the  ground  of  his  evidence^  thaV 
interest  under  the  settlement.  The  affidavit  further  stated,  onti^e  morning 

'  of  the  trial  he 

that  upon  the  defeiBKlant's  counsel  stating,  at  the  trial,  that  ^u  unweii, 

.  -  «nd  did  not 

he  was  ]«epared  to  jHrove  the  above  facts  by  the  evidence  of  rise  until  ten 
Tqpham,  who  would  produce  the  draft  conveyance,  and  other  S,i°^n'go"ng 
documents,  Ro^e,  B.,  who  tried  the  cause,  at  once  stated  J^,^,'2|[^j^h?^^^^^^ 

fice,  which  was 
in  his  way  to  the  Courty  he  found  the  cause  had  been  tried.    The  Court  discharged  the  rule. 
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S»eh.qfPkat,  that  they  formed  no  defence  to  the  action,  and  directed  a 
verdict  for  the  plaintiffs.  Topham's  affidavit  stated  also, 
that  he  had  been  for  some  time  in  a  very  weak  state  of 
health]  that  he  had  been  in  readiness  to  attend  the  trial 
on  the  Saturday  preceding,  but  on  the  Monday  morning, 
being  very  unwell,  he  did  not  rise  until  ten  o'clock,  and 
on  arriving  at  his  office,  which  was  in  his  way  from  his  re- 
sidence to  the  Court,  about  half-past  eleven  o'clock,  he  was 
informed  that  the  cause  had  been  tried. 

Cowling  shewed  cause. — There  is  a  preliminary  objec- 
tion to  this  application.  The  subpoena  required  Topham's 
attendance  only  on  the  24th  of  March,  the  commission- 
day,  and  did  not,  according  to  the  usual  and  proper  form, 
go  on  to  require  it  '^  from  day  to  day  imtil  the  cause 
should  be  tried.''  A  party  will  not  be  brought  into  con- 
tempt, imless  his  duty  have  been  clearly  pointed  out  by 
the  process  which  he  is  charged  with  having  disobeyed. 
[Alderson^  B. — The  assizes  are  in  law  but  one  day.  It  is 
plain  it  means  to  require  his  attendance  at  the  assizes.] 

Secondly,  it  is  clear  upon  the  affidavits,  that  Topham 
was  not  a  material  witness,  and  that,  if  he  had  been  in  at- 
tendance, and  given  all  the  evidence  which  was  expected 
from  him,  the  verdict  would  have  been  the  same.  The 
first  requisite,  therefore,  to  sustain  an  application  of  this 
nature,  that  the  party  should  have  been  a  material  and 
necessary  witness,  altogether  fails.  [Lord  Abinger,  C.  B. 
— That  is  imdoubtedly  a  necessary  part  of  the  case  in  an 
action  against  the  witness  for  damages ;  but  is  it  so  on  a 
motion  for  an  attachment?  The  witness  may  equally 
have  been  guilty  of  a  contempt  of  the  process  of  the  Court, 
whether  he  were  a  material  witness  or  not.]  At  all  events, 
such  a  witness  must  clearly  be  shewn  to  have  been  guilty 
of  a  wilful  contempt:  Chapman  v.  Davis  (a).  Now  here 
(fl)  \  Dowl.  P.  C.  (N.  S.)  239. 
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it  is  sworn  that  this  witness  was  ready  to  attend  the  trial  &?eA.o/P/«if, 


on  the  Saturday,  although  in  bad  health,  and  that  he  was 
ill  on  the  Monday  morning. — The  Court  here  called  on 

J.  Henderson,  contrft. — It  is  incumbent  on  the  witness, 
who  failed  to  attend  pursuant  to  the  subpoena,  to  shew 
clearly  that  he  was  incapable  of  attending.  [Alderson, 
B. — Surely  the  Court  is  not  to  presume  a  contempt,  but 
rather  the  contrary.]  Here  he  does  not  even  swear  that 
he  intended  to  attend  on  the  Monday,  or  that  he  was  pro- 
ceeding towards  the  Court  for  that  purpose;  nor  does  he 
state  that  he  could  not,  but  merely  that  he  did  not,  rise 
earlier  than  ten  o'clock;  and  he  was  able  immediately 
afterwards  to  attend  at  his  office. 

Lord  Abinoer,  C.  B. — We  think  there  is  no  sufficient 
ground  laid  in  these  affidavits  for  coming  to  the  con- 
clusion, that  the  absence  of  the  witness  was  voluntary  in 
contempt  of  the  process  of  the  Court.  That  ought  to  have 
been  clearly  shewn,  and  we  cannot  presume  it.  If  the  de- 
fendant had  really  been  prejudiced  by  the  absence  of  the 
witness,  he  might  have  made  it  the  ground  of  an  ap- 
plication to  the  Court  for  a  new  trial,  or  have  brought  his 
action  for  damages  :  but  the  sole  question  now  is,  whether 
the  witness  is  shewn  to  have  treated  the  Court  with  con- 
tempt ;  and  we  think  that  all  the  circumstances  shew  that 
he  was  not  guilty  of  any  intentional  disrespect. 

The  other  Barons  concurred. 

Rule  refused. 


1842. 


VOL.  X.  C  M.  W. 
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1842. 


Maif  25. 


rof  Tl 


Quested  v.  Callis. 


The  attorocy  of  X  HIS  wu  an  actiou  foT  goods  add  and  delivered^  to 
no  luch  interest  which  the  defendant  pleaded^  firsts  nunqnam  indebitatus ; 
in  the  suit  as  to  ^^^  secondly,  his  discharge  under  the  Insolvent  Debtors' 


prevent  the  par< 
ties  from  com- 
promising it 
without  his 
consent. 


Act.  To  the  latter  plea  the  plaintiff  replied,  that  the 
schedule  filed  by  the  defendant  in  the  Insolrent  Debtors' 
Court  did  not  contain  a  true  description  of  the  debt  in  the 
declaration  mentioned,  but  falsely  described  it  as  amount- 
ing to  4/.  105.,  instead  of  11/.  16i.  6d.,  whereby,  and  in 
consequence  of  such  false  description,  the  defendant  was 
not  discharged  from  the  said  debt  by  fbrce  of  the  act.  To 
this  replication  the  defendant  demurred,  and  the  plaintiff 
joined  in  demurrer :  but  before  the  demurrer  came  on  for 
hearing,  the  defendant  was  taken  in  execution  at  the  suit 
of  another  creditor,  and  again  petitioned  the  Insolvent 
Debtors'  Court  for  his  discharge,  and  on  this  occasion  in- 
serted the  correct  amount  of  the  plaintiff's  debt  in  his 
schedule.  The  plaintiff's  attorney  thereupon  took  out  a 
summons  for  a  stay  of  proceedings  in  this  action,  without 
costs,  which  was  dismissed,  the  defendant's  attorney  under- 
taking to  pay  the  plaintiff's  costs  in  the  event  of  judg- 
ment being  given  for  him  on  the  demurrer.  The  plaintiff 
gave  notice  of  opposition  to  the  defendant's  case  in  the 
Insolvent  Debtors'  Court,  and  on  his  hearing,  appeared 
to  oppose  him ;  but  in  consideration  of  withdrawing  his 
opposition,  the  defendant  was  prevailed  upon,— without  the 
concurrence  of  his  attorney,  and  notwithstanding  a  notice 
which  the  latter  had  served  on  the  defendant,  not  to  settle 
the  action  without  his  knowledge, — ^to  sign  a  written  con- 
sent to  a  stay  of  all  proceedings  without  costs :  upon  which 
consent,  Gnmey,  B.,  made  an  order  accordingly. 


Figott,  onbehalf  of  the  defendant's  attorney,  had  obtained 
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a  rule  to  rescind  tliis  order.  One  of  the  affidarita  on  Bxch.i^PUa9, 
which  he  moved  statedj  that  the  defendant^  on  the  day  of 
his  diachai^,  met  the  clerk  of  the  defendant's  attomeji 
and  said  he  was  sorry  for  what  he  had  done,  and  that  he 
should  not  have  signed  the  consent,  if  he  had  not  been  in« 
timidated  by  the  threats  of  the  plaintiff's  attorney. 

Petersdorff  now  shewed  cause  against  the  rule. — This 
rule  raises  a  question  of  some  novelty ;  namely,  whether 
the  Court  will  interfere  to  prevent  a  defendant  from  settling 
the  action  without  the  consent  of  his  attorney.    There  are 
undoubtedly  cases  in  which  the  Court  has  afforded  such  a 
protection  to  the  attorney  of  ^  plaintiff,  when  the  parties, 
by  a  collusive  agreement  between  themselves,  have  endea- 
voured to  defeat  his  claim ;  but  that  is  upon  the  ground 
that  a  plaintiff's  attorney  has  a  lien  upon  the  subject  mat- 
ter of  the  suit  for  his  costs.    But  a  defendant's  attorney 
has  no  such  interest ;  he  has  merely  a  contingent  and  spe- 
culative chance  of  recovering  costs  from  the  plaintiff,  in 
case  of  his  failure ;  and  he  can  have  no  privilege  to  com- 
pel a  plaintiff  against  his  will  to  proceed  in  a  suit  against 
an  insolvent  defendant.  Suppose  the  defendant  had  pleaded 
a  release,  or  his  second  insolvency  puis  darrein  continu- 
ance, can  it  be  contended  that  his  attorney  might  still 
force  the  plaintiff  to  go  on,  because  there  was  a  possibility 
of  his  obtaining  costs  on  the  judgment  ?    On  the  other 
hand,  is  an  insolvent  defendant  to  be  remanded,  because 
he  cannot  obtain  his  attorney's  consent  to  a  settlement  of 
the  action?    The  affidavits  in  this  case  do  not  shew  any 
coUnsion  between  the  parties,  but  merely  a  bargain,  which 
they  had  a  right  to  make,  that  the  litigation  between  them  ^ 
should  be  put  an  end  to. 

P^oit,  oontti. — ^It  is  not  disputed  that  the  parties  to  an 
action  are  at  liberty  to  settle  it  without  the  consent  of  the 
attorney,  unless  it  be  done  cdUusively,  with  the  object  of 

c2 
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Bseh.  qfPieoi, 
1842. 

^ V ' 

May  27.      Rambey  and  othersj  ABsignees  of  Boden,  a  Bankrupt^ 

V.  Eaton. 

A  creditor  on  a   AsSUMPSIT  by  the  plaintiffs,  as  assignees  of  J.  A. 

judffiDent 

foanded  apon  a  Boden,  a  bankrupt,  for  money  had  and  received.  Plea, 
torney!  iwued  ^^^  assumpsit.  At  the  trial  before  Parke,  B.,  at  the  last 
th*re  ^iT'and  York  assizos,  it  appeared  that  the  bankrupt  and  his  part- 
seised  and  sold  ner,  being  indebted  to  the  defendant,  gave  him,  on  the 

the  goods  of         •*-#.*       -i     ^r»j«  a      t*     ,  ^i 

the  debtor  un-  21st  of  Apnl,  1841,  a  Warrant  of  attorney  to  secure  the 

fadM,*wUhout  payment  of  the  amount  then  due,  272/.  1*.  2d.    On  the 

noUce  of  any  22nd  of  May,  judgment  was  entered  up  on  the  warrant  of 

raptcy  com-  attorney,  and  a  fieri  facias  issued,  under  which  the  goods 

debtor.  ^On^  wero  scizcd  by  the  sheriff,  and  sold  on  the  28th  of  May. 

the  wie*ffiat  ^^  *^®  ^^^'  *  ^**  ^^  bankruptcy  issued  against  Boden, 

in  bankruptcy  on  an  act  of  bankruptcy  committed  six  weeks  before.     On 

'  isstted  against 

the  debtor:—  the  25th  of  May,  the  sheriff's  officer,  being  then  in  posses* 
assignee* were  ^i^u  of  the  goods,  was  servcd  with  the  following  notice : — 
reooTer  from**  "To  the  High  Sheriff  of  the  cotmty  of  York,  and  his 

S^'^'of  the*  under^heriff,and  also  to  Mr.  Joseph  Naylor  Ryalls, 

sale,  inasmuch  hig  bailiff. 

of  the  flat,  he  "  I  do  hereby,  on  behalf  of  the  petitioning  creditor,  give 
dhor"of  the'^  7^^  notice,  that  a  docket  has  been  struck,  and  a  fiat  issued, 
S"hc6  G^' 4"  **™^*  ^^^^  Amor  J  Boden,  of  &c. ;  and  that,  prior  to  your 
c.  16, 8. 108.  entering  an  execution  in  his  house  and  premises,  an  act  of 
Bherirs  officer  bankruptcy  had  been  committed  by  the  said  John  Amory 
!in4e"afl!!fa.  of  Bodeu.  I  do  therefore  discharge  you  from  selling  or  dis- 
an  act  of  bank-    pQgijig  of  his  properly. 

ruptcy  com- 

mitted  by  the  ''  Loko  Palfreyman,  solicitor  to  the  petitioning 

not^notice'to'  creditor  under  the  fiat. 

^"diirwiAin  "  '^^^^  *^  2Bth  day  of  May,  1841.'' 

^^29.*  *^*''*'  At  the  time  of  the  service  of  this  notice,  the  fiat  had 

Semble,  a 
general  notice 

to  the  creditor,  that  the  defendant  has  committed  an  act  of  banl^niptcy,  is  sufficient,  without 
stating  the  nature  of  it. 
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not  in  &ct  issued.    The  sheriff's  officer  disregarded  the  BxcK  rf  Pieat, 

1R42 

notice^  and  did  not  communicate  to  the  defendant  or  his    ^        -     ^ 

attorney  the  fact  of  his  having  receiyed  it,  until  after  the      R^mssy 

goods  had  been  sold,  and  the  proceeds,  amounting  to      Eaton. 

174/.  6s.  lOd,,  paid  over  (on  the  Ist  of  June)  to  the  defend* 

ant.    Upon  these  facts,  it  was  objected  for  the  defendantj 

first,  that  a  notice  of  an  act  of  bankruptcy  given  to  the 

sheriff  or  his  bailiff  was  not  a  sufficient  notice  to  the 

execution  creditor,  within  the  3  &  3  Vict.  c.  29,  s.  1 ;  and 

secondly,  that  the  fonn  of  the  notice  was  insufficient,  inas* 

much  as  it  merely  intimated  generally  that  an  act  of  bank« 

ruptcy  had  been  committed,  but  did  not  state  the  nature 

of  it.    The  learned  Judge,  thinking  the  first  objection 

£Eital,  directed  a  nonsuit,  reserving  leave  to  the  plaintiffs 

to  move  to  enter  a  verdict  for  such  sum  as  the  Court 

should  direct. 

In  Easter  Term  last  (April  21), 

Erie  moved  accordingly. — First,  the  defendant  was  not 
protected  by  the  statute  2  &  3  Vict.  c.  29,  inasmuch  as  he 
claims  under  a  judgment  and  execution  founded  on  a  war*" 
rant  of  attorney :  he  must  come  in  and  share  rateably  with 
the  other  creditors,  under  the  6  Geo.  4,  c.  16.  s.  108.  In 
WMitnore  v.  Robertson  (a),  this  Court  expressly  held  that 
that  section  was  not  repealed  or  altered  by  the  stat.  2  &  3 
Vict.  c.  29,  Here  the  assignees  claim  the  proceeds  of 
the  goods  on  the  ground  that  the  defendant  was  a  cre- 
ditor of  the  bankrupt  at  the  time  of  the  bankruptcy^  and 
he  is  therefore  within  the  positive  enactment  of  the  6  Geo. 
4,  c.  16, 8. 108.  On  this  point  he  cited  Wymer  v.  Kemble  (4), 
Notley  V.  Buck  (c),  and  Godson  v.  Sanctuary  (d). 

Secondly,  the  notice  was  sufficient.  The  sheriff,  or  his 
officer  in  possession  of  the  goods  under  the  execution,  is, 
for  this  purpose,  the  agent  of  the  execution  creditor. 

(a)  8  M.  &  W.  463.  (c)  8B.&Cr.l60;  2Man.&R.68. 

ib)  6  B.  &  Cr.  479 ;  9  D.  &  R.  (d)  4  B.  &  Adol.  265 ;  1  Nev. 

611.  &M.62. 
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Exch.  of  Pleas,      Parkb,  B. — ^As  to  the  first  point,  I  think  the  view  I 
^  ^^^'   .    took  of  the  case  at  the  trial  was  right.    There  is  a  material 
Ramsey       distinction  between  this  case  and  that  of  fVhitmore  v.  Uo- 
Eato*.        bertion.    There  the  fiat  issued  after  the  levy,  but  before 
the  sale;  here  the  fiat  did  not  issue  until  after  the  sale. 
Here,  therefore,  at  the  time  of  the  issuing  of  the  fiat,  the 
defendant  was  not  a  creditor  of  the  bankrupt,  but  of  the 
sheriff.     The  effect  of  the  stat.  2  &  8  Vict.  c.  29,  is  to  wipe 
out  the  act  of  bankruptcy  altogether,  except  where  the  cre- 
ditor has  notice  of  it ;  and  to  substitute  the  fiat  for  it  in 
all  cases  where  the  creditor  has  no  notice  of  it.     On  this' 
point,  therefore,  there  will  be  no  rule ;  but  the  plaintiffs 
may  have  a  rule  on  the  question  as  to  the  sufficiency  of  the 
notice  (a). 

Alderson,  B. — I  quite  concur  in  the  view  taken  by  my 
brother  Parke,  After  the  sale,  the  party  is  no  longer  a 
creditor  of  the  bankrupt,  and  therefore  is  not  within  the 
108th  section.  Then  how  can  full  effect  be  given  to  the 
81st  and  108th  sections  of  the  act?  As  it  was  given  in 
Whitmore  v.  Robertson ;  by  striking  out  the  act  of  bank- 
ruptcy, and  substituting  the  fiat.  Therefore,  as  the  defend- 
ant ceased  to  be  a  creditor  before  the  issuing  of  the  fiat, 
he  is  not  within  the  108th  section. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  proviso 
in  s.  108  applies  only  to  creditors  of  the  bankrupt;  now 
by  the  seizure  and  sale,  this  defendant  had  ceased  to  be  a 
creditor  of  the  bankrupt. 


Wortley  and  Pashley  now  appeared  to  shew  cause  against 

(a)  The  rule  was  mainly  grant-  rifF*s  officer  in  possession  was  suffi- 
ed  on  the  ground  that  in  another  cient,  reserving  the  point  for  the 
case  of  Lawson  v.  Hollowayy  tried  consideration  of  this  Court.  A  rule 
before  Coleridge,  J.,  at  Winchester,  for  a  nonsuit  was  accordingly  grant- 
that  learned  Judge  had  ruled  at  ed,  and  on  this  day  was  made  ab- 
Nisi  Prius  that  notice  to  the  she-  solute. 
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the  rule  granted  on  the  other  point,  but  the  Court  called  ««*.  of  PUas, 
on 


Erie  and  Baines,  contii. — It  never  could  have  been  the 
intention  of  the  legislature,  in  passing  the  stat.  2  &  8 
Vict.  c.  29,  to  permit  an  execution  to  go  on,  where  it  was 
clear  to  demonstration  to  the  party  levying  it,  that  the 
debtor  had  become  a  bankrupt.  The  obvious  intention  of 
the  statute  was  to  stop  all  the  proceedings,  after  notice  of 
an  act  of  bankruptcy  should  be  served  upon  the  party 
intrusted  with  the  condnct  of  a  suit,  or  under  whose  direc- 
tion the  law  was  put  in  motion.  It  could  not  have  been 
meant  that  the  sheriff  must  sell,  unless  notice  could  be 
brought  home  to  the  creditor  personally.  In  many  cases 
it  might  be  impossible  to  find  him;  as  where  he  is  re- 
sident abroad:  and  the  reason  and  convenience  of  the 
case  require,  that  notice  to  a  party,  who  is  an  agent  for  the 
purposes  of  the  execution,  should  be  notice  to  the  prin- 
cipal. [Lord  Abinger,  C.  B. — Suppose  that  be  granted, 
how  can  it  be  said  that  the  sheriff's  officer  is  the  agent  of 
the  creditor  ?]  The  creditor  sets  him  in  motion.  [^Zder- 
son,  B. — ^No;  the  creditor  applies  to  the  Court,  and  the 
Court  orders  its  officer  to  execute  the  writ.]  Though,  in 
one  point  of  view,  the  sheriff  is  an  officer  of  the  Court,  in 
another  he  is  the  agent  of  the  execution  plaintiff.  If  the 
writ  be  void,  the  latter  is  liable  for  the  acts  of  the  sheriff 
as  his  agent,  and  an  action  for  money  had  and  received 
may  be  brought  against  him  for  the  sum  levied :  Hitchin 
V.  Can^beU{a).  So,  if  the  sheriff  withholds  the  money 
which  he  has  levied,  the  creditor  may  bring  an  action  of 
contract  against  him,  without  the  intervention  of  the 
Court.  [Parte,  B. — ^According  to  your  argument,  if  the 
sheriff  had  received  the  proceeds,  and  had  not  paid  them 
over,  the  execution  creditor  would  nevertheless  have  been 

(a)  2  W.  Bl.  827;  3  Wils.  304. 


1842. 
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EmcH.^  of  Phas,  liable  in  this  action.  If  the  sheriff  were  the  agent  of  the 
party,  the  receipt  by  him  would  be  a  receipt  by  the  party 
also.]  The  giving  a  receipt  is  beyond  the  scope  of  his  au- 
thority as  agent.  The  sheriff  may  recoTer  his  poundage 
from  the  creditor;  Stanton  v.  8uliard{a)}  and  it  is  every 
day's  practice  for  the  creditor  to  control  the  sheriff  by  spe- 
cial directions  accompanying  the  writ,  and  to  indemnify 
him  for  executing  it;  and  when  the  plaintiff  appoints  his 
own  special  bailiff,  the  sheriff  still  acts.  If  notice  to  the 
bailiff  be  held  insufficient,  it  is  obyious  that,  in  a  great 
number  of  cases,  it  will  be  impossible  to  affect  the  judg« 
ment  creditor  with  notice  at  all :  the  only  person  that  can 
immediately  and  certainly  be  found,  representing  him,  is 
the  bailiff  in  possession. 

As  to  the  form  of  the  notice,  it  was  quite  sufficient  to 
warn  the  party  that  an  act  of  bankruptcy  had  been  com- 
mitted, without  specifying  the  nature  of  it.  '  All  that  is 
necessary  is  to  put  the  sheriff  on  his  guard,  and  enable 
him  to  apply  under  the  Interpleader  Act.  So,  it  would  be 
sufficient,  if  it  must  be  given  to  the  creditor,  as  it  discloses 
enough  to  put  him  on  inquiry .*-*On  this  point  they  cited 
Kinff  y.  Leith  (&),  and  Sprait  y.  Hobhoute  (c). 

Lord  Abinobb,  C.  B. — ^There  is  nothing  whatever  in 
this  case.  A  notice  to  the  bailiff  is  no  notice  to  the 
execution  creditor;  the  bailiff  cannot  be  considered  as  his 
agent. 

Parke,  B.-^The  words  of  the  stat.  2  &  8  Vict.  c.  29, 
afford  a  complete  answer  to  the  argument  on  the  part  of  the 
assignees.  The  proviso  runs  thus : — "VrovideithKt  the  per- 
son  at  whose  $mt  such  execution  shall  have  issued,  had  not, 
at  the  time  of  executing  or  levying  such  execution  or  attach- 


(fl)  Cro.  Eliz.  654.  (6)  2  T.  R.  141. 

(c)  4  Bing.  173;  12  Moore,  395. 
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ment^  notice  of  any  prior  act  of  bankruptcy/*    Unless^  £*ch.  rf  Pieaa, 


therefore,  the  sheriff  can  be  considered  the  agent  of  the 
party  for  such  a  purpose,  notice  to  him,  or  to  his  bailiff, 
cannot  avoid  the  execution.  But  he  cannot  be  so  con- 
sidered ;  the  sheriff  is  the  officer  of  the  Court,  and  bound 
to  obey  the  writ,  and  is  not,  in  point  of  htw,  the  agent  of 
the  party  who  sues  it  out.  If  the  legislature  had  intended 
that  notice  to  the  sheriff  or  his  bailiff  should  have  the  same 
effect  as  a  notice  to  the  party  suing  out  the  execution,  th^ 
should  have  expressed  themselves  plainly  j  as  it  is,  we  can 
only  construe  the  words  they  have  used  as  we  find  them; 
and  it  is  impossible  here  to  say  that  the  execution  creditor 
had  either  notice,  knowledge,  or  means  of  knowledge,  of  the 
act  of  bankruptcy.  As  to  the  form  of  the  notice,  probably 
it  would  be  a  sufficient  notice  within  the  meaning  of  the 
statute,  if  it  had  been  communicated  to  the  creditor,  as  it 
would  intimate  to  him  that  an  act  of  bankruptcy  had  been 
committed,  which  would  be  sufficient  to  put  him  on  his 
guard,  and  call  upon  him  to  make  inquiry.  It  is  unne- 
cessary, however,  to  decide  that  point  at  present,  as  we 
can  only  regard  the  sheriff  as  the  officer  of  the  Court,  and 
not  the  agent  of  the  party. 

Alderson,  B.,  and  Bolfe,  B.,  concurred. 

Bule  refused. 


1842. 
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Bxeh.  ofPleoi, 
1842. 

'  Stephens  v.  Hill. 

May  24.        y 

Where  an  at-  JjUDLOW,  Serjt.,  in  Easter  Term,  obtained  a  rule  call- 

guUty  ofmis-  ing  upon  the  defendant's  attorney  in  this  cause  to  shew 

^uS^'^if  a  ^^"^  ^^^  ^^7  ^®  should  not  be  struck  off  the  roU  of  attornies, 

cMae,  the  q^  ]^q  prohibited  from  practising  in  this  Court.   It  appeared 

Court  will  grant 

a  rule  calling  on  from  the  affidavits  in  support  of  the  application,  that  the 
cau«e  why  his  actiou  was  for  the  breach  of  a  warranty  of  the  soundness 
n^be'rtruck      ^^  ^  horsc,  and  the  defendant,  by  his  pleas,  denied  both  the 

off  the  roll,  warranty  and  the  unsoundness.  The  evidence  of  the  war- 
even  although  .1/.  ^  i-i  111-iiti 

the  matter  com-  rauty  cousistcd  of  two  letters,  addressed  by  the  defendant 
SmLun^tJow^  to  the  plaintiff,  which  the  defendant's  attorney,  on  the 
indicubie  of-      usual  uoticc  and  summons  being  served  on  him,  refused 

fence;  but  the  °  ' 

Court  will  not,  to  admit.    In  order  to  prove  that  the  letters  were  in  the 

cumttancet,  defendant's  handwriting,  a  person  named  Jackson,  an  in- 

to^aiwwer'iS  timatc  friend  of  the  defendant,  was  subpoenaed,  and  he 

matters  of  an  informed  the  defendant  and  his  attorney  of  the  dream- 

affidavit.  t^     ,  , 

The  affida-     staucc,  who  both  endeavoured  to  persuade  him,  by  threats 
an^appHMltbn     Mi^  promiscs,  uot  to  provo  the  handwriting.     The  de- 
torn"*'*!? the^'   ^®^^*^^*8  attomcy  subpoenacd  two  persons  of  the  names 
roll  for  miscon.  of  Cook  and  Coopcr,  who  resided  in  the  same  village  with 
may  be  intitied  Jacksou,  iu  Yorkshire,  and  on  the  road  from  thence  to 
though^udg-      Gloucester,  where  the  cause  was  to  be  tried,  a  conversation 
"bt2  ^d^i**?"    *^^^  fi^e  between  them  and  the  defendant's  attorney,  as 
to  the  possibility  of  getting  Jackson  out  of  the  way,  the 
defendant's  attorney  saying  that  Cook  was  the  only  person 
who  had  sufficient  influence  over  him  for  that  purpose. 
Both  Cook  and  Cooper,  after  their  arrival  at  Gloucester, 
urged  Jackson  to  leave  the  place,  and  the  defendant's  at- 
torney offered  him  anything  to  do  so,  stating  that  his  evi- 
dence was  the  only  thing  he  feared.     On  the  evening  pre- 
vious to  the  trial  of  the  cause.  Cooper  went  to  the  inn 
where  the  plaintiff 's  witnesses  were  staying,  and,  under 
the  pretence  of  taking  a  walk,  brought  Jackson  to  the 
house  where  the  defendant's  attorney  and  Cook  lodged. 
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The  defendant's  attorney  and  Cook  then  united  in  urging  ^ch,  ofPUa*, 
Jackson   to  leave  Gloucester  on  the  following  morning  '  ^ 

early,  and,  after  much  persuasion,  he  at  length  consented.  Stephens 
It  was  then  arranged  that  Cook  should  start  with  him  to  Hill. 
Birmingliam,  there  to  await  the  arrival  of  the  defendant's 
attorney,  and,  upon  Cook's  representation  that  he  would 
not  be  instrumental  in  procuring  Jackson's  departure, 
unless  the  attorney  indemnified  the  latter  from  the  conse- 
quences that  might  result  from  his  absence,  the  defend- 
ant's attorney  gave  Jackson  the  following  guarantee: 

"  I  hereby  undertake  to  indemnify  Mr.  John  Jackson 

for  any  damage  he  may  sustain  or  be  put  to,  by  reason  of 

his  going  away  from  Gloucester,  as  he  is  not  a  material 

witness  in  the  case  Stephens  v.  Hill.    Dated  this  6th  of 

August,  1841. 

"John  Whitehead, 

"  Solicitor  for  defendant. 
"Witness,  Thomas  Cook." 

Cook  and  Jackson  accordingly  went  to  Birmingham 
early  the  following  morning.  The  plaintiff's  attorney 
having,  before  the  cause  was  called  on,  discovered  that 
Jackson  was  gone,  charged  the  defendant's  attorney  with 
having  sent  him  off,  and  threatened  to  call  him  as  a  witness 
to  prove  the  defendant's  handwriting,  and  at  the  same 
time  served  him  with  a  subpcena.  The  plaintiff's  counsel, 
in  opening  the  case  to  the  jury,  commented  in  strong  lan- 
guage upon  the  conduct  of  the  defendant's  attorney,  de- 
claring his  intention  to  examine  him  as  to  the  handwrit- 
ing, whereupon  the  defendant's  counsel  said  he  was 
instructed  to  admit  that  the  letters  were  written  by  the 
defendant's  authority,  but  to  deny  they  were  in  his  hand- 
writing.   The  plaintiff  thereupon  obtained  a  verdict. 

The  affidavits  on  which  this  application  was  founded 
being  intitled  in  the  cause  Stephens  v.  Hillj 

Woriley  and  Keating,  on  shewing  cause,  took  a  prelimi- 
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Exeh.  of  Pitas,  nary  objection  that  the  affidavits  were  improperly  intitled; 
that  judgment  having  been  long  since  given  in  the  canse^  the 
Court  was  functus  officio  with  respect  to  it,  there  being  no 
such  cause  in  the  Court;  and  that,  the  application  not  being 
a  matter  affecting  the  cause,  or  the  parties,  but  directed 
personally  against  the  attorney,  they  ought  to  have  been 
intitled  ''in  the  matter  of  &c.''  [Alderstm,  B.— It  relates 
to  the  conduct  of  the  cause.  Because  judgment  has  been 
given,  it  is  not  therefore  out  of  Court.  The  affidavits  aare 
properly  intitled.] 

Then,  as  to  the  merits  of  the  application,  the  Court  will 
not  exercise  its  summary  jurisdiction  over  an  attomeyj 
where  the  misconduct  charged  amounts  to  an  indictable 
offence.    The  charge  here  made,  if  true,  amounts  to  a 
conspiracy,  for  which  the  attorney  may  be  indicted;  and 
if  he  be  indicted,  the  judgment  of  the  Court  on  this  ap- 
plication might  prejudice  him  on  his  trial.      The  com- 
plainant ought  to  resort  in  the  first  instance  to  his  re- 
medy by  indictment,  and  if  the  attorney  were  convicted, 
the  Court  might  then  properly  interfere.     [Lord  AUnger, 
C.  B. — The  Court  will  not  grant  a  rule  calling  upon  the 
attorney  to  answer  the  matters  of  the  affidavit  in  sudi  a 
case,  but  they  will  grant  a  rule  to  shew  cause  why  he 
should  not  be  struck  off  the  roll.]     Although  the  Court 
will  not  call  upon  the  attorney  to  answer  the  matters  of 
the  affidavit,  yet  if  he  does  not  do  so  the  consequence 
would  be  that  he  would  be  struck  off  the  roll.     Such  a 
distinction  has  never  been  recognised,  and  the  position 
contended  for  was  acted  upon  by  the  Court  of  Queen's 
Bench  yesterday  in  the  case  o{  Ex  parte  Cain,  in  Harding 
V.  Lee  {a).  The  Court  there  decided  that,  inasmuch  as  a  por- 
tion of  the  charge  would  not  affect  the  attorney  in  an  indict- 
able manner,  they  would  enter  into  that;  but  said  that  had 
it  been  otherwise  they  would  not  have  done  so.    [Alderson, 

(fl)  Not  yet  reported. 
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B. — Then^  according  to  the  rule  nov  contended  for,  the  Sxeh.  of  pitat, 

more  serious  the  offence  of  the  attorney,  the  longer  he  is  to     .     ^— 

remain  on  the  roll;  he  is  to  be  left  on  the  roll  because  he 

sets  up  that  he  has  been  guiltj  of  an  indictable  offence?] 

No ;  but  where  the  charge  is  indictable,  it  is  incumbent  on 

the  Ciourt  not  to  prejudice  the  case  upon  affidavit.     [AU 

derson,  B. — Suppose  nobody  prosecutes  ?]     If  the  Court 

punish  the  attorney  summarily,  the  probability  of  there 

being  no  prosecution  is  increased,  which  is  against  public 

policy.     The  defendant's  attorney  is  not  an  attorney  of 

this  Court. 

Ludlow,  Serjt.,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Lord  Abinoer,  C.  B. — I  never  understood  that  an  at- 
torney might  not  be  struck  off  the  roll  for  misconduct  in 
a  cause  in  which  he  was  the  attorney,  merely  because  the 
offence  imputed  to  him  was  of  such  a  nature  that  he  might 
have  been  indicted  for  it.  So  long  as  I  have  known  West- 
minster Hall,  I  never  heard  of  such  a  rule  as  that ;  but  in 
the  case  of  applications  calling  upon  an  attorney  to  answer 
the  matters  of  an  affidavit,  I  have  known  Lord  Kenyan  9sid 
also  Lord  EUenborcugh  frequently  say,  you  cannot  have  a 
rule  for  that  purpose,  because  the  misconduct  you  impute 
to  the  man  is  indictable ;  but  you  may  have  one  to  strike 
him  off  the  roll.  Now  an  attorney  who  has  been  guilty 
of  cheating  his  client,  or  the  opposite  party,  in  such  a 
manner  as  to  render  himself  indictable,  is  unfit  to  be  al- 
lowed to  remain  on  the  roll,  or  to  practise  in  any  court; 
and  I  see  no  objection,  on  principle,  to  the  Courtis  remov- 
ing him  at  once  from  it.  If,  indeed,  he  were  called  on  to 
answer  the  matters  of  an  affidavit,  he  would,  by  not  com-^ 
plying,  be  guilty  of  a  contempt  for  which  he  might  be 
punished  by  attachment,  and  if  the  offence  imputed  to  him 
were  of  an  indictable  nature,  it  would  be  most  unjust  to 
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Bxeh.  of  Pieas,  cqmpel  him  to  do  so :  for  which  reason  a  rule  to  answer  the 

1842  .    . 

matters  of  an  affidavit  is  never  granted  in  such  a  case^  but 

only  a  rule  to  strike  him  off  the  roU^  which  gives  him  a  full 
opportunity  of  clearing  himself  from  the  imputation^  if  he 
can,  while,  on  the  other  hand,  it  does  not  compel  him  to 
criminate  himself.  There  was  a  case  in  the  Court  of  Queen's 
Bench  (a),  where  a  motion  of  this  nature  was  made  by 
Sir  John  Campbell,  and  in  which  Lord  Denman  states  the 
distinction  between  applications  to  answer  the  matters '  of 
an  affidavit  and  to  strike  off  the  roll,  in  the  same  manner  I 
am  now  doing ;  although,  unless  that  case  is  looked  at  with 
attention,  it  might  be  taken  to  go  further,  and  be  consi- 
dered an  authority  against  this  rule :  and  the  precise  na- 
ture of  the  case  and  ground  of  the  motion  are  not  given  ia 
the  report.  If,  indeed,  a  case  should  occur  where  an 
attorney  has  been  guilty  of  some  professional  misconduct 
for  which  the  Court  by  its  summary  jurisdiction  might 
compel  him  to  do  justice,  and  at  the  same  time  has  been 
guilty  of  something  indictable  in  itself,  but  not  arising 
out  of  the  cause,  the  Court  would  not  inquire  into  that 
with  a  view  of  striking  him  off  the  roll,  but  would  leave 
the  party  aggrieved  to  his  remedy  by  a  criminal  prosecu- 
tion. I  believe  the  first  case  to  be  found  of  proceedings 
taken  by  the  Court  against  an  attorney  for  something  done 
by  him  in  the  way  of  his  profession,  is  to  be  found  in  a  case 
in  Strangers  Reports  (&),  where  an  attorney  having  received 
some  deeds  in  his  professional  capacity,  the  Court  of 
Queen's  Bench  ordered  him  to  re-deliver  the  deeds  to 
the  parties  entitled  to  them,  saying  that  they  would  oblige 
all  attornies  to  perform  any  trust  which  might  be  reposed 
in  them  in  virtue  of  the  confidence  which  the  character  of 
attorney  produced  in  the  mind  of  the  client.  Ever  since 
that  time,  applications  of  a  similar  nature  have  been  very 

(0)  Referring  to  an  anonymouB  case,  5  B.  &  Ad.  1088. 
(b)  Strong  y,  Howe,  1  Stra.  621. 
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common  in  all  cases  where  an  attorney  in  his  professional  Eich.  tf  Fleas, 


capacity  has  received  money,  for  which,  although  he  might 
be  made  accountable  in  a  civil  action,  the  Court  will  com- 
pel him  to  do  summary  justice,  without  putting  the  client 
to  the  necessity  of  bringing  one.  But  in  all  cases  where 
an  attorney  abuses  the  process  of  the  Court  of  which  he  is 
an  officer,  and  his  proceedings  are  of  such  a  nature  as  tend 
to  defeat  justice  in  the  very  cause  in  which  he  is  engaged 
professionally,  I  never  heard  that,  because  by  possibility  he 
may  thereby  have  exposed  himself  to  be  indicted  as  a  cheat 
or  for  a  conspiracy,  he  is  to  be  permitted  to  remain  on  the 
roll;  and  if  the  cases  in  the  Queen's  Bench  be  carefully 
examined,  it  will  be  found  that  no  such  rule  exists.  Such 
a  rule  would  be  extremely  injurious;  for  in  no  case  could 
any  remedy  be  had  against  the  attorney,  unless  the  cHent 
would  first  prosecute  him  to  conviction,  until  which  time  he 
could  not  be  struck  off  the  roll  or  prevented  from  practising. 
Where,  indeed,  the  attorney  is  indicted  for  some  matter  not 
connected  with  the  practice  of  his  profession  of  an  attorney, 
that  also  is  a  ground  for  striking  him  off  the  roll,  although 
in  that  case  it  cannot  be  done  until  after  conviction  by  a 
jury.  Now,  with  respect  to  the  merits  of  the  case  before  us,  I 
cannot  conceive  how  any  attorney  employed  to  prosecute 
or  defend  a  suit  in  a  court  of  justice  can  be  justified  in 
using  any  influence,  directly  or  indirectly,  for  the  purpose 
of  preventing  a  witness  who  has  been  subpoenaed  by  his 
adversary  from  coming  forward  to  give  evidence.  The 
present  charge  is  therefore  one  of  a  very  serious  nature,  as 
the  proceeding  complained  of  would,  if  unchecked,  be  an 
easy  way  for  any  attorney  to  win  his  causes;  and  is  it  to  be 
said  that  no  remedy  can  be  had  unless  he  is  first  indicted, 
and  that  the  Court  has  no  power  at  once  to  strike  him  off 
the  roll  ?  If  an  indictment  is  to  be  first  preferred,  the 
point  at  issue  in  it  might,  firom  its  very  nature,  be  one  of 
which  a  jury  would  not  be  the  best  judges,  and  more  pro- 
per to  be  determined  by  the  Court,  who  are  always  the 
VOL.  X.  n  M.  w. 
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Ejpeh.qfPieai,  fittest  tribunal  to  decide  on  complaints  of  technical  mi»- 

1842 

conduct,  and  to  determine  not  only  the  degree  of  severity 
which  ought  to  be  resorted  to,  but  the  proper  cases  for 
the  exercise  of  that  mercy  which  they  are  ever  ready  to 
extend  where  they  see  just  grounds  for  it.  Now,  what  is 
the  present  case?  The  attorney  goes  down  to  the  assizes 
where  his  client's  cause  has  been  put  down  in  the  list  for 
trial  on  a  certain  day,  on  which  he  gives  an  indemnity  to  a 
witness  relied  upon  by  the  opposite  party  to  prove  some 
matter  in  the  cause,  to  save  him  harmless  if  he  will  disobey 
the  writ  of  subpoena,  and  absent  himself.  I  do  not  go  into 
the  question  of  conspiracy  which  has  been  raised  in  this 
case ;  I  treat  it  as  if  the  indemnity  were  given  to  the  wit- 
ness by  the  attorney  himself  alone — an  indemnity  which  he 
himself  admits  to  be  in  his  handwriting.  As,  however,  the 
man  is  not  an  attorney  of  this  Court,  all  we  can  do  is  to 
prohibit  his  practising  here  until  the  pleasure  of  the  Court 
in  which  he  was  admitted  shall  be  known ;  and  that  branch 
of  this  rule  must  therefore  be  made  absolute. 

Aldebson,  B. — ^The  question  in  this  case  is,  whether  the 
attorney  has  so  misconducted  himself  in  his  character  of  an 
attorney,  as  to  be  an  unfit  person  to  remain  upon  the  roll. 
I  am  by  no  means  persuaded  that  the  letters  were  not  in 
the  handwriting  of  the  defendant :  but  even  if  they  were 
not,  and  the  testimony  of  Jackson  was  immaterial,  the 
defendant's  attorney  had  no  right  to  say  who  was  or  who 
was  not  a  material  witness  for  the  plaintiff.  K  such  a 
pretext  were  admitted,  it  would  be  very  easy  for  an  attorney 
to  frame  an  excuse  for  sending  away  his  opponent's  wit* 
nesses,  and  afford  a  ready  recipe*  for  obtaining  a  verdict. 
To  procure  the  absence  of  any  witness  is  gross  misconduct 
in  the  course  of  a  cause;  and  whether  he  may  be  indicted 
or  not,  in  my  mind,  makes  no  difference.  If  persons  are 
to  be  accredited  by  the  Court,  it  is  our  duty  to  watch  over 
and  control  their  conduct;  and  where  a  man  behaves  in 
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such  a  way  as  this  persoa  has  donej  he  ought  to  be  no  Exek,  of  PUat, 
longer  accredited. 


1842. 

y ' 

Stephens 

V. 


GuKNBY,  B. — ^There  is  a  manifest  distinction  between  a  hill. 
rule  to  answer  the  matters  of  an  affidavit^  and  to  strike  an 
attorney  off  the  roll.  The  Court  will  not  punish  a  man 
by  imprisonment  because  he  refuses  to  criminate  himself. 
The  rule  here  is  in  the  proper  form. 

Rolfs,  B. — Unless  there  is  some  positive  rule  to  prevent 
the  Court  firom  interfering  in  such  a  case  as  this,  it  is  our 
imperative  duty  to  do  so.  The  question  therefore  is,  whe- 
ther there  is  any  authority  to  shew  that  we  are  precluded 
from  entertaining  this  application,  because  the  offence  is 
indictable.  Upon  that  point  I  at  first  entertained  some 
doubt.  It  is  observable,  however,  that  the  simple  act 
complained  of  is  the  sending  of  the  witness  away ;  and  this 
is  rendered  indictable,  simply  in  consequence  of  its  having 
been  done  in  concert  with  other  persons.  We  need  not, 
therefore,  necessarily  deal  with  that  portion  of  the  charge 
which  is  indictable;  but  even  were  we  compelled  to  do  so, 
I  agree  in  the  distinction  which  has  been  taken,  and  think 
we  might  entertain  this  motion.  The  only  authority  I  have 
been  able  to  find  is  a  case  in  Cowper  (a),  in  which  Lord 
Mansfield  observes,  "  that  having  been  convicted  of  felony, 
we  think  the  defendant  is  not  a  fit  person  to  be  an  at- 
torney •''  There  the  defendant  had  been  convicted  of  steal- 
ing a  guinea,  from  which  it  is  evident  that  it  was  not  an 
act  connected  with  his  character  of  an  attorney,  but  some- 
thing perfectly  collateral  to  it.  If  the  Court  will  interfere 
in  such  a  case,  &  fortiori  they  wiU  do  so  in  a  case  where 
the  misconduct  imputed  is  committed  in  the  conduct  of  a 
cause. 

Rule  absolute,  to  prohibit  the  attorney  from 
practising  in  this  Court. 

(a)  E*  parte  BronnMll,  Cowp.  829. 
d2 
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Bxeh.  of  Pieat, 
1842. 


May  25.       Bawdon  andAnother^  Assigneesof  Woodhouse^aBankrupt^ 
V.  Wentworth,  Esq.,  and  Sykes. 

In  troTer  byas-  X  BOYEB  by  the  assigness  of  John  Woodhouse,  a  bank* 
rupt.  The  defendants  pleaded,  first,  that  the  plaintiflfs 
were  not  assignees  according  to  the  statutes  in  force  con- 
cerning bankruptSi  in  manner  and  form,  &;c.;  secondly, 
that  the  plaintiffs  were  not  lawfully  possessed  of  the  goods 
and  chattels  in  the  declaration  mentioned,  in  manner  and 
form,  &c. ;  thirdly,  not  guilty ;  and  fourthly,  a  plea  setting 
forth  a  judgment  recovered  against  the  bankrupt  Wood- 
house  by  the  defendant  Sykes,  in  an  action  of  debt  in  this 
Court,  on  the  10th  March,  1841,  a  fieri  facias  thereon, 
.   ,  directed  to  the  sheriff  of  Yorkshire,  indorsed  to  levy  £181 

fore  the  fiat, 

and  alleged  that  for  debt,  &c.,  and  the  delivery  thereof  to  the  defendant 
the  seiaure  °s.,   Wcutworth,  as  sheriff  of  Yorkshire :  by  virtue  of  which 

the  execution 
creditor,  had  no 
notice  of  any 
prior  act  of 
bankruptcy. 
The  replication 
stated,  that,  l>e- 
Ibre  the  judg- 
ment was  re- 
covered, the 
bankrupt  made 
his  warrant  of 
attorney,  au- 
thorising cer- 
tain attornies 


signees  of  a 
bankrupt 
against  the  she- 
riff, the  latter 
Justified  under 
a  judgment  re- 
covered in  this 
Court,  a  fieri 
facias  issued 
thereon,  and  a 
seisure  before 
the  fiat.     The 
plea  also  stated 
a  sale  of  the 
goods,  but  with- 
out averring 
that  it  was  be- 


writ  of  execution,  the  defendant  Wentworth,  so  being  such 
sheriff,  and  the  other  defendant  Sykes  as  his  servant  and 
by  his  command,  afterwards,  and  before  the  date  and  issu- 
ing of  the  fiat  in  bankruptcy  against  the  said  John  Wood- 
house,  bonft  fide,  to  wit,  on  the  29th  March,  1841,  seized 
the  said  goods  and  chattels  in  the  declaration  mentioned, 
they  then  being  the  goods  and  chattels  of  the  said  bank- 
rupt John  Woodhouse ;  and  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  the  said  defendant  the  sheriff  as 

to  appear  for  "^  •'  ^  ' 

him  and  receive  such,  and  the  Said  Other  defendant  as  his  servant  and  by 
debt  at  the  suit  lus  Command,  duly  sold  the  said  goods  and  chattels  towards 

of  S.,  and  there- 
upon to  confess 
such  action,  or 

else  to  suffer  judgment  by  nil  dicit,  or  otherwise,  to  pass  against  him  in  such  action,  to  be  forth- 
with entered  up  against  him  of  record ;  it  then  averred  that  the  judgment  in  the  plea  mentioned 
was  had  and  obtained  on  the  said  warrant  of  attorney,  and  that  it  was  given  by  way  of  fraudu- 
lent preference.  The  rejoinder  only  denied  that  the  warrant  of  attorney  was  given  by  way  of 
fraudulent  preference ;  and  the  jury  found  this  issue  for  the  defendants  :^HMt  that  the  plain- 
tiffk  were  entitled  to  judgment  non  obstante  veredicto,  it  being  admitted  on  the  record  that  the 
Judgment  was  obtained  on  the  warrant  of  attorney,  which  would  only  authorise  a  judgment  by 
confession,  nil  didt,  or  other  default,  and  therefore  that  the  case  was  within  the  6  Geo.  4,  c.  16, 
8. 108,  and  the  execution  was  not  protected  by  the  2  &  3  Vict.  c.  29. 
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satisfaction  of  the  said  debt  and  damages.    And  the  de-  B»eh.qfPUai, 

fendants  farther  say,  that  the  said  defendant  Joseph  Sykes,    >    ^^^'  . 

being  the  person  at  whose  smt  and  on  whose  account  the      Rawdon 

said  execution  issued,  had  not,  at  the  time  of  the  execut-  wsmtwortb. 

ing  and  levying  such  execution  as  aforesaid,  notice  of  any 

prior  act  of  bankruptcy  by  the  said  bankrupt  committed. 

And  the  defendants  further  say,  that  the  said  John  Wood- 

house,  before  the  said  seizure  and  sale,  had  delivered  the 

said  goods  and  chattels  to  the  plaintiffs ;  and  although  they 

were  possessed  thereof  at  the  time  of  the  said  seizure,  no 

property  therein  ever  passed  to  them.    And  the  defendants 

further  say,  that  the  said  seizure  and  sale  herein  above 

mentioned  was  and  is  the  said  conversion  and  disposal  in 

the  declaration  mentioned,  and  not  other  or  different. — 

Verification. 

The  plaintiffs  joined  issue  on  the  first,  second,  and  third 
pleas;  and  replied  to  the  fourth,  that  before  the  judgment 
in  that  plea  mentioned  was  recovered  against  the  said  John 
Woodhouse»  to  wit,  on  the  13th  March,  1841,  the  said 
John  Woodhouse  made  and  executed  a  certain  warrant  of 
attorney,  bearing  date  the  day  and  year  last  aforesaid,  and 
directed  and  addressed  to  &c.,  and  thereby,  amongst  other 
things,  authorized  and  desired  them,  the  attomies  therein 
named,  or  any  one  of  them,  or  any  other  attorney  of  the 
same  Court  of  Exchequer,  to  appear  for  him  the  said  John 
Woodhouse,  and  to  receive  a  declaration  for  him  in  an 
action  of  debt  for  £362,  for  money  borrowed  at  the 
suit  of  the  said  Joseph  Sykes,  and  thereupon  to  confess 
the  same  action,  or  else  to  suffer  a  judgment  by  nil  dicit 
or  otherwise  to  pass  against  the  said  John  Woodhouse  in 
the  same  action,  to  be  forthwith  entered  up  against  him  of 
record  of  the  said  Court,  for  the  said  £362,  besides  costs 
of  suit,  as  by  the  said  warrant  of  attorney  remaining  of 
record  in  the  said  Court,  before  the  Barons  of  her  Majesty^s 
said  Exchequer,  reference  being  thereunto  had,  will  more 
fally  appear.    And  the  plaintiffs  farther  say,  that  the  said 
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Rrch,  o/PUas,  judgment  in  the  said  plea  mentioned,  and  therein  alleged 

^         '  ^    to  have  been  recovered  by  the  said  Joseph  Sykes  against 

liAWDON      the  said  John  Woodhouse,  was  had  and  obtained  on  the 

V, 

Wbntworth.  said  warrant  of  attorney,  and  that  the  said  warrant  of  at- 
torney, just  before  the  recovering  of  the  said  judgment,  to 
wit,  on  &c.,  was  given  by  the  said  John  Woodhouse  to  the 
said  Joseph  Sykes,  by  way  of  a  fraudulent  preference  of 
the  said  Joseph  Sykes. — ^Verification. 

Rejoinder,  that  the  said  warrant  of  attorney  in  the  repli- 
cation mentioned  was  not  given  by  the  said  John  Wood- 
house  to  the  said  Joseph  Sykes  by  way  of  a  fraudulent 
preference  of  the  said  Joseph  Sykes,  in  manner  and  form. 
Sec. ;  on  which  issue  was  joined. 

At  the  trial  before  WigUman,  J.,  at  the  Summer  Assises 
for  Yorkshire,  1841,  a  verdict  was  found  for  the  defendants 
on  the  fourth  issue,  and  for  the  plaintiffs  on  the  other 
issues. 

In  the  following  Michaelmas  Term,  Cresstvell  obtained  a 
rule  nisi  for  judgment  for  the  plaintiffs,  non  obstante  vere- 
dicto, on  the  fourth  issue,  on  the  ground  that  the  execution 
mentioned  in  the  plea  being  admitted  by  the  rejoinder  to 
be  founded  on  a  warrant  of  attorney,  and  the  sale  not  being 
alleged  to  have  been  antecedent  to  the  issuing  of  the  fiat, 
the  defendants  were  not  protected  by  the  2  &  3  Vict.  c.  29 : 
WhUmore  v.  Robertson  (a).  At  the  sittings  in  Michaelmas 
vacation  (Dec.  2), 

Dundas  and  Addison  shewed  cause. — ^The  authority  of 
Whitmore  v.  Robertson  is  not  now  disputed.  But  in  order 
to  bring  the  case  within  the  108th  section  of  the  6  (jeo.  4, 
c.  16,  and  to  prevent  the  application  of  the  2  &  3  Vict, 
c.  29,  it  must  appear  to  have  been  a  judgment  obtained 
"  by  default,  confession,  or  nil  dicit.''  Now  here  the  plea 
merely  states  a  judgment  recovered,  without  saying  in  what 

(fl)  8  M.  &  W.  463. 
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manner;  and  the  replication  only  adds  tlie  fact  that  it  was  Bxeh,  of  Pieat, 
a  judgment  on  a  warrant  of  attorney.    That  may  have     ^  ^^'   . 
been  a  judgment  on  demurrer;  a  party  may  enter  up  a      Rawdon 
judgment  on  a  warrant  of  attorney  in  that  form.     [Alder'   Wbntworth. 
son,    B. — ^The  words  "  or  otherwise"  surely  must  mean 
otherwise  by  dtfautt.    The  party  is  to  suffer  a  judgment  to 
pass  by  nil  didt  or  otherwise.]     He  might  suffer  a  judg* 
ment  to  pass  on  demurrer^  and  such  a  judgment  could  not 
have  been  set  aside  as  not  being  justified  by  the  warrant 
of  attorney.    If  that  be  so,  the  plaintiffs  cannot  have  judg- 
ment non  obstante  veredicto,  which  cannot  be  entered 
unless  it  be  dear  that  upon  the  pleadings  there  can  be  no 
defence  to  the  action  on  the  merits :  Tidd,  Pr.  922  (9th 
edit.)     The  conduding  allegation  of  the  plea,  that  the 
bankrupt  had  delivered  the  goods  to  the  plaintiffs,  &;c., 
makes  no  difference ;  it  is  introduced  merely  by  way  of 
giving  colour,  and  cannot  be  taken  to  contradict  the  fact 
that  the  sdzure  was  anterior  to  the  fiat. 

CremoeU,  W.  H.  Watson,  and  Hugh  Hill,  contra.— This 
case  falls  entirely  within  the  authority  of  fFkUmore  v« 
Robertson.  The  plaintiffs  must  take  the  colour  which  is 
given  to  them.  And  how  can  a  party  suffer  a  judgment 
on  receipt  of  a  declaration,  except  by  default  ?  The  agree^ 
ment  in  the  warrant  of  attorney  imports  no  further  pro- 
ceeding  than  the  delivery  of  a  declaration,  and  judgment 
thereon.  The  real  distinction  is,  whether  it  be  a  judgment 
in  a  hostile  action,  or  by  consent  between  the  parties* 
The  term  *'  suffer  judgment''  means  that  the  party  shall 
do  nothing  to  resist  it,  and  take  no  step  after  declaration. 

Cur.  adv.  vult. 

The  judgment  of  the  C!ourt  was  now  pronounced  by 

AldersoNj  B. — ^The  only  question  on  which  we  reserved 
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B»h.  qf  Pkas,  our  judgment  in  this  case,  wliicli  was  argued  before  mjr 

-    brothers  Gwmey  and  Bolfe,  and  myself,  was,  whether  we 

Rawdon      ought  to  direct  judgment  to  be  entered  for  the  plaintiffs, 

Wbntworth.    notwithstanding  the  verdict  found  for  the  defendants  on 

the  issue  arising  out  of  the  fourth  plea. 

By  the  fourth  plea,  the  defendants  justified  under  a 
judgment  recovered  on  the  lOth  March,  1841,  in  the  Court 
of  Exchequer,  a  writ  of  fieri  facias  issued  thereon,  and  a 
seizure  before  the  fiat  in  bankruptcy  on  which  the  plain- 
tiffs' title  depends.  The  plea  also  stated  a  sale  of  the 
goods  seized,  without  adding  an  averment  that  the  sale 
was  anterior  to  the  fiat:  but  averred,  that,  at  the  time  of 
the  seizure  under  the  writ  of  fieri  facias,  Sykes,  the  execution 
creditor,  had  no  notice  of  any  prior  act  of  bankruptcy. 

The  replication  to  this  plea  stated,  that  before  the  said 
judgment  was  recovered,  the  execution  debtor  made  his 
warrant  of  attorney,  authorizing  certain  attomies  to  ap- 
pear for  him,  and  to  receive  a  declaration  in  debt  at  the 
suit  of  Sykes,  and  thereupon  to  confess  such  action,  or 
else  to  suffer  judgment  by  nil  dicit,  or  otherwise,  to  pass 
against  him  in  such  action,  to  be  thereupon  forthwith 
totered  against  him  of  record ;  and  it  then  averred,  that 
the  judgment  in  the  plea  mentioned  was  had  and  obtained 
on  the  said  warrant  of  attorney.  It  also  averred,  that  the 
warrant  of  attorney  was  given  by  way  of  fraudulent  pre- 
ference. 

The  rejoinder  only  denied  that  the  warrant  of  attorney 
was  so  given  by  way  of  fraudulent  preference;  and  this 
issue  has  been  found  for  the  defendants. 

Upon  consideration  of  these  pleadings,  and  of  the  facts 
now  admitted  on  the  record,  we  think  the  plaintiffs  are 
entitled  to  the  judgment  of  the  Court. 

This  Court,  in  the  late  case  of  Whitmore  v.  Robertson, 
has  decided  (and  we  see  no  ground  to  doubt  the  correct- 
ness of  that  decision)  that  an  execution  levied  by  seizure 
before  the  fiat,  where  the  sale  is  not  prior  to  the  fiat,  is 
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not,  if  it  be  a  judgment  under  a  warrant  of  attorney,  any  Bseh.qfPiea9, 
answer  to  the  claiin  of  the  assignees.    Now  here  the  plea  *  ^ 

states  a  judgment  recovered,  and  an  execution  levied  by  Rawdow 
seizure  prior  to  the  fiat,  and  without  notice  of  any  prior  Wbntworth. 
act  of  bankruptcy ;  but  it  does  not  aver  the  sale  to  have 
taken  place  before  the  issuing  of  the  fiat.  The  replication 
then  adds  the  facts  of  the  execution  of  the  warrant  of 
attorney,  and  that  the  judgment  was  obtained  on  it.  All 
these  facts  are  now  admitted  on  the  pleadings.  It  was 
contended  on  the  argument,  that  in  order  to  bring  the 
case  within  the  authority  of  IVhUmore  v.  Robertson,  the 
replication  ought,  as  in  the  pleadings  in  that  case,  to  shew 
distinctly  that  the  judgment  was  a  judgment  within  the 
108th  section  of  the  6  Oeo.  4,  c.  16.  The  proviso  in  the 
statute  extends  only  to  judgments  by  default,  confession, 
or  nil  dicit.  But  here  it  is  averred  in  the  replication^  that 
the  judgment  was  had  and  obtained  on  the  warrant  of 
attorney  previously  stated;  and  the  authority  given  by 
that  warrant  of  attorney  is  confined  to  confessing  such 
action,  and  to  suffering  judgment  to  pass  against  the  de- 
fendants by  nil  dicit,  or  otherwise,  which,  in  our  opinion, 
would  only  authorize  a  judgment  by  confession,  or  by  nil 
dicit,  or  by  some  other  default.  The  averment,  therefore,  • 
that  the  judgment  was  recovered  on  such  warrant  of  attor- 
tomey,  is,  we  think,  equivalent  to  an  averment  that  it  was 
signed  in  some  of  the  ways  authorized  by  that  warrant, 
and  this  must  be  either  by  confession,  by  nil  dicit,  or 
de&ult.  The  replication,  therefore,  does  bring  the  case 
within  the  proviso  contained  in  the  6  Oeo.  4,  c.  16,  s.  108; 
and  the  case  must  follow  the  decision  in  Whitmore  v. 
Robertson. 

For  these  reasons,  we  think  there  must  be  judgment  for 
the  plaintiffs  non  obstante  veredicto  on  the  issue  arising 
out  of  the  fourth  plea.  The  other  issues  have  been  already 
found  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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1842. 


May  27.  Haeding  V.  Hall  and  Others. 

The  sequestra-    UeBT  for  money  had  and  received,  for  interest,  and  on 

tor  of  a  bene-  n        t*  •    ^  i  •  «• 

iice,  appointed    an  account  stated.    Pleas — ^nunquam  indebitatus,  set-on, 
under^  wru'of  ^"^^  payment.    At  the  trial,  before  Parker  B.,  at  the  last 
&d**'Vs*the       ^^'^  Assizes,  it  appeared  that  the  action  was  brought 
mere  bailiff  or    agaiust  the  defendants  as  the  assignees  of  Francis  Iveson, 
bishop,  and  has  who  had  been  appointed  by  the  Archbishop  of  York,  in 
wt'r!hl"pro-    *^®  y®"'  ^^^»  sequestrator  of  the  rectory  of  Lockington, 
^h\  *?•'''"  *""     ^^  ^^^  county,  in  respect  of  two  judgment  debts  due  to 
maintun  an  ac-  him  from  the  incumbeut,  the  Bev.  Francis  Lundy,  amount- 
against  a  party   ing  to  £4500.    Iveson  appointed  one  Cornelius  CoUett 
Tewi^eT^hem.^  receiver  of  the  rents  and  profits :  in  1834  Iveson  became 
bankrupt,  and  the  defendants  were  appointed  his  assig- 
nees ;  and  CoUett  had  since  paid  over  to  them  the  entire 
fruits  of  the  benefice.     In  December,  1836,  Mr.  Lundy 
entered  into  a  deed  of  composition  with  his  creditors, 
whereby  the  plaintiff  and  two  other  persons  were  named 
as  trustees  for  the  benefit  of  themselves  and  the  other 
creditors,  Lundy  agreeing  to  allow  judgment  to  be  signed 
against  him  in  this  Court  for  £1500,  besides  damages  and 
'    costs,  and  they  agreeing  not  to  issue  execution  against  his 
person.      Judgment  was  entered  up  accordingly,  and  a 
second  writ  of  sequestrari  facias  issued  thereon,  under 
which  the  plaintiff  was,  on  the  9th  January,  1839,  ap- 
pointed sequestrator  of  the  same  rectory  of  Lockington. 
This  sequestration  was  duly  published  on  the  13th  Jan- 
uary;   and   on  the   13th  February  notice   thereof  was 
served  on  the  defendants  and  Collett,  and  that  they  were 
discharged  from  further  receiving  the  profits  of  the  rectory 
under  Iveson's  sequestration.      Iveson  died  on  the  3rd 
March,  1840.    This  action  was  brought  to  recover  from 
the  defendants  the  sum    of  1690/.  12«.  2ef.,  consisting 
of  the  amount  received  by  them  from  the  profits  of  the 
rectory  since  the  13th  January,  1839,  and  also  of  an  al- 
leged excess  beyond  the  amount  of  the  debts  due  to  Ive- 
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son.  previoualy  received  on  his  account.    On  these  facts,  it  S*ek.  of  PUat, 

1842 
was  objected  for  the  defendants  that  the  action  could  not 

be  maintained,  on  the  ground  that  the  sequestrator  is,  in 

point  of  law,  no  more  than  a  kind  of  bailiff,  and  therefore 

not  entitled  to  sue  in  his  own  name  for  the  profits  of  the 

sequestered  benefice:  and  the  learned  Judge,  being  of  that 

opinion,  nonsuited  the  plaintiff,  but  gave  him  leave  to 

move  to  enter  a  verdict  for  such  sum  as  an  arbitrator 

should  find  to  be  due,  in  case  the  Court  should  be  of  a 

contrary  opinion. 

In  Easter  Term,  Baines  obtained  a  rule  nisi  accordingly, 
against  which 

Dundeu  and  Cromptan  now  shewed  cause. — ^Two  ques- 
tions arise  in  this  case :  first,  whether  a  sequestrator  can 
maintain  such  an  action  as  this  at  all;  secondly,  whether 
he  can,  at  all  events,  maintain  it  while  a  former  writ  of 
sequestration  is  pending.  The  plaintiff  cannot,  on  this 
record,  assert  a  title  as  judgment  creditor,  because  he  was 
such  conjointly  with  two  other  persons.  Now,  in  support 
of  his  right  to  maintain  this  action,  the  plaintiff  relies  on 
the  clause  in  the  writ  of  sequestration,  whereby  the  bishop 
gives  to  the  sequestrator  "  full  power  and  authority,  by  all 
lawful  ways  and  means,  to  publish  this  our  sequestration, 
and  by  virtue  thereof  to  levy,  ask,  sue  for,  recover,  and  re- 
ceive into  his  hands  and  possession,  all  and  singular  the 
said  rents,  tithes,  oblations  and  obventions,  fruits,  issues, 
and  profits.^'  But  that  is  no  more  than  an  authority  to 
him  to  do  these  acts  as  the  servant  or  bailiff  of  the  bishop, 
who,  in  law,  under  the  original  writ  of  sequestrari  facias, 
himself  takes  possession.  The  power  to  ''sue  for''  the 
rents,  &c.,  is  to  sue  in  the  name  of  the  party  interested, 
or  of  the  bishop,  not  in  his  own  name.  The  provision 
contained  in  the  writ  for  payment  of  the  charges  and  dis- 
bursements of  the  cure,  and  for  the  retention  of  the  re- 
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B»eh.rfPimu,  maiader  of  the  profits  "ybr  yourself j^  is  also  relied  on : 
but  it  is  evident  from  the  concluding  clause^  which  provides 
that  the  sequestrator  shall  render  to  the  bishop  ''  a  true 
and  just  account  of  what  he  shall  receive  in  this  behalf 
during  the  sequestration^  and  until  the  same  shall  be  re- 
leased/' that  for  all  these  matters  he  is  to  be  accountable 
to  the  bishop,  whose  bailiff  he  is.  Accordingly,  he  may  be 
dismissed,  and  required  to  render  his  accounts  at  a  mo- 
ment's notice.  This  appears  from  the  form  of  a  relaxation 
given  in  Gibson's  Codex,  vol.  2,  p.  1497.  The  bishop, 
under  a  writ  of  sequestrari  facias,  is  only  an  ecclesiastical 
sheriff,  and  the  sequestrator  is  his  steward  or  bailiff. — 
The  Court  then  called  on 

BameSy  Addison,  and  J.Henderson,  in  support  of  the  role. 
— ^There  is  a  great  difference  between  the  character  of  a 
sequestrator  and  that  of  an  ordinary  bailiff,  who  is  merely 
to  receive  the  profits  and  hand  them  over  to  his  principal. 
A  sequestrator  has,  as  well  at  common  law  as  by  statute, 
a  much  more  extensive  authority.  He  has  an  interest 
coupled  with  his  agency.  He  is  personally  bound  to  pro- 
vide for  the  charges  on  the  living,  for  repairs  and  other 
outgoings  of  a  similar  nature :  fVhinfield  v.  fFaikins  (a) ; 
and  also,  by  the  express  provisions  of  the  stat.  1  &  2  Vict, 
c.  106,  for  payment  of  the  curate's  stipend.  For  these 
purposes  he  must  be  invested  with  far  greater  powers  to 
raise  the  necessary  funds  than  an  ordinary  bailiff.  These 
duties  and  liabilities  create  in  him  an  interest  in  his  cha- 
racter of  sequestrator,  sufficient  to  entitle  him  to  maintain 
this  action,  independently  of  his  own  personal  interest  to 
receive  the  residue  to  his  own  use.  An  administrator  for 
limited  purposes,  who  stands  very  much  in  the  same  posi- 
tion as  a  sequestrator,  was  formerly  considered  as  a  mere 
bailiff,  and  therefore  not  entitled  to  sue  in  his  own  name; 

(a)  2  PhiUim.  1. 
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but  it  is  now  held  that  he  may  do  so :  Williams  on  Exe-  B*ek.o/Pka», 
cutors^  810.     He  is  a  party  filling  a  mere  fiduciary  cha- 
racter^  and  not  having  the  power^  in  some  cases^  even  of 
distributing  the  assets;  yet  his  interest  is  considered  suffi- 
cient for  the  purpose  of  suing  debtors  to  the  estate.    And 
the  general  rule  of  law  is,  that  wherever  liabilities  or  active 
duties  are  imposed  upon  a  party  in  any  particular  cha- 
racter, the  Courts  invest  him  with  the  necessary  means  of 
guarding  himself  against  those  liabilities,  and  performing 
those  duties.     Thus,  churchwardens,  who  are  authorized 
to  distribute,  may  sue  their  predecessors :  Asile  v.  Tho- 
mas  {a) ;   so  may  surveyors  of  highways :  Heudebourck  v. 
Langton  (6) :  so,  an  auctioneer,  who  is  known  to  be  the 
mere  agent  of  the  vendor,  may  sue  a  buyer  for  the  price 
of  the  goods  sold,  because  he  has  an  interest  coupled  with 
his  agency.  [Parker  B. — It  is  rather  because  he  is  the  per- 
son who  makes  the  contract.]  In  WilUams  v.  MiUington  (c), 
the  Court  put  it  on  the  ground  of  his  having  an  interest. 
In  Pack  V.  Tarpky  {d),  Lord  Denman^  C.  J.,  lays  it  down 
that  a  sequestrator  may  let  the;  lands.    That  is  a  power 
which  is  not  possessed  by  a  bailiff;  Bac.  Abr.,  Bailiff;  and 
for  such  a  purpose  he  must  have  an  interest.     [^Alderson, 
B. — Can  he  let  the  land  in  his  own  name?    The  rector 
has  an  interest  notwithstanding  the  sequestration:  fValwyn 
V.  Awberry  (e).]     If  he  cannot  let  in  his  own  name,  but  is 
obliged  to  use  the  incumbent's,  how  can  he  insure  the  re- 
ceipt  of  the  rents  for  the  purpose  of  the  sequestration  ? 
[AMeram,  B.— ^The  Ecclesiastical  Court  will  prevent  the 
incumbent  from  interfering.  The  situation  of  the  seques- 
trator is  like  that  of  a  receiver  in  Chancery.    Hotfef  B. — ^In 
the  case  of  a  receiver,  all  that  the  Court  will  do  is  to  pre- 
vent any  party  in  the  cause  from  interfering.]     He  has 
greater  power  than  a  mere  ordinary  receiver ;  he  is  also 

(a)  2  B.  &  Cr.  271 ;  3  D.  &  R.492.      {d)  9  Ad.  &  £.  468 ;  1  P.&D.  478. 
(h)  10  B.  &  Cf.  546.  {e)  1  Mod.  258. 

(c)  1  H.  Bl.  81. 
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Bxch.  of  PUat,  a  bursar,  and  is  to  make  distribution  of  the  funds.  In 
^®^'  Colder  v.  Ross  (a),  it  seems  to  have  been  considered  that 
such  a  clause  in  the  sequestration  would  give  the  receiver 
authority  to  act  as  the  owner  of  the  estate  would.  [Parke, 
B.''— That  case  went  on  a  mere  speculation  as  to  what  was 
the  law  in  Scotland^  and  the  powers  with  which  the  party 
was  invested  by  it.]  A  bishop's  sequestrator  has  been 
admitted  to  sue  in  the  Exchequer  for  tithes;  Bishop  of 
London  and  Beaumont  v.  Nicholls  {b) ;  and  in  the  Court  of 
Chancery  for  an  account  against  a  previous  sequestrator : 
Cuddington  v.  Withy  (c).  In  that  case  he  is  treated  as  a 
trustee.  So,  he  may  be  made  a  defendant  in  both  those 
Courts :  Jones  v.  Barrett  {d).  He  may  also  be  sued  in  the 
Ecclesiastical  Court:  Whmfield  v.  fVatkins;  Hubbard  v. 
Beckford[e).  [Lord  Abinger,  C.  B. — ^Those  are  proceed- 
ings by  the  bishop  in  his  own  Court  against  his  own 
agent.]  Again,  a  sequestrator  is  not  removable  by  the 
bishop  at  will,  but  only  for  good  cause :  see  the  Report  of 
the  Commissioners  on  Ecclesiastical  Courts  (1832),  p.  58. 
According  to  the  case  of  Jones  v.  Barrett,  the  bishop  is  to 
be  a  party  to  the  suit  with  the  sequestrator;  but  if  he 
were  a  mere  bailiff,  without  interest,  he  should  not  have 
been  a  party  to  the  suit  at  all.  The  cases  referred  to, 
moreover,  were  cases  of  a  sequestration  during  the  vacancy 
of  the  living ;  this  is  a  sequestration  for  a  totally  different 
purpose — to  manage  and  distribute  the  funds  arising  from 
the  benefice.  The  sequestrator  is  constructively  in  pos^- 
session  from  the  time  of  the  publication  of  the  writ,  and 
the  profits  are  bound  from  that  time,  as  the  goods  from  the 
delivery  of  a  fi.  fa.  to  the  sheriff:  Bennett  v.  Apperley  (/) ; 
Doe  d.  Morgan  v.  Black  {g).  Now,  the  sheriff,  after  the 
delivery  of  the  writ  to  him,  might  recover  the  goods  in 

(a)  1  Barnard.  (K.  B.)  198.  {e)  1  Hagg.  C.  R.  307. 

(b)  Bunb.  141.  (/>  6  B.  &  Cr.  630. 

(c)  2  Swanat.  174.  {g)  3  Campb.  447. 
(J)  Bunb.  192. 
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trover  against  a  wrong-doer.  [Parke,  B. — ^The  only  mean-  Exek.  of  puom^ 
ing  of  the  goods  being  bound  by  the  delivery  of  the  writ,  is, 
that  notwithstanding  a  sale  of  them  afterwards,  no  property 
passes  to  the  purchaser.  Aldersan,  B. — K  the  goods  were 
vested  in  the  sheriff,  the  retnm  of  nulla  bona  would  be 
true,  although  they  were  in  the  possession  of  the  debtor, 
and  he  might  have  seized  them.]  It  is  impossible  that 
there  can  be  any  actual  possession  of  the  profits  of  a  bene- 
fice; all  that  the  incumbent  himself  has,  is  the  power  of 
carrying  away  the  tithes  when  set  out.  The  same  right 
was  vested  in  the  pluntiff. 

But  it  is  said  that  there  is  a  previous  sequestration  in 
existence,  which  prevents  the  plaintiff  from  recovering.  As 
to  part  of  the  demand,  that  certainly  is  not  the  case ;  be- 
cause, after  the  death  of  Iveson,  no  right  to  receive  the 
profits  could  survive  to  his  assignees.  His  sequestration 
ceased  ipso  jGacto  on  Us  death :  Clare  y. Hedges  {a).  [Lord 
Abrngefy  C.  B. — ^If  so,  the  payment  to  Collett  by  the  par- 
ties liable  would  not  be  good,  and  they  are  not  discharged.] 
Payment  to  Collett  without  notice  of  Iveson's  death  would 
bar  any  subsequent  demand  upon  them ;  and  if  this  action 
succeeds,  those  who  have  paid  to  him  will  be  discharged, 
because  the  recovery  in  the  action  works  satisfaction  of  the 
debt,  by  affirming  the  receipt :  Major  v.  Peek  (A),  Haseer 
V.  Wallie  {c).  [Alderson,  B. — A  distinction  has  been  taken 
as  to  this  matter,  between  revocation  by  death  and  by  the 
act  of  the  party :  in  the  former  case  the  authority  of  the 
agent  determines  ipso  facto,  because  there  is  no  principal. 
Parke,  B. — ^The  question  therefore  is,  whether  a  seques- 
trator has  any  right  of  action  against  a  wrong-doer  who 
receives  the  profits  of  the  living  without  authority,  and 
with  notice.]     A  personal  privity  between  the  parties  is 

(a)  1  Lutw.  342.  (6)  1  Lutw.  338. 

(c)  1  Salk.  28. 
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JEareA.  0/  p/eai,  not  necessaiy  to  maintain  this  action :  Spry  v.  Emperor  (a), 
^J?J^     IAgJUlyy.Chu8t(m{b). 
Hardinq 

Hall.  Lord  Abingeb^  C.  B. — I  am  of  opinion  that  the  rule  ob- 

tained in  this  case  mnst  be  discharged.  It  has  been  argued 
with  very  great  ability^  and  I  confess  that  the  argument  of  Mr. 
Baines  has  satisfied  me  that  we  cannot  put  this  case  on  the 
ground  that  the  analogy  between  the  bailiff  and  the  bishop's 
sequestrator  holds  throughout;  it  certainly  does  not,  for 
the  sequestrator  is  authorized  to  do  many  things  which  a 
bailiff  is  not  authorized  to  do.  But  the  authority  of  the 
sequestrator  only  extends  to  the  matters  which  by  the 
levari  facias  the  bishop  is  directed  to  execute ;  he  is  the 
agent  of  the  bishop  for  those  purposes.  Now,  this  analogy 
will  hold  without  any  difficulty:  that  as  the  courts  of 
common  law  treat  the  sheriff  as  the  only  person  responsi- 
ble for  the  performance  of  the  duties  prescribed  by  the 
writ  directed  to  him,  so  they  also  treat  the  bishop  as  the 
only  person  responsible  for  the  execution  of  the  levari 
facias;  and  upon  a  sequestration  sued  out  upon  a  levari 
fadas,  which  is  only  the  bishop  directing  his  own  agent  to 
do  all  that  which  the  Court  has  ordered  him  to  do,  the 
Court  considers  the  bishop  as  the  person  in  possession  by 
his  servant  or  agent,  to  act  for  him  in  all  things,  and  to 
do  and  perform  all  the  functions  which  by  the  writ  he  is 
called  upon  to  do.  For  instance,  by  the  writ  of  elegit,  the 
sheriff  is  directed  to  take  possession  of  the  land,  and  to 
hand  it  over  to  the  creditor :  the  sheriff  does  not  take  pos- 
session manually,  he  does  it  by  his  agent  the  bailiff;  yet 
he  is  regarded  by  the  Court  as  being  in  possession,  and  is 
the  party  who  is  held  responsible.  In  like  manner,  when 
the  writ  of  levari  facias  commands  the  bishop  to  enter  into 
the  living,  and  to  sequestrate  and  take  possession  of  it,  and 

(a)  6  M.  &  W.  639.  (6)  1  Taunt.  112. 
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do  certain  things ;  he  employs  his  servant  to  do  this,  and  Exek,  of  Pleas, 

takes  secniity  from  him,  and  he  is  responsible  for  any 

wrong  that  is  done  by  the  sequestrator.  The  Courts  of  law 

would  not  make  any  order  upon  the  sequestrator,  more  than 

they  would  on  the  sheriff's  bailiff;  it  is  the  bishop  who  is  to 

return  the  writ,  and  he  it  is  who  is  to  account  to  the  Court. 

So  far,  therefore,  there  is  this  analogy  between  the 
bishop's  sequestrator  and  the  bailiff,  that  they  are  both 
the  servants  of  their  respective  masters,  and  not  of  the 
Court.  The  servant's  possession  is  the  possession  of  the 
sheriff  in  the  one  case,  and  the  possession  of  the  bishop  in 
the  other.  But  it  does  not  follow  that  there  may  not  be 
cases  in  which  the  sequestrator,  by  virtue  of  contracts 
which  he  himself  makes  with  the  tenants  of  the  glebe,  or 
the  farmers  who  occupy  land,  may  maintain  an  action 
in  respect  of  the  glebe  or  lands  let  in  his  own  name.  I 
do  not  know  whether  he  ought  to  let  them  or  not,  but  if  he 
does,  the  tenant  may  be  estopped  from  denying  his  title : 
or  if  he  makes  a  contract  for  letting  the  tithe  from  year 
to  year — a  personal  contract  with  the  £Eirmer,  by  deed  or  in 
any  other  way,  that  it  should  be  paid  to  him  in  the  shape 
of  a  composition,  he  might,  for  aught  I  know,  be  able  to 
maintain  an  action  on  the  contract  against  the  person  who 
was  a  party  to  it.  But  the  cases  that  have  been  adverted 
to,  as  shewing  an  analogy  between  a  sequestrator  and  an 
administrator,  appear  to  me  to  be  wholly  inapplicable. 
It  has  been  pressed  upon  us,  that  in  the  case  of  an  ad- 
mimstrator  durante  minore  aetate,  or  an  administrator 
pendente  lite,  it  has  been  decided  that  such  person  can 
maintain  an  action.  But  I  think  the  case  of  an  adminis- 
trator is  wholly  different;  he  is  the  representative  of  the 
intestate.  The  bishop,  no  doubt,  has  power  to  grant  either 
a  limited  or  a  perfect  administration ;  but  the  moment  the 
administration  is  given,  whether  it  be  for  a  limited  term  or 
not,  that  administration  invests  the  administrator  with  all 
the  interests  and  all  the  powers  of  a  full  representative. 

VOL.   X.  E  H.  w. 
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B:gck,iifPieM9,  The  very  object  of  appomting  an  administrator  durante 

*   ^     xninore  setate^  is,  that  he  should  do  all  those  things  which 

Haju>ino      a  foil  administrator  might  do,  or  the  minor,  if  he  were  of 

Hau«        age.    I  think,  therefore,  that  that  case  fails  to  furnish  any 

analogy  to  the  present. 

It  is  then  said,  that  the  rectory  is  in  the  possession  of 
the  sequestrator.  Now  the  rectory  is  in  the  possession  of 
the  bishop ;  and  when  the  bishop  has  appointed  his  seques- 
trator to  take  that  possession,  and  to  do  what  the  bishop 
himself  is  called  upon  to  do,  if  another  leyari  facias  issue  to 
the  bishop,  and  he  ^ipoints  another  agent  to  act  under  it 
in  like  manner  as  Iflte  first,  it  is  clear  that  this  second  agent 
has  no  authority  to  act  until  the  first  writ  has  been  satis* 
fied.  The  whole  property  is  taken  under  the  first  writ; 
and  while  that  is  existing,  it  cannot  be  said  that  the  second 
sequestrator  has  any  other  interest  than  to  call  upon  the 
bishop  to  make  his  return  to  the  first;  and  if,  after  that 
is  satisfied,  there  is  a  balance  in  his  hands,  he  hands  it 
over  to  the  creditor  who  makes  the  application.  Here, 
however,  Iveson,  the  fiorst  sequestrator,  died :  and  the  plain- 
tiff says,  that  since  his  death  the  defendants  have  received 
without  any  authority.  But  it  is  very  questionable  whe- 
ther his  death  put  an  end  to  the  first  writ :  I  take  it  that 
there  was  no  legitimate  mode  of  stopping  the  sequestration, 
until  the  bishop  had  made  a  return  to  it.  It  appears  that 
the  defendants  have  received  the  rents  by  means  of  the 
same  agent  who  received  them  during  Iveson's  lifetime; 
and  we  do  not  know  with  certainty  whether  the  other 
sequestration  is  satisfied.  Suppose  a  motion  were  made  by 
the  creditors  under  the  first  execution  for  a  return  <Sf  the 
writ  of  levari  facias^  and  the  biriiop  made  the  return, 
and  it  should  appear  the  debt  was  not  satisfied,  but  that 
Iveson  was  dead;  would  it  not  be  his  duty  to  appoint  an- 
other sequestrator?  How,  then,  can  we  take  notice  that 
the  first  writ  is  at  an  end,  unless  some  return  be  made  to 
it  ?    It  may  be,  if  the  sequestrator  is  actually  in  possession 
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of  the  benefice — in  clear  and  undisputed  possession — and  *»*•  •/  P^^t, 
the  tithes  are  set  out  for  him^  and  a  wrong-doer  comes  and 
takes  possession  of  them^  that  he  mighty  and  I  think  he 
would^  be  able  to  maintain  an  action  against  the  wrong- 
doer. At  all  events^  he  might  bring  it  in  the  name  of  the 
rector;  for  though  he  is  in  possession  of  the  rectory  as 
against  the  rector^  yet  if  he  chose  to  admit  the  possession 
of  the  rector  for  the  purposes  of  the  action^  I  do  not  see 
that  any  defence  could  be  made^  unless  by  a  party  who 
could  shew  payment  to  the  rector  or  to  the  bishop.  There 
is  no  ground  of  analogy  between  that  case^  and  the  case  of 
a  wrong-doer  who  has  obtained  possession  of  that  which 
ought  to  be  in  the  hands  of  the  bishop  upon  the  execu- 
tion. It  is  folly  established  that  the  sequestrator  cannot 
appear  in  eqtdty;  he  has  no  locus  standi  in  judicio:  nor 
is  there  any  authority  to  shew  that  he  can  bring  this 
or  any  other  action  at  common  law^  except  in  the  case 
where  he  was  a  party  to  a  contract.  That  is  the  only 
case  I  can  conceive  in  which  the  sequestrator  would 
have  any  right  to  bring  any  action  at  all :  and  so  in  such 
case  might  the  bailiff;  for  if  the  bailiff  made  a  contract  in 
his  own  name^  though  he  had  no  authority  to  make  that 
contract,  yet  it  would  not  lie  in  the  mouth  of  the  other 
party  to  object  that  he  had  no  such  authority.  But  in 
such  a  case  as  the  present,  it  appears  to  me  that  the  se- 
questrator cannot  maintain  any  action,  even  against  a  mere 
wrong-doer,  until  the  other  sequestration  has  been  dis- 
posed of;  and  we  cannot  take  notice  that  that  is  the  case, 
until  an  application  has  been  made  to  the  Court  to  compel 
the  bishop  to  return  the  writ. 
On  these  grounds,  I  think  the  nonsuit  was  right. 

Paiikb,B. — I  agree  in  opinion  with  my  Lord  Chief  Baron, 
that  in  this  case  the  nonsuit  was  right,  and  I  still  entertain 
the  same  opinion  which  I  expressed  when  this  matter  was 
argued  before  me  at  Nisi  Prius. 

£  2 
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£jrf*.  •/  Pteast  The  action  was  brought  to  recover  certain  profits  of  a 
*  living,  which  came  to  the  hands  of  the  defendants  at  dif- 
ferent times.  It  appears  that  a  person  of  the  name  of 
Iveson  was  the  sequestrator  under  an  execution  at  his  suit^ 
on  two  different  judgments.  He  employed  a  person  of  the 
name  of  Collett  to  receive  the  profits  of  the  living  under 
the  sequestration.  Iveson  became  bankrupt,  and  his  as- 
signees still  continued  Collett  in  their  employ,  to  receive 
the  profits  of  the  living.  Iveson  afterwards  died,  the  as- 
signees still  continuing,  through  the  agency  of  Collett,  to 
receive  the  profits  of  the  living :  and  they  are  now  called 
upon  to  pay  over  the  whole  of  these  profits  which  have  been 
received  by  Collett;  those  which  came  to  their  hands  while 
Iveson  was  sequestrator,  those  received  after  his  bank- 
ruptcy, and  those  received  since  the  death  of  Iveson,  by 
the  assignees,  by  the  agency  of  Collett.  If  there  were  any 
portion  of  those  profits  which  could  be  the  subject  of  an 
action  by  the  sequestrator,  I  was  wrong  in  directing  a  non- 
suit. 

It  seems  to  me  that  there  is  no  difficulty  whatever  in  the 
case,  except  in  regard  of  that  portion  of  the  profits  which 
have  been  received  by  the  assignees,  after  the  determina- 
tion of  the  sequestratorship  to  Iveson  by  his  death. 
There  is  no  doubt  what  the  character  of  a  sequestrator  is, 
and  that  it  is  one  that  cannot  pass  to  his  executors,  admi- 
nistrators, or  assigns ;  and  therefore,  if  the  plaintiff  was 
entitled  to  recover  as  to  that  portion  of  the  tithes  received 
by  the  assignees  since  the  death  of  Iveson,  I  ought  not  to 
have  directed  a  nonsuit,  but  a  verdict  for  the  plaintiff, 
subject  to  the  other  questions  in  the  cause. 

But  it  appears  to  me,  that  even  for  that  portion  of  the 
profits  of  the  living  the  plaintiff  cannot  recover;  for  the 
right  which  the  sequestratorship  gave  him  involves  no  in- 
terest whatever.  Let  us  consider  what  the  right  of  the  se- 
questrator is.  When  a  judgment  is  obtained  against  a 
spiritual  person,  a  levari  facias  issues  to  the  bishop,  and  he 
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is  conmiatided^  as  in  this  case,  "  to  enter  into  the  rectory  Btek.  of  PUas, 
and  parish  church  of  Lockington>  and  take  and  sequester 
the  same  into  his  possession^  and  hold  the  same  in  his  pos- 
session until  he  shall  have  levied  the  debt  and  damages, 
costs  and  charges,  out  of  the  rents,  tithes,  oblations,  ob- 
yentions,  fruits,  issues,  and  profits  thereof,  and  other  ec- 
clesiastical goods  in  his  diocese,^'  and  so  forth.  Therefore 
the  command  is  to  the  bishop  to  enter  and  take  possession 
of  the  living ;  and  the  bishop  appoints  a  sequestrator  to 
make  such  entry.  Then  the  publication  of  the  sequestra- 
tion takes  place :  and  the  question  is,  what  is  the  effect  of 
this  delegation  by  the  bishop?  The  effect  clearly  is,  to  take 
the  possession  out  of  the  rector,  and  to  place  it  in  some 
person  in  lieu  of  the  rector.  In  the  case  of  Doe  d.  Morgan 
y.  Bkick,  it  was  decided  that,  after  the  publication,  the 
right  of  ejectment  by  the  rector  is  taken  away ;  therefore 
I  assume  that  the  possession  is  vested  in  some  other  per- 
son :  and  the  question  is,  who  is  the  person  so  put  into 
possession?  It  is  the  bishop,  according  to  the  terms  of 
this  writ,  and  nobody  else.  He  directs  the  sequestrator  to 
act  for  him;  and  though  clothed  with  duties  higher  than 
those  an  ordinary  bailiff  has, — for  he  has  undoubtedly  some 
things  to  do,  by  consent  of  the  bishop,  different  from  the  du-* 
ties  of  the  sheriff's  bailiff, — ^still  in  point  of  law  he  is  the 
servant  of  the  bishop,  and  has  no  interest  at  all  in  any  of  the 
profits  of  the  living,  but  is  acting  merely  as  a  receiver.  That, 
as  it  appears  to  me,  is  the  character  of  the  sequestrator,  and 
that  is  the  character  which  he  appears  to  have  had  according 
to  the  cases.  Thus,  according  to  the  case  of  Jones  v.  Barrett, 
the  sequestrator,  having  no  interest  in  the  profits  of  the  liv- 
ing, cannot  alone  file  a  bill  for  tithes,  or  for  the  profits  of 
the  rectory,  but  the  bishop  is  the  proper  person  to  do  so. 
There  is  no  authority  whatever  to  shew  that  the  sequestra- 
tor has  any  interest  in  the  profits  of  the  living.  A  case 
was  cited  from  Bamardiston's  Reports,  of  Calder  v.  Ross, 
which  was  ingeniously  made  use  of  by  Mr.  Barnes,  in  his 
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BxfA.  of  Pieuit  able  argument,  to  shew  that  if  the  party  have  authority,  not 
merely  to  receive  but  to  distribute,  he  has  an  interest  in 
the  subject  of  the  sequestration,  and  may  support  the 
action.  But  the  case  is  no  authority  for  that  position :  it 
is  only  the  opinion  of  the  Lord  Chancellor  as  to  what  the 
Scotch  law  probably  was  in  the  case  of  the  sequestration 
of  the  effects  of  a  convicted  traitor;  and  he  gave  an  opin* 
ion,  that  if  it  was  only  to  collect,  in  that  case  he  would  have 
no  interest,  but  if  it  was  to  distribute  amongst  the  differ- 
ent creditors,  without  rendering  any  account  to  the  Court, 
it  gave  him  a  title  to  recover.  It  is  not  intended  to  be 
laid  down  as  a  general  proposition  of  law,  that  if  a  person 
is  appointed  a  receiver,  where  there  may  be  conferred 
upon  him  an  authority,  not  merely  to  receive  but  also  to 
distribute,  that  would  give  him  an  interest  in  the  estate. 
The  case  cannot  be  carried  to  that  extent :  and  there  is 
no  other  authority  for  saying  that  a  sequestrator  has  an 
interest  in  the  subject-matter  of  the  sequestration. 

Then,  it  was  contended,  that  this  was  like  the  case  of  an 
administrator.  But  his  authority  is  founded  on  the  statute 
of  31  Edw.  3,  St.  1,  c.  11,  which  expressly  states  that  the  or- 
dinary is  to  depute  persons,  who  are  to  have  actions  to  reco- 
ver debts  due  to  a  deceased  intestate.  That  gives  an  interest, 
by  the  very  words  of  the  statute,  in  all  the  personal  effects  of 
the  deceased,  and  takes  them  out  of  the  bishop  and  vests 
them  in  the  administrator.  It  is  by  an  express  law,  there- 
fore, that  an  administrator  has  an  interest  in  the  effects  of 
the  intestate.  Therefore,  even  as  to  that  portion  of  the  pro- 
fits of  the  living  that  may  be  said  to  be  analogous  to  the 
case  put  in  the  argument,  of  the  tithe  grower  having  set 
out  tithes,  and  the  intervention  of  a  stranger  to  take  them 
away,  I  am  compelled  by  the  authorities,  and  by  the 
nature  of  the  case,  to  say  that  no  right  of  action  would 
exist  in  the  sequestrator.  It  appears  to  me  that  the  right 
would  be  in  somebody  else,  either  in  the  rector  or  the  ordi- 
nary, probably  in  the  ordinary,  since,  according  to  the  case  of 
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Doe  ▼.  Bluekj  the  effect  of  the  sequestration  is  to  put  the  AeeA.  rf  Pu^^ 
rector  out  of  possession;  and  then  it  follows  that  the  ordi*    ^  ^      ^ 
nary  is  in  possession,  in  yirtue  of  the  writ  by  which  he  is      Hahdimo 
required  to  take  possession.    Then  I  consider  that  the  se-       Hall. 
queatrator  is  the  mere  servant  of  the  ordinary,  and  subject 
to  his  authority. 

The  cases  that  hare  been  cited  from  the  Ecclesiastical 
Beports,  of  the  sequestrator  being  called  upon  to  account  in 
the  Courts  of  the  ordinary,  for  not  performing  his  duties, 
are  to  be  explained  on  the  ground  that  there  the  ordiiiary 
was  calling  his  own  officer  to  account  for  not  performing 
the  duties  he  had  undertaken  to  do,  he  having  received  a 
warrantto  act  upon  his  mandate. 

Upon  the  whole,  it  appears  to  me  that  this  action  cannot 
be  sustained,  and  therefore  that  the  nonsuit  was  right. 

Aldebson,  B. — ^I  am  of  the  same  opinion.  In  this  case 
the  defendaQts  are  in  possession  of  certain  profits  of  a 
living,  and  the  question  is  to  whom  they  are  accountable. 
The  living  is  under  sequestration  by  the  authority  of  a 
writ  of  levari  facias  directed  to  the  bishop.  The  bishop 
is  directed  thereby  to  take  possession  of  the  rectory. 
Whether  the  taking  possession  of  the  rectory,  under  the 
writ  of  levari  facias  by  the  bishop,  ousts  the  interest  of  the 
rector  or  not,  is  not  material  to  be  decided.  If  the  rector 
remains  in  possession,  cadit  qusestio;  if  the  bishop  is  in 
possession  under  the  first  sequestration,  then  he  remains  in 
possession,  and  in  neither  case  can  the  second  sequestrar 
tor  have  any  right  to  muntain  an  action  for  the  profits, 
or  for  money  had  and  received. 

But  I  think  the  sequestrator  is  also  the  mere  baUiff  or 
receiver,  deputed  to  do  certain  duties  which  as  an  ordinary 
bailiff  of  the  sheriff  he  would  not  do,  but  still  essentially  the 
mere  bailiff  or  steward  of  the  bishop,  who  is  in  possession  of 
the  rectory;  and  therefore  that  he  cannot  maintain  this 
action. 
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£»eh.qfPUa8,  RoLPB,  B. — I  am  entirely  of  the  same  opinion.  The 
question  is,  whether  there  is  anything  to  take  this  case  out 
of  the  ordinary  principle  of  law,  which  will  not  permit  a 
person  in  the  character  of  bailiff  to  maintain  an  action : 
whether  there  is  anything  peculiar  in  the  character  of  a 
sequestrator  that  can  make  a  different  principle  applicable 
to  him.  I  can  see  nothing,  either  in  principle  or  authority,  to 
warrant  us  in  coming  to  any  such  conclusion.  He  seems 
to  me  to  be  to  all  intents  and  purposes  a  bailiff.  When 
the  writ  goes  to  the  bishop,  and  he  appoints  a  sequestrator, 
the  latter  gives  a  bond  to  the  bishop  for  faithfully  account- 
ing, and  causing  the  duties,  and  all  divine  ofSces  and  other 
requisites  to  be  performed.  He  is  appointed  entirely  on 
the  terms  of  a  mere  bailiff  or  servant  acting  under  the 
bishop.  The  terms  of  the  bond  shew  to  what  extreme  dif- 
ficulty it  would  give  rise,  if  any  such  action  as  this  could 
be  maintained :  for  it  would  open,  in  the  temporal  Courts, 
the  question  whether  or  not  monies  that  had  been  sup- 
plied for  the  performance  and  discharge  of  divine  offices 
and  other  requisites,  had  been  properly  so  applied;  whe- 
ther matters  of  that  sort,  of  ecclesiastical  cognizance,  had 
been  duly  performed,  according  to  the  duty  the  sequestra- 
tor had  to  fulfil.  It  was  pressed  in  the  argument,  that 
there  were  several  instances  of  suits  by  sequestrators,  or 
against  them,  in  courts  of  equity;  but  in  all  those  cases 
the  bishop  was  joined.  It  was  stated  that  the  bishop  must 
be  joined,  in  order  to  make  the  suits  sustainable,  for  with- 
out him  the  suit  would  be  demurrable;  and  the  only  ano- 
maly that  exists  is,  that  the  ordinary  rule  is  departed  firom, 
and  the  agent  is  made  a  party  concurrently  with  the  prin- 
cipal. It  is  not  necessary  to  speculate  what  was  the  origin 
of  that :  we  know  that  the  Court  of  Chancery  was  in  early 
times  intimately  connected  with  ecclesiastical  history,  and  it 
might  have  been  thought  fit  to  make  the  agent  the  acting 
party.  But  the  case  that  was  cited  from  Swanston's  He- 
ports,  of  Cuddington  v.  WUhy,  seems  to  prove  exactly  the 
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contrary  of  the  proposition  which  has  been  contended  for,  -*««*•  rf  ^'«"» 
that  the  sequestrator  can  maintain  an  action.  In  that 
case  the  suit  was  instituted  by  a  subsequent  judgment 
creditor^  and  was  filed  against  the  previoos  inciunbrancersj 
the  bishop^  and  the  prior  sequestrator,  for  an  account.  It 
alleged  the  issuing  of  the  former  sequestration,  and  that  the 
sequestrator  had  obtained  more  than  sufficient  to  perform 
all  the  conditions  of  his  bond.  Now  there  is  no  principle 
more  clearly  recognised  in  Courts  of  Equity  than  this — 
that  the  cestui  que  trust  never  can  proceed  without  joining 
with  him  his  trustee;  and  therefore  the  absence  of  the 
second  sequestrator  in  this  suit  shews  clearly  that  the 
Court  did  not  consider  him  as  a  trustee,  or  as  a  person  in- 
vested with  any  interest  in  the  subject-matter;  and  in  con- 
formity to  that  view  the  judgment  of  the  Court  was  given. 
Sir  Thomas  Pbaner,  who  was  very  conversant  with  matters 
of  this  sort,  directs  an  account  to  be  taken  as  to  what  was 
due  to  the  prior  incumbrancer,  then  next  as  to  the  subse- 
quent incumbrancer,  and  then  an  account  of  what  had  been 
received  by  the  prior  receiver.  Then  it  was  said  that  the 
surplus  money  should  be  paid  over  to  the  plaintiff,  who  was 
the  subsequent  creditor.  That  might  have  been  gross  in-» 
justice,  if  the  subsequent  sequestrator  was  a  trustee,  for  it 
might  have  deprived  him  of  a  fund  out  of  which  to  reim- 
burse himself.  That  case  goes  the  whole  length  of  shew- 
ing, that  the  sequestrator  is  not  a  trustee :  he  is  that  which 
he  has  always  been  treated  in  the  text-books  as  being, 
namely,  a  mere  bailiff  or  agent,  and  consequently  incapable 
of  sustaining  an  action. 

On  these  grounds,  I  am  of  opinion  that  the  nonsuit  was 
right. 

Bule  discharged. 
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Exeh.  tf  Pfe«f 
1842. 

Ma\j  26.  The  Queen  v.  The  Eastern  Counties  Railway 

Company. 

By  a  coroner's  ^  CORONER'S  jury  having  been  summoned  to  inquire 
w^Tfound  that  into  the  cause  of  the  death  of  one  William  Austin,  they 
{he  fndividJai  fo^nd  by  their  verdict,  that  on  the  18th  of  August,  1840, 
named  *"«>"  a  Certain  railway  steam-engine,  with  a  train  of  carriages 
a  steam^ngine  containing  passcugers,  &c.,  ran  off  the  line  of  railway, 
carriages  run-  whercby  the  engineer  of  the  said  engine  was  hurt,  and  the 
raSwaf  ^  that  ^<^^^  thereof  exploded ;  in  consequence  whereof  the  said 
the  Mid  steam.  William  Austiu  was  scalded  and  burnt,  and  received  injury 
then  of  the  va-  of  wMch  he  aftcrwards  died ;  and  the  inquest  proceeded  in 
anVwas  th^  the  usual  form  to  state,  that  so  the  said  William  Austin,  in 
Ind^nThf^  -  ™*'^^®'  aforcsaid,  accidentally,  casually,  and  by  misfortune 
session  of  the  came  by  his  death;  and  that  the  said  steam-engine  was 
ties  Railway  moviug  to  the  death  of  the  said  William  Austin,  and  was 
Therrwere  ^^^  (^^^^  is,  at  the  time  of  the  inquest)  of  the  value  of 
three  other  in-   £125,  and  was  then  the  property  and  in  the  possession  of 

quisitionson  *      jt       .f  s: 

three  other  per-  the  Eastem  Counties  Railway  Company.  There  were  three 
duiy'uie  uime  Other  iuquisitions  on  three  other  persons,  which  were  pre* 
porin/a  de"'  ^^^^1  ^^  ^he  same  form,  each  imposing  a  deodand  of  the 
dand  of  the       same  amouut.    These  four  deodands  having  been  estreated 

same  amount. 

The  deodands  iuto  this  Court  Under  the  stat.  8  &  4  Will.  4,  c.  99,  a  rule 
estreated^fnto  ▼«*  obtained  by  Cre^swell,  on  the  part  of  the  company,  call- 
u^*dfr"&Tw.  "^8  '^?^^  the  Attorney-General  to  shew  cause  why,  upon 
4,  c.  99,  the  payment  of  one  sum  of  £125  in  satisfaction  of  one  of  the 
on  motion  to  above  iuquisitions,  all  further  proceedings  to  levy  the  rest 
inJJ  on°thrw  of  should  uot  be  Stayed.  The  rule  was  moved  upon  affidavits 
the  inquisirions,  (hat  the  pcrsons  in  the  several  inquisitions  named  had  met 

on  payment  of  *  ^ 

£125  on  one  of  their  deaths  by  one  and  the  same  accident,  and  that  the 
Uonl°on  the  engine,  &c.  in  all  the  inquests  were  the  same,  and  that 
fnstiumenf  ^^*  Consequently  the  engine  having  been  once  forfeited  in  re- 
moving to  the 

death  of  the  party  could  not  be  twice  forfeited  for  the  same  accident,  but  left  the  parties  to  their 
remedy  by  traversing  or  seting  aside  the  inquisitions. 
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spect  of  that  accident^  and  a  deodand  imposed,  it  could  not  AwA.  (^PUn^ 
be  forfeited  a  second  time  in  respect  of  the  same  accident.      ^  ^^^* 

Rboina 
The  Atiometf-General  {Jervis  was  with  him)  now  ThbEa'strek 
shewed  canse. — It  appears  from  our  aflBdavits,  that  the  RAin^A^Ca, 
sums  mentioned  in  these  verdicts  were  assessed  on  the 
supposition  that  £500  was  the  proper  value  of  the  engine, 
and  the  intention  of  the  jury  was  to  divide  that  sum,  and 
make  the  defendants  pay  the  amount  in  four  portions  oi 
£125  each.  This  application  prays,  that  upon  payment  of 
the  sum  assessed  in  one  case,  the  said  inquisitions  may  be 
quashed.  If  the  application  had  prayed,  that  on  giving 
up  the  engine  in  one  case  the  others  should  be  quashed,  it 
might  have  been  correct.  This  rule  was  moved  on  the  ground 
that  the  instrument  causing  the  death  cannot  be  forfeited 
twice  for  the  same  accident;  but  there  is  nothing  on  the 
face  of  the  inquisition  to  shew  that  the  deaths  of  these  four 
persons  arose  from  the  same  accident ;  they  might  have  been 
from  two  or  more  accidents.  But  assuming  the  objection 
to  be  well  founded,  the  proper  course  was  to  traverse  the 
inquisition. 

Cowling,  in  support  of  the  rule. — ^It  is  said  that  the  in- 
quest has  proceeded  under  a  mistake,  and  that  the  jury 
have  not  awarded  four  deodands  of  £125  each,  but  that 
they  awarded  one  deodand  of  £500,  according  to  the 
number  of  persons  whose  deaths  were  caused  by  the  ac*  ^ 
cident.  But  that  is  not  so :  they  are  four  distinct  inquisi** 
tions.  It  is  a  fixed  principle  of  law  that,  where  an  instru- 
ment at  one  time,  or  on  one  occasion,  causes  the  deaths  of 
several  persons,  one  deodand  only  is  payable  in  respect  of 
alL  The  defendants  are,  therefore,  only  bound  to  pay  one 
deodand  of  £125.  The  facts  to  shew  that  it  was  one  ac- 
cident may  be  proved,  though  they  do  not  appear  in  the 
inquisition.    In  Cripps  v.  Durden  (a),  it  was  held  that  a 

(a)  Cowp.  640. 
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Xgeh.  tfPUn^  person  can  commit  but  erne  offence  on  the  same  day^  by  ex- 
^  ^  '  ^     erdsing  his  ordinary  calling  on  a  Sunday^  contrary  to  the 
Reoina       Stat.  29  Car.  2,  c.  27 ;  and  that  if  a  justice  of  peace  proceed 
Thb  Eastern   to  convict  him  in  more  than  one  penalty  for  the  same  day, 
Railway^Co.   ^^  ^  ^^  excess  of  jurisdiction^  for  which  an  action  of  tres- 
pass will  lie  even  before  the  convictions  are  quashed.    If 
the  Crown  had  proceeded  in  the  old  common -law  mode,  by 
process  on  the  inquisitions,  the  defendants  might  have  tra- 
versed them ;  but  where  the  deodands  are  estreated  into 
this  Court,  under  the  recent  act  8  &  4  Will.  4,  c.  99,  a  de- 
fendant has  no  other  mode  of  proceeding  than  by  applying 
to  its  equitable  jurisdiction.    If  it  be  shewn  that  it  was 
one  accident  which  caused  the  death  of  the  several  persons, 
one  deodand  only  can  be  payable,  and  there  must  be  some 
mode  of  getting  at  the  real  £Eu;ts  of  the  case. 

Lord  Abingeb,  C.  B. — ^We  have  no  right,  on  motion,  to 
travel  out  of  these  inquisitions,  according  to  the  terms  of 
which  the  Crown  is  entitled  to  four  engines,  or  four  sums  of 
j£125  each.  If  we  were  to  do  so,  we  should  be  attempting 
to  explain  the  record  by  extrinsic  evidence,  which  we  ought 
not  to  do.  If  we  are  to  go  out  of  the  record,  the  affidavits 
shew  that  the  jury  intended  to  impose  a  deodand  of  £500 
as  the  value  of  this  engine;  and  we  shall  not,  on  affidavits, 
do  any  thing  which  will  have  the  effect  of  counteracting 
their  intention.  If  the  Company  are  not  liable  to  pay  more 
.  than  one  deodand,  they  must  adopt  some  other  mode  of  pro- 
ceeding. 

Alderson,  B. — ^The  day  is  immaterial,  and  is  no  essen- 
tial part  of  the  finding.  These  inquisitions  are  consistent 
with  the  supposition  of  the  deaths  having  occurred  on  dif- 
ferent days^  and  by  different  engines.  Then  it  is  said,  that 
this  is  an  application  to  our  equitable  jurisdiction ;  but  if 
we  go  out  of  the  record  at  all,  we  must  go  out  of  it  on  one 
side  as  well  as  on  the  other.    It  is  in  the  power  of  the  de- 
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fendants  to  redeem  the  whole  sum  of  .£500,  by  giving  up  Esek.  qfPieat, 
the  engine ;  and  if  they  ask  us  for  equity,  they  must  begin  ^  *   ^ 

by  doing  equity  themselves.  Reoina 

Thb  Eastern 
OvRNETj  B.,  concurred.  Railway  Co. 

Bale  discharged. 


Barker  t;.  Birt.  ji^    26. 

Assumpsit  for  work  and  labour  and  materials,  for  a  company 
money  paid,  for  interest,  and  on  an  account  stated.     Plea,  ^ctedadebt 
non  assumpsit.  'fji^  *^«  pWn- 

^  tiff,  and  Che 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  debt  not  being 
Sittings  after  last  Hilary  Term,  it  appeared  that  the  plain-  an'attachment 
tiff  was  an  advertising  agent,  to  whom  the  British  Water-  j^eS^ "^^jh^'e^ 
proofing  Company  had  incurred  a  debt  of  116/.  17*.  6rf.  for  h»nd«  of  bank- 
advertisements,  up  to  the  month  of  July  1889,  when  they  the  attachment 
ceased  to  employ  him.    The  defendant  did  not  become  a  Jh"defeSdSt, 
member  of  the  company  till  the  ensuing  month  of  Decem-  ^|^*^f"f  *? 
ber,  when  he  was  also  elected  a  director.    In  April  1840,  director  of  the 
the  plaintiff  attached  the  funds  of  the  company  in  the  ^™n^e' plain- 
hands  of  their  bankers,  whereupon  the  defendant  called  foT'thV  pH^L 
upon  him,  introducing  himself  as  a  director,  and  proposed  of  making  an 

arranffement 

that  the  attachment  should  be  withdrawn  upon  the  pay-  about  the  debt, 
ment  of  £50,  and  the  defendant's  giving  him  the  following  TgrMd^hatthe 
undertaking,  which  was  assented  to :—  Ihouid'S  wriT- 

ten  by  the  de- 
''  London,  27th  of  April,  1840.         fendant  to  the 

"  Sir,— As  a  director  of  the  British  Waterproofing  Com-  J^Ii^a^rfl'J  Jy 
pany,  I  have  to  request  you  will  accept  the  sum  of  JE50  on  ^^^^  *^^^  ^' 

W.  Company,  I 
have  to  request 
you  will  accept  the  sum  of  £50  on  account  of  your  claim  of  1 16/.  19«.  7d.  against  the  company ; 
and  in  consideration  of  your  withdrawing  the  attachment  against  the  funds  of  the  company, 
I  agree  on  the  part  of  myself  and  on  behalf  of  the  other  directors,  to  pay  you  the  balance  of  661, 
19«.  7d.  &c.  on  the  27th  of  August  next:"— ITe/tf,  that  this  letter,  coupled  with  the  above  facts, 
was  evidence  of  an  account  stated ;  and  that  it  was  no  answer  to  shew  that  the  defendant  was  not 
a  member  of  the  company  when  the  original  debt  was  contracted. 
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Bxch.  tfPiea9,  account  of  your  claim  of  116/.  17^.  6d.  against  the  directors 

^         •   ^    of  the  company,  for  advertisements;  and  I  agree  on  my 

Barker       own  part,  and  on  behalf  of  the  other  directors  of  the  com- 

'BiRT.        pany,  to  pay  you  the  balance  of  66/.  17«.  6d.,  with  interest 

at  £5  per  cent,  per  annum  firom  this  day,  on  the  27th  day 

of  August  next. — I  am,  sir,  &c. 

"  To  Mr.  C.  Barker.^'  "  W.  Birt.*' 

The  j650  was  paid,  and  the  attachment  withdrawn, 
and  this  action  was  brought  to  recover  a  portion  of  the  ba- 
lance of  66/.  178.  6d.,  which  had  not  been  paid  in  accord- 
ance with  the  agreement.  The  above  undertaking  was  put 
in  and  read  at  the  trial,  as  evidence  of  an  account  stated. 
Crawder,  for  the  defendant,  proposed  to  shew  that  the 
defendant  was  not  a  member  of  the  company  at  the  time 
when  the  work  was  done,  and  contended  that  the  above 
letter  must  be  considered  as  a  guarantee  or  special  agree- 
ment to  be  answerable  for  the  debt  of  another,  and  was 
not  evidence  of  an  account  stated ;  and  that,  to  render  the 
defendant  liable,  a  special  count  ought  to  have  been  in- 
serted. The  learned  Judge,  however,  was  of  opinion  that 
the  promise  contained  in  it,  coupled  with  the  fact  of  the 
attachment  having  been  withdrawn,  was  evidence  from 
which  an  account  stated  might  be  inferred,  and  directed 
the  jury  accordingly,  who  found  for  the  plaintiff  for  the 
amount  claimed. — Crowder  having  obtained  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial  on  the  ground  of 
misdirection, 

Martin  now  shewed  cause. — The  letter,  coupled  with  the 
other  facts  proved,  was  good  evidence  of  an  account  stated. 
This  document  does  not  amount  to  a  guarantee,  but  was 
merely  evidence  of  the  terms  on  which  the  defendant  became 
a  partner  and  took  upon  himself  the  debts  of  the  company, 
and  was  evidence  to  go  to  the  jury  of  an  account  stated.  It 
begins  by  requesting  the  plaintiff  to  accept  the  simi  of  J650 
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on  acooant  of  Iiis  claim  on  the  company,  and  the  writer  E*eh.  of  PUat, 
agrees  on  his  own  part  and  on  behalf  of  the  other  directors 
to  pay  the  balance.  There  is  nothing  in  the  nature  of  a 
guarantee  in  that.  It  is  a  usual  thing  for  persons  coming 
into  a  company  to  take  upon  them  the  debts  of  the  com- 
pany.   It  is  ample  evidence  on  the  account  stated. 

Orowder,  in  support  of  the  rule. — The  letter  must  be 
taken  in  conjunction  with  the  evidence  that  the  defendant 
became  a  director  after  the  work  was  done  and  the  debt 
incurred.  The  persons  who  were  then  members  remained 
liable.  This  amounted  to  a  special  agreement  between  the 
parties,  for  a  valid  consideration,  that  if  the  plaintiff  would 
withdraw  the  attachment,  the  defendant  would  pay  the 
balance ;  and  it  ought  therefore  to  have  been  declared  on 
as  such.  When  a  man  promises  on  good  consideration  to 
pay  the  amount  of  an  account  found  to  be  due,  uncondi- 
tionally, it  is  agreed  that  that  would  be  good  evidence  to 
support  an  account  stated,  because  it  is  an  acknowledg- 
ment that  a  debt  is  due  at  the  time ;  but  this  is  an  agree- 
ment partly  written  and  partly  oral,  whereby  the  defendant 
not  only  undertakes  to  pay  the  debt  of  other  parties,  but 
the  promise  is  in  its  terms  conditional.  And  the  eridence 
is  that  the  attachment  was  withdrawn  the  next  day  in  pur- 
suance of  such  agreement. 

Lord  Abinges,  C.  B. — If  we  take  the  words  of  this 
letter  in  their  obrious  meaning,  they  amount  to  an  ac- 
knowledgment that  the  defendant  and  his  brother  direc- 
tors were  debtors  to  the  plaintiff  for  the  amount  of  the 
work  done,  and  that  he  undertakes  to  pay  the  balance  re- 
maining due.  The  defendant  contends  that  he  is  not  liable, 
at  least  in  this  form  of  action,  because  he  was  not  a  mem- 
ber of  the  company  when  the  debt  was  contracted.  I  do 
not  think  he  ought  to  be  allowed  to  say  so  now,  for  he  has 
admitted  by  tlus  letter  that  he  was  a  member  of  it,  and  in 
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Exeh.  ofPUas,  consequence  of  that  admission  got  out  of  the  hands  of  the 
bankers  the  money  which  the  plaintiff  would  otherwise 
have  had.  In  my  opinion,  if  a  party  acknowledges  the 
correctness  of  a  stated  account,  and  in  consideration  of  an 
agreement  to  give  him  time,  pays  part  of  the  debt,  and  un- 
dertakes to  pay  the  balance,  that  is  evidence  of  an  account 
stated. 

Aldesson,  B. — Surely  this  letter  is  eyidence  of  an  ac- 
count stated.  It  admits  the  correctness  of  the  claim  upon 
the  company  of  which  the  writer  states  himself  to  be  a  di- 
rector, and  promises,  on  his  own  account  and  that  of  the 
other  directors,  to  pay  the  balance.  Then  would  the  fact 
proposed  to  be  proved,  that  he  was  not  a  member  at  the 
time  the  debt  was  contracted,  be  any  answer  ?  I  think 
not. 

GusNET,  B. — ^The  letter  contains  an  admission  that  a 
balance  is  due,  and  that  the  defendant  is  a  director  of  the 
company.  Is  not  that  evidence  to  shew  that  he  has  taken 
this  debt  upon  himself? 

BoLFE,  B.,  concurred. 

Rule  discharged. 
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Biek,  of  PleM, 
1842. 

Beschet  v.  Quentery  and  Another.  j   e\ 

1  HIS  was  an  action  of  trespass,  brought  against  the  de-  Under  the  g«- 
fendantSj  two  justices  of  the  borough  of  Wokingham,  for  ^^^  watching 
the  purpose  of  trying  the  validity  of  a  rate  made  for  lighting  ^\^  ^^ 

w»  4f  c«  Silly  a 

the  town  and  parish  of  Wokingham,  under  the  provisions  of  majority  of  two- 
the  statute  3  &  4  Will.  4,  c.  90.  The  facts  were  stated  for  rate-payen  of  a 
the  opinion  of  the  Court  in  a  special  case,  which  stated  as  qUil^  on^iy'at 

follows  : —  ^^  original 

meeting  to  be 

On  the  7th  of  December,  1840,  the  town  and  parish  of  held  under  the 
Wokingham  duly  adopted  the  provisions  of  the  stat.  8  &  4  detemintng  u 
Will.  4,  c.  90,  and,  having  elected  seven  inspectors,  em-  JJlJ*  wt^wd" 
powered  them  to  call  for  the  sum  of  £250,  in  order  to  as  to  the 

iM  1  .  .  A    1  .  ■•  it        1  amount  which 

carry  mto  effect  the  provisions  of  the  said  act,  for  the  sue-  the  inspectors 
ceeding  year.    On  the  18th  December,  1841,  a  meeting  of  ^^^,""^^11 
rate-payers  was  held,  in  compliance  with  the  18th  section  ^^^  *{Jh°^^h"' 
of  the  act,  for  the  purpose  (amongst  other  things)  of  de-  parish  has 
termining  the  amount  of  the  money  to  be  raised  for  the  pro^^ions  of 
purposes  of  the  act,  for  the  current  year;  and  it  was  there  {J^  "^^j^*  "^^V 
proposed  that  £250  should  be  raised  for  that  purpose ;  ^^^^^* » ^*^} 

,       .  necessary,  in 

whereupon  an  amendment  was  moved,  substituting  the  order  to  deter. 
sum  of  £20.    The  original  motion  was  carried  by  a  ma-  ^"unt  tobe 
jority  of  62  to  48 ;   but  the  chairman  being  of  opinion  'u****,^%f  tJ[g 
that  a  majority  of  two-thirds  of  the  rate-payers  present  at  act  in  a  subse- 
the  meeting  was  necessary  to  determine  the  question  of  ders.  I8,but°* 
amount,  deckred  that  the  original  motion  was  lost,  and  a  ofVdmple  ma- 
poll  was  then  demanded  under  the  9th  section,  by  eight  of  J^^'y  ©^  **>• 

*^  .1  rate-payers 

the  rate-payers  present,  upon  the  question  whether  the  voting  at  the 
amount  to  be  raised  for  the  purposes  of  the  current  year  fo^thaf  pur-^ 
should  be  £250  or  £20.    The  poU  was  afterwards  taken,  ^'^^{  [^.^* 
and  the  result  was  a  majority  in  favour  of  the  larger  demanded,  of 

,  ....  -  ,.:•'***  rate-payers 

amount^  but  not  a  majority  consisting  of  two-thirds,  even  voting  upon  it, 
of  the  rate-payers  voting  at  the  poll;  and  thereupon  the 
inspectors  duly  issued  an  order  on  the  overseers  to  raise 
the  sum  of  £260  for  the  current  year,  and  the  defendantSj 
VOL.  z.  t  If.  w. 
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Sxek.  qfPUoi,  upon  the  plaintiflf 's  refusal  to  pay  the  calls  so  made  by  the 
.     overseers,  granted  a  distress  warrant  against  him. 
Bebcbit  The  question  stated  for  the  opinion  of  the  Conrt  waq, 

QuENTBST.  whether,  nnder  the  circumstances,  the  inspectors  could 
legally  require  a  rate  to  be  made  for  the  purpose  of  raising 
the  said  sum  of  £250;  the  plaintiff  contending  that  the 
rate  was  altogether  illegal,  because  the  proposal  that  the 
said  sum  of  £250  should  be  the  amount  of  money  to  be 
raised  for  the  purposes  of  the  act  for  the  current  year,  was 
neither  carried  by  a  majority  of  two-thirds  of  the  rate- 
payers assembled  at  the  meeting  of  the  18th  December, 
1841,  nor  by  a  majority  of  two^hirds  of  the  rate-payers 
qualified  to  vote,  and  who  voted  at  the  poll ;  and  the  de- 
fendants contending  that  a  majority  of  two-thirds  of  the 
rate-payers  was  only  required  for  the  purpose  of  determin- 
ing the  question  of  the  adoption  of  the  act  by  the  parish, 
and  not  for  the  purpose  of  determining  the  amount  to  be 
raised  for  the  current  expenses  of  the  year  succeeding  the 
year  of  its  adoption. 

If  the  Court  should  be  of  opinion  in  favour  of  the  for- 
mer view  of  the  case,  judgment  was  to  be  entered  for  the 
plaintiff  by  confession,  for  such  sum  as  the  Court  should 
direct :  if  in  favour  of  the  latter  view,  judgment  of  non- 
pros to  be  entered. 

Hayes,  for  the  plaintiff. — ^The  first  question  is,  whether  a 
poll  is  demandable  under  the  9th  section  of  the  act  of 
Parliament,  on  the  question  as  to  the  amount  to  be  raised 
in  the  second  year  of  its  adoption  i  if  it  be,  it  seems  to  be 
clear  that,  in  order  to  decide  it,  section  12  requires  a  ma- 
jority of  two-thirds.  The  5th  section  enacts,  that  on  a  re- 
quisition by  three  rate-payers  of  the  parish,  a  meeting  of 
the  rate-payers  shall  be  held,  for  the  purpose  of  determin- 
ing whether  the  provisions  in  the  act  contained  shall  be 
adopted  and  carried  into  execution  in  the  parish :  and  sec- 
tion 8  provides,  that  if,  at  such  meeting,  it  shall  be  de- 
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tennined  by  a  majority,  consiBting  of  two-thirds  of  the  -Bm^  f^Ph^^ 
votes  of  the  rate-payers  present,  that  the  provisions  of  the  ' 

act  shall  be  adopted,  they  shall  thereupon  take  effect, 
and  inspectors  shall  be  appointed.  Then,  by  sect.  9,  it  is 
enacted,  ^'that  the  rate-payers  shall,  at  their  first  meeting, 
or  at  some  adjournment  thereof,  and  so  onfmm  time  to  time 
in  every  wcceediag  year,  at  a  meeting  to  be  called  for  that 
pnrpoae  in  manner  hereinafter  mentioned,  fix  and  deter- 
mine the  total  amount  of  money  which  the  inspectors  shall 
have  power  to  call  for  in  any  one  year,  in  order  to  carry 
into  effect  the  provisions  of  this  act:  provided  nevertheless, 
tliat  any  five  rated  inhabitants,  qualified  to  vote  as  herein- 
after mentioned,  may,  at  such  meeting  or  adjournment 
l^ereof,  demand  a  poll  to  be  taken  of  the  rate-payers  quali- 
fied to  vote,  upon  the  question  as  to  whether  this  act  and 
the  provisions  thereof,  or  any  part  thereof,  shall  be  adopted 
in  such  parish,  and  also  as  to  the  amount  of  money  to  be 
raised  in  the  eucceeding  year  for  the  purposes  thereof, 
and  the  number  of  inspectors  to  be  elected  at  such  meet- 
ing." The  words  ''such  meeting  or  adjournment  thereof,'^ 
in  this  proviso,  apply,  by  reference  to  the  former  part  of 
the  section,  to  the  meetings  to  be  held  in  every  succeeding 
year,  for  determining  the  amount  to  be  raised,  as  well  as 
to  tiie  original  meeting  for  determining  on  the  adoption 
of  the  act,  and  a  poll  is,  therefore,  demandable  at  all  such 
meetings.  The  form  of  notice  of  the  poll,  and  of  the 
voting  paper,  given  in  the  10th  section,  leave  the  question 
in  doubt :  and  even  if  they  appear  to  have  reference  only 
to  the  first  year,  they  cannot  be  held  to  control  the  pre- 
ceding section  of  the  act.  [Alderson,  B. — For  the  purpose 
of  the  adoption  of  the  act,  a  poll  is  required,  in  order  to 
give  absent  rate-'payers  an  opportunity  of  exercising  their 
opinion.  But  is  it  not  a  general  rule,  that  when  a  thing 
is  to  be  decided  on  by  a  majority  of  votes,  they  are  to  be 
taken  by  poll,  if  required  ?]  Yes ;  Campbell  v.  Mound  (a) 
[{a)  5  Ad.  &  £.865;  1  Nev.  &  P. 558. 
¥2 
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Xxek.  ofPUu,  is  an  authority  to  that  e£fect.  Then,  secondly,  if  a  poll 
was  demandable,  a  majority  of  two-thirds  was  necessary 
to  the  decision.  The  poll  conld  only  be  taken  according 
to  the  provisions  of  the  act,  which  recognises  only  a 
majority  of  two-thirds.  The  12th  section  directs  the 
churchwardens  to  declare  whether  or  not  two-thirds  of 
the  votes  given  have  been  given  in  favour  of  the  adop- 
tion of  the  act,  and  also  as  to  the  sum  of  money  to  be 
raised  in  the  succeeding  year :  and  then  follows  a  proviso, 
''that  in  case  of  a  poll  being  demanded  as  aforesaid,  the 
adoption  or  non-adoption  of  this  act,  with  the  sum  to  be 
raised,  and  the  number  of  inspectors  to  be  elected  as  afore- 
said, shall  be  decided  by  such  number  of  votes  as  afore- 
said,'' that  is,  by  a  majority  of  two-thirds.  {Alderwa^  B. 
— ^I  think  the  true  construction  of  the  act  is,  that  the 
amount  to  be  raised  is  to  be  fixed  at  the  first  meeting : 
they  are  to  vote,  in  the  first  instance,  such  a  sum  as  they 
are  not  to  exceed  in  any  one  year.]  The  18th  section  ap- 
pears to  be  inconsistent  with  that  view :  it  enacts  that  the 
inspectors  are  to  give  notice,  at  the  expiration  of  twelve 
months  from  the  day  of  the  adoption  of  the  act,  to  the 
churchwardens,  that  they  are  ready  to  produce  their  ac- 
counts, and  the  churchwardens  are  thereupon  to  give 
notice  of  a  meeting,  for  that  purpose,  for  the  election  of 
inspectors,  and  ''for  determining  the  amount  of  the  money 
to  be  raised  for  the  purposes  of  the  act,  for  the  curreni 
year:"  and  in  every  future  year,  such  meeting  is  to  be 
held  on  the  same  day.  [Alderson,  B. — ^That  is  subject 
to  the  original  limit  fixed  by  the  majority  of  two-thirds; 
but  in  that  case,  no  more  is  required  than  a  simple  ma- 
jority. Oumey,  B. — ^After  the  act  is  adopted,  there  is 
no  need  of  a  majority  of  two-thirds  for  any  subsequent 
purpose ;  and  by  the  15th  section,  after  three  years,  the 
act  may  be  abandoned  by  a  simple  majority.] 

Kelly,  contra,  was  stopped  by  the  Court 
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AldebsoNj  B. — ^I  am  clearly  of  opinion  that  the  defend-  Bx^  rf  PUa$t 
ants  are  entitled  to  the  judgment  of  the  Court.  The  true  ^  ^*  ^ 
construction  of  the  act  is^  that  at  a  meeting  called  in  a  Bbbchst 
particular  way,  subject  to  certain  regulations,  whereby  the  qubmtebt. 
matter  shall  be  fiilly  canvassed,  the  rate-payers  are  to  be 
called  tc^ether  to  determine  whether  the  act  shall  be 
adopted,  with  this  term,  that  more  than  a  certain  sum,  then 
to  be  fixed,  shall  not  be  called  for  in  any  year.  That 
question  is  to  be  determined  by  a  majority  of  two-thirds 
of  the  votes  of  the  rate-payers  present  at  the  meeting;  and 
if  a  poll  be  demanded,  by  two-thirds  of  the  votes  of  the 
rate-payers  qualified  to  vote,  who  must  constitute  a  dear 
majority  of  the  rate-payers  of  the  parish.  The  sum  then 
agreed  to  is  to  be  the  limit  of  the  amount  to  be  called  for 
in  any  year;  but  when  once  this  has  been  so  decided,  the 
parish  are  bound  by  the  provisions  of  the  act  for  three 
years.  The  words  '*in  every  succeeding  year,"  in  the  9th 
section,  apply  to  meetings  held  under  the  16th  section,  to 
determine  upon  the  adoption  of  the  act,  where  the  propo- 
sition for  its  adoption  has  not  been  carried  at  the  first 
meeting  convened  for  that  purpose  under  the  former  sec- 
tion. That  section  enacts,  that  in  the  event  of  a  majority 
of  two-thirds  not  having  determined  to  adopt  the  provisions 
of  the  act,  it  shall  not  be  lawful  for  the  inhabitants  to 
meet  again  in  less  than  one  year  firom  the  period  at  which 
such  meeting  shall  have  been  convened.  The  demand  of 
poU,  therefore,  in  the  9th  section,  applies  only  to  the  first 
meeting  for  the  adoption  of  the  act,  or  some  adjournment 
thereof,  or  to  a  meeting  to  be  called  for  the  adoption  of  the 
act  in  a  succeeding  year,  under  the  16th  section:  then  the 
poll  is  to  be  taken  and  declared  in  the  manner  provided  for 
by  the  10th,  1 1th,  and  12th  sections.  It  is  clear,  therefore, 
that  this  demand  of  poll  applies  only  to  the  question  of  the 
amount  to  be  raised,  as  part  of  the  general  question  as  to 
the  adoption  of  the  act ;  and  when  that  has  once  been  de- 
termined, the  parish  are  bound  to  the  act  for  three  years  • 
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Btch.  fif  PUait  and  then  comes  the  provision  of  the  18th  section,  by  which 

-    a  meeting  is  to  be  called  for  the  purpose  of  determining 

BfiBCHET     jiow  much,  np  to  or  short  of  the  original  amount  agreed 

auBMTBRT.    to,  shall  be  levied  in  any  succeeding  year.     That  is  to  be 

determined  in  the  ordinary  way,  that  is,  by  a  simple 

majority,   I  think,  therefore,  that  the  inspectors  in  this  case 

were  entitled  to  call  for  the  full  amount  of  the  £250, 

which  was  agreed  to  by  a  majority  of  the  rate-payers,  and 

that  the  rate  is  perfectly  good. 

Gurnet,  B. — I  am  of  the  same  opinion.  The  proposal 
of  the  smaller  sum  amounted  in  fact  to  a  repeal  of  that 
clause  of  the  act  which  bound  the  parish  by  the  adoption 
of  its  provisions  for  three  years. 

RoLFE,  B.,  concurred. 

Judgment  for  the  defendant. 


May  31.  GiBBS  V.  PoTTER. 

mem  oVS'cargo  CaSE.— The  declaration  stated,  that  the  plaintiffs  shipped 
from  Vaipa-  1838  hard  dollars  on  board  a  certain  ship  belonging  to  the 
land,  the  bill  of  defendants,  to  be  by  them  carried  in  the  said  ship  firom 
ed  the  property  Valparaiso  in  South  America  to  Liverpool  or  London,  at 
doilaii^"  wWch  ^^^  optiou  of  the  consignees ;  and  if  at  the  former  port, 
wai  a  coin  cur-  then  to  be  further  conveyed  by  the  defendants  to  London 
raiso  at  the  by  land.  Saving  all  casualties  arising  from  the  act  of  God 
SiatthiiwMa  ^'  ^^^  Queen's  enemies;  and  averred  a  loss  of  the  said 
'uMcriiththe  ^®^*"  ^y  negligence  on  the  part  of  the  defendants, 
provisions  of  Pleas,  first,  not  guilty;  secondly,  that  at  the  time  of 

Geo.  s/c.  86,     the  said  shipping  and  lading,  the  said  dollars  consisted  of 

8.  S,  it  being 

the  current 

coin  of  the  place  where  the  shipment  was  made. 

Qusere,  whether,  that  statute  is  at  all  applicable  to  the  case  of  shipments  made  in  places  not 
lubject  to  the  British  laws. 
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a  certain  large  quantity  of  silver^  and  that  the  same  were  Bxck.  qf  Pieu, 

feloniously  stolen  out  of  the  said  ship^  without  the  privity 

of  the  defendants,  and  that  neither  the  owners  nor  the 

shippers  thereof  inserted  in  their  bill  of  lading,  or  other- 

wise  made,  any  declaration  in  writing  of  the  true  nature, 

quality,  and  value  of  the  said  goods,  according  to  the  form 

of  the  statute,  &c.     Replication,  de  injurift. 

At  the  trial  before  Alderstm,  B.,  at  the  last  Spring 
Assises  for  Surrey,  it  appeared  that  the  plaintiffs,  who 
were  English  merchants  residing  at  Valparaiso,  had  there 
shipped  these  dollars  on  board  a  ship  of  which  the  defend- 
ants were  registered  owners,  and  delivered  with  them  a 
bill  of  lading,  which  merely  described  them  as  '^  1338  hard 
dollars/'  It  appeared  also  from  the  evidence,  that,  at  the 
time  of  the  above  shipment,  hard  dollars  were  current  at 
Valparaiso  but  not  in  England ;  nor  were  they  sold  here  as 
bullion,  but  by  weight;  and  their  value  in  the  market  was 
influenced  by  the  rate  of  exchange  between  the  two  coun- 
tries. The  principal  value  of  the  dollar  in  England  de- 
pended on  what  it  might  fetch  on  being  sent  abroad.  On 
this  state  of  the  eridence,  it  was  objected  that  the  defend- 
ants were  not  liable,  the  provisions  of  the  26  Geo.  8,  c.  86, 
s.  8,  not  haring  been  complied  with.  That  statute  enacts, 
that  ''  no  master  or  owner  of  any  ship  or  vessel  shall  be 
subject  or  liable  to  answer  for  or  make  good  to  any  one  or 
more  person  or  persons,  ^any  loss  or  damage  which  may 
happen  to  any  gold,  silver,  diamonds,  watches,  jewels,  or 
precious  stones,  which  from  and  after  the  passing  of  this 
act  shall  be  shipped,  taken  in,  or  put  on  board  any  such 
ship  or  vessel,  by  reason  or  means  of  any  robbery,  embez- 
slement,  making  away  with,  or  secreting  thereof,  unless 
the  owner  or  shipper  thereof  shall,  at  the  time  of  shipping 
the  same,  insert  in  his  bill  of  lading,  or  otherwise  declare 
in  writing  to  the  master,  owner,  or  owners  of  such  ship  or 
vessel,  the  true  nature,  quality,  and  value  of  such  gold, 
silver,  diamonds,  watches,  jewels,  or  precious  stones.'^ 
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BMck.  of  Pleat,  The  learned  Judge,  however,  overruled  the  objection,  and 
directed  a  verdict  for  the  plaintiffs  for  the  value  of  the 
dollars,  reserving  leave  to  the  defendants  to  move  to  enter 
a  verdict  on  the  second  issue,  on  the  point  made  at  the 
trial.  Channett,  Seijt.,  having  obtained  a  rule  to  shew 
cause  accordingly, 

Peacock  (and  Thesiger  was  with  him)  now  shewed  cause. 
-—First,  the  dollars  were  sufficiently  described  as  dollars  of 
the  value  they  obtained  according  to  the  currency  of  the 
country  where  tfiey  were  shipped.  That  is  the  only  de- 
scription which  could  be  given  with  any  safety,  because 
the  value  in  thia  country  would  depend  upon  the  rate  of 
exchange  at  the  time,  which  could  not  be  known  at  the 
time  at  the  place  of  shipment,  and  therefore  it  was  impos- 
sible to  describe  their  value  in  British  money.  But  they 
are  always  of  the  same  value  at  Valparaiso,  where  they  are 
current  Therefore,  to  describe  them  as  ''1388  hard 
dollars''  was  the  proper  mode.  The  object  of  the  act 
was  merely  to  put  the  owners  of  the  vessel  on  their  guard 
that  the  package  was  a  valuable  one.  If  the  owners  were 
resident  there,  they  would  be  more  accurately  informed  of 
their  responsibility  by  a  statement  of  the  value  in  the  cur- 
rent coin  of  their  own  country  than  of  this ;  and  if  they 
were  not  resident  there,  the  captain,  who  is  their  agent, 
would  necessarily  be  acquainted  with  the  money  of  the 
country  with  which  he  was  trading.  Secondly,  the  provi- 
sion in  the  statute  does  not  extend  to  contracts  made 
abroad,  and  therefore  the  lex  loci  contractiis  would  apply, 
and  govern  the  engagement.  The  shipment  was  made  at 
Valparaiso,  and  the  contract  was  entered  into  there.  There 
is  no  allegation  in  the  plea  that  these  parties  were  British 
subjects,  or  bound  by  the  English  law.  There  is  no  evi- 
dence of  there  being  any  law  at  Valparaiso  which  requires 
the  nature,  quality,  and  value  of  the  goods  to  be  described. 
The  plea  says,  that  neither  the  owners  nor  the  shippers 
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thereof  inserted  in  the  bill  of  lading  the  true  nature^  Enh.  0/  PUat^ 
quality,  and  value  of  the  goods,  according  to  the  form  of 
the  statute.  That  was  an  important  allegation,  which  re- 
quired to  be  proved,  and  the  defendants  ought  to  have 
shewn  that  there  was  such  a  law  at  that  place,  and  proved 
that  law  as  all  foreign  laws  are  proved  as  matters  of  fact. 
There  is  no  allegation  that  this  was  a  British  ship,  or  that 
the  parties  were  British  subjects,  and  therefore  the  parties 
must  be  presumed  to  have  contracted  according  to  the  law 
of  the  country  where  the  contract  was  made. 

Petersdorff,  in  support  of  the  rule. — ^There  is  a  condi- 
tion precedent  to  the  recovery  of  the  price  of  articles  of 
this  nature,  which  have  been  stolen,  that  the  value  should 
be  stated  in  the  manner  required  by  the  laws  of  this 
country.  The  value  of  the  dollars  should  be  stated  accord- 
ing to  their  value  in  England,  and  not  in  foreign  coin, 
which  the  Court  cannot  recognise.  In  a  declaration  on  a 
bill  of  exchange  for  the  payment  of  so  many  hard  dollars, 
evidence  must  be  given  to  shew  their  value  in  English 
money ;  and  an  indictment  for  stealing  a  hard  dollar,  with- 
out alleging  it  to  be  of  some  value  in  English  money,  would 
be  insufficient.  Suppose  this  had  been  gold  or  silver  in 
bars,  would  it  have  been  sufficient  to  have  described  it  as 
of  the  value  of  so  many  hard  dollars  ?  Clearly  not,  as 
the  enumeration  in  hard  dollars  communicates  no  correct 
ascertained  value  to  the  jury. 

Lord  Abinobb,  C.  B. — I  am  clearly  of  opinion  that  the 
verdict  was  right,  and  ought  not  to  be  disturbed.  Even 
supposing  the  act  does  apply  to  the  case  of  shipments  made 
in  foreign  countries  at  all,  it  can  only  apply  so  far  as  to 
require  the  declaration  of  value  to  be  made  in  the  current 
coin  of  the  country  where  the  shipment  is  made ;  for  how 
absurd  would  it  be  for  us  in  England  to  make  a  law  to 
compel  a  Spaniard,  who  might  have  occasion  to  ship  dollars 
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Eteh.  4  PUof,  at  Valparaiso,  to  dedare  on  the  back  of  Ida  bill  of  lading 
^^^'  ^  the  valne  of  those  dollars  in  English  currency.  Such  a 
law  would  manifestly  be  most  absurd.  The  object  of  the 
act  manifestly  was  to  impose  on  the  shipper  the  onus  of 
giving  notice  to  the  shipowner  of  the  nature  of  the  goods 
intrusted  to  him  to  carry^  and  that  is  perfectly  satisfied  by 
the  ralue  being  declared  in  hard  dollars,  or  whatever  else 
the  current  coin  may  be  of  the  place  where  the  shipment 
is  made.  But  I  have  great  doubts  as  to  the  extent  of  the 
operation  of  this  act.  The  present  action  is,  it  is  true, 
brought  on  an  English  biU  of  lading,  and  so  far  may  be 
distinguishable ;  but  suppose  the  case  of  a  contract  like 
this,  transitory  in  its  very  nature,  made  in  a  foreign  na- 
ture in  a  foreign  port,  between  two  parties  who  are  fo- 
reigners, how  absurd  would  it  be  for  us  to  make  laws 
regulating  the  mode  in  which  they  should  transmit  goods 
from  one  country  to  another  I  At  most,  the  statute  could 
only  apply  where  the  shipment  is  made  to  England,  and  in 
which  case  a  declaration  of  value  according  to  the  current 
coin  of  the  country  would  be  sufficient.  This  hile  must 
therefore  be  discharged. 

Aldebson,  B. — I  am  still  of  the  opinion  I  expressed  at 
Nisi  Prius  in  this  case,  that  the  second  issue  on  this  record 
ought  to  be  found  for  the  plaintiffs.  There  can  be  no 
doubt  that  the  declaration  of  the  value  of  the  goods  must 
be  made  at  the  place  of  shipment;  and  then  comes  the 
question,  whether  it  is  sufficient  for  the  shipper  to  make 
that  declaration  according  to  the  current  coin  of  that  place ; 
and  I  think  that  in  holding  the  affirmative  of  that  proposi- 
tion, we  shall  give  more  effect  to  the  provisions  of  this  act 
of  Parliament,  because  the  shipowner,  who  must  know  the 
value  of  the  current  coin  at  that  place,  is  thereby  enabled 
to  form  the  most  accurate  judgment  as  to  the  degree  of 
care  to  be  bestowed  on  the  goods  entrusted  to  him.  Sup- 
pose, instead  of  dollars,  the  articles  shipped  were  jewels  or 
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predoos  stones^  would  it  not  be  by  far  the  best  plan  to  Bseh.qfPieMf 


state  how  much  they  were  worth  in  the  coin  of  Valparaiso 
than  in  the  coin  of  England^  where  their  value  would  be  in 
a  great  degree  matter  of  speculation?  The  question,  in 
short,  is  thia;  does  tiie  act  require  the  value  of  the  goods 
to  be  stated  according  to  their  actual  value  at  the  place  of 
shipment,  or  according  to  a  speculative  value  which  they 
may  possess  on  their  arrival  in  another  country?  The 
latter  arrangement  would  be  a  very  bad  one. 

Gurnet,  B.,  concurred. 

BoLFE,  B. — ^I  am  of  the  same  opinion.  At  the  time  this 
rule  was  granted,  I  eutertained  some  doubt  on  the  point, 
owing  to  this  consideration,  that  supposing  a  man  at  Val- 
paraiso were  to  ship  10,000  sovereigns  at  that  port  for 
England,  would  it  not  be  sufficient  in  his  bill  of  lading  to 
say  that  the  shipment  consisted  of  10,000  sovereigns, 
without  adding  their  value  in  dollars?  But  I  think  that 
doubt  arose  from  a  misapprehension  as  to  the  words  used 
in  the  act,  which  does  not  say  that  you  must  state  the 
money  value  of  the  goods  shipped,  but  that  you  must  state 
their  ^  true  nature,  quality,  and  value,''  which  means,  not 
that  you  must  state  the  actual  true  quality  or  value  of  the 
articles  in  money,  which  in  many  cases  might  be  impossible, 
but  that  so  far  as  the  nature  of  the  thing  allows  you  to  do 
so,  you  will  give  the  value  of  the  goods  or  precious  stones 
as  nearly  as  you  can.  I  do  not,  however,  say  that  the 
description  might  not  be  good  either  way,  either  describing 
them  as  being  of  the  value  of  so  many  pounds  sterling,  or 
as  is  the  case  here,  1388  hard  doUars  only. 

Bule  discharged  (a). 

(a)  A  cross  rule  bad  been  ob-  ground  tbat  tbe  act  did  not  at  all 

tained,  if  necessary,  on  tbe  part  of  apply  to  tbe  shipments  made  in 

the  plaintifis,  for  leave  to   enter  places   not    governed   by    British 

judgment  non  obstante  veredicto,  law  :  but  tbat  point,  in  tbe  result, 

in  tbe  event  of   the  defendants'  it  became  unnecessary  to  discuss, 
rule  being  made  absolute,  on  tbe 


1842. 
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Exeh.of  Pletu, 
1842. 

June  3. 

In  a  town 
cause,  where 
issue  is  joined 
in  term,  the 
defendant  is  en- 
titled to  move 
for  judgment 
as  in  a  case  of 
nonsuit  in  the 
next  term  but 
one,  although 
no  notice  of 
trial  have  been 
given. 


Heelbs  v.  Kidd. 

In  this  case  Cooper  had  obtained  a  rale  nisi  for  judgment 
as  in  case  of  a  nonsnit.  It  was  a  town  cause.  Issue  was 
joined  on  the  31st  January^  1842  (the  last  day  of  Hilary 
Term)^  and  no  notice  of  trial  had  been  given. 

Hoggins  shewed  cause,  and  referred  to  Higgin$  v.  Sian^ 
ley  (a)  as  the  last  case  on  this  subject,  and  as  being  a 
direct  authority  that  thia  motion  was  made  too  soon.  He 
mentioned  also  the  cases  of  Duggan  v,  WUbraham  (i),  and 
Doe  d.  Balls  v.  Margrave  (c). 


Cooper,  contra,  urged  that  the  practice  on  this  point  had 
been  settled  by  this  Court,  after  conference  with  the  other 
Judges,  in  Crough  v.  White  (cQ,  which  was  recognised  and 
acted  upon  mPiersony,  Chessun  (e),  and  Thomas y,  Jones (f); 
and  that  the  true  rule  being  that  a  party  was  bound  to  take 
a  step  in  each  term,  this  motion  was  not  too  soon;  since, 
issue  having  been  joined  in  Hilary  Term,  the  plaintiff  had 
Easter  Term  in  which  to  enter  the  issue  and  give  notice  of 
trial. 

Cur.  adv.  vult. 


Lord  Abinoeb,  C.  B.,  now  said — ^In  consequence  of  the 
apparent  conflict  between  the  case  of  Biggins  v.  Stanley  and 
the  previous  decisions  which  were  cited  for  the  defendant, 
we  were  induced  to  consult  the  Judges  of  the  Court  of 
Common  Pleas  on  the  subject;  and  they  agree  with  us, 
either  that  the  facts  of  the  case  in  Higgins  v.  Stanley  were 
not  really  applicable  to  the  present,  or,  if  they  were,  that 


(a)  2  Man.  &  Gr.  336. 

(b)  1  Scott,  N.  R.  212  ;  1  Man. 
&  Gr.  240. 

(e)  1  Seott,  N.R.  213,  n.;  1  Man. 


&  Gr.  334. 

(<0  2M.  &W.  363. 
(e)  6  Dowl.  P.  C.  607. 
(/)7Dowl.P.C.  712. 
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it  was  wrongly  decided.    It  must  therefore  henceforth  be  is««*-  ^  Pleat, 

1842 
considered^  that  the  role  laid  down  by  the  Court  of  Queen's  - 

Bench  is  the  trae  one :  and  that  if .  in  a  town  cause,  issue       Hiblbs 

r. 

be  joined  in  a  term^  the  defendant  may  move  for  judgment         Kidd. 
as  in  case  of  a  nonsuit  in  the  next  term  but  one  after 
that. 

Aldebson,  B. — ^The  principle  is  clear^  that  a  plaintiff  is 
bound  to  take  a  step  in  the  cause  in  each  term ;  and  he 
should  try  the  cause  either  during  the  term  following  that 
in  which  issue  is  joined,  or  in  the  vacation  after  it :  if  he 
omits  to  do  so,  he  fails  to  proceed  to  trial  according  to  the 
course  and  practice  of  the  Court,  and  the  defendant  \b  en- 
titled under  the  statute  to  apply  for  judgment  as  in  case 
of  a  nonsuit.  If  the  rule  were  not  so,  there  would  be  a 
difference  between  country  and  town  causes;  for  in  the 
former,  one  assizes  only  is  required  to  pass  over  before  the 
motion  is  made,  where  issue  was  joined  in  the  term  next 
but  one  before  the  assizes. 

Bule  discharged  on  a  peremptory  undertaking. 


On  a  subsequent  day  in  the  term,  Alderwn,  B.,  stated 
that  it  had  been  discovered  that  the  case  of  Higgina  v. 
Stanley  was  erroneously  reported  (a) ;  and  he  handed  the 
following  rule  or  directions  to  the  officers  of  the  Court,  for 
their  guidance : — 

''  In  Town  Causes. 
"  Issue  joined  in,  or  in  the  vacation  before,  any  term,  a 
motion  for  judgment  as  in  case  of  a  nonsuit  may  be  made 
in  the  second  term  next  after.    Thus,  issue  joined  in,  or 

(a)  See  2  Man.  &  Gr.  956. 
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Btck.  of  Pleat,  in  vacation  before^  Hilary  Term^  motion  may  be  made  in 

vJ^JL^     Trinity  Term/' 

Heblbs  [This  rule  was  pronounced  by  the  Court  after  a  con- 

KiDD.        ference  with  the  Common  Pleas  respecting  the  case  of 

Higjfins  v.  Stanley ^  2  Man.  &  G.  336^  and  OTcrruling  that 

decision.] 

"  In  Country  Causes. 
''  Issue  joined  in^  or  in  vacation  before^  an  issuable  term^ 
''  Motion  after  lapse  of  two  assizes. 
"  Issue  joined  in,  or  in  vacation  before,  a  non-issuable 
term, 

''  Motion  after  a  lapse  of  one  assize.'' 


June  3.  YoRKE,  Assignee  of  Moody,  an  Insolvent  Debtor,  v. 

Brown. 


Ti 


The  asiignee  of  X  ROVER  for  hay,  alleging  a  possession  in  the  plaintiff 
debtor,  on  his  ^  assignee,  and  a  conversion,  after  the  insolvency.  Pleas, 
^tl^^^u  first,  not  guilty :  secondly,  that  the  plaintiff  was  not  law- 
ment,  haiveat-   foUy  possessed  as  such  assignee,  in  manner  and  form,  &c.  j 

ed  in  hini  aU 

the  estate  of       ou  which  issucs  Were  joined.    At  the  trial  before  Erskine, 

from'the^^te  of  '•»  ^^  ^^®  ^^^  Somersetshire  Assizes,  it  appeared  that  the 

orde  "^°*        hay  in  question  had  been  the  property  of  Moody,  the  in- 

And  in  tro-     solvcut,  who  made  a  pretended  sale  of  it  to  his  son,  through 

▼er  by  such  b8> 

signee,  for  a  whom  the  defendant  claimed  it,  and  carried  it  away  from 

part  o?the  in-  Moody's  premises  on  the  7th  September,  1841.    In  order 

before  Ws*r!*  to  provc  the  title  of  the  plaintiff  as  assignee  at  the  time 

pointment,  and  of  the  Conversion,  the  following  orders  of  the  Insolvent 

the  provisional  Debtors^  Court,  under  the  seal  of  that  Court,  were  put  in 

assignee,  a  pvidenrp  • 

copy  of  the  ad.    cviaencc  .— 

judication  of  the 

prisoner's  discharge,  certified  pursuant  to  the  stat.  1  &  2  Vict.  c.  110,  s.  105,«ihewing  the  dale 

of  the  vesting  order,  is  good  evidence  of  the  plaintiflTs  title. 

But  the  order  of  appointment  of  the  assignee  is  not  evidence  of  the  time  from  which  his  title 
accrues,  but  only  of  the  appointment  itselC 
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"  Pursuant  to  the  Act  for  the  Belief  of  Insolvent  Debtors  Bmh.  of  PUat^ 
in  England.  ^^^' 

''At  a  Court  held  by  Henry  Eevell  Reynolds^  Esq.,  Her 
Majesty's  Chief  Commissioner  for  the  Belief  of  Insolvent 
Debtors,  at  Wells,  in  the  County  of  Somerset,  on  the 
24th  day  of  November,  1 841, 

"  In  the  matter  of  William  Moody,  a  Prisoner  in  the  Gaol 
of  Ilchester,  in  the  said  County. 
'^  Upon  hearing  the  matters  of  the  schedule  of  the  said 
prisoner,  and  upon  examination  made  into  the  same,  and 
executing  a  warrant  of  attorney  in  pursuance  of  the  said 
act :  forasmuch  as  it  appears  to  the  said  commissioner  that 
the  said  prisoner  has  fraudulently,  with  intent  of  diminish- 
ing the  sum  to  be  divided  among  his  creditors,  concealed 
part  of  his  property,  it  is  adjudged  and  ordered,  that  the  said 
prisoner  shall  be  discharged  from  custody,  and  entitled  to 
the  benefit  of  the  said  act,  as  to  the  several  debts  and  sums 
of  money  due,  or  claimed  to  be  due,  on  the  24th  day  of 
August,  1841,  being  the  time  of  making  the  order  vesting 
the  estate  and  effects  of  the  said  prisoner,  pursuant  to  the 
statute  in  that  behalf,  from  the  said  prisoner  to  the  several 
persons  named  in  the  said  schedule  as  creditors,  or  claim- 
ing to  be  creditors,  for  the  same  respectively,  or  for  which 
such  persons  gave  credit  to  the  said  prisoner  before  the 
said  time  of  makiug  such  vesting  order,  and  which  were 
not  then  payable ;  and  as  to  the  claims  of  all  other  persons 
not  now  known  to  the  said  prisoner,  who  may  be  indorsees 
or  holders  of  any  negotiable  security  set  forth  in  the  said 
schedule  so  sworn  to  as  aforesaid,  so  soon  as  the  said  pri- 
soner shaU  have  been  in  custody,  at  the  suit  of  one  or  more 
of  the  persons  above  mentioned,  for  the  period  of  twelve 
calendar  months,  to  be  computed  from  the  said  time  of 
making  such  .vesting  order  as  aforesaid. 

(Signed)        "  H.  B.  Bbynolds, 
Chief  Commissioner." 
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E*eh.  of  Pkat,      On  wUch  was  indorsed  the  following  certificate : — 

<:^  "  26th  March,  1842. 

YoKKB  ft  J  ^^  hereby  certify  that  this  is  a  true  copy  of  the  order 

Broww.       Qf  adjudication  made  in  the  matter  of  William  Moody. 
''  Edwaed  Inopen,  Dep.  to  J.  Massey, 
Chief  Clerk  of  theCourt  for  Belief  of  Insolvent  Debtors, 
in  whose  custody  the  same  now  is" 

**  Pursuant  to  the  Act  of  Parliament. 
"  Court  for  Relief  of  Insolvent  Debtors,  29th  Nov.  1841. 
*'  In  the  matter  of  William  Moody,  late  of  Everurch,  in  the 
County  of  Somerset,  Farmer : — 
"  Whereas  by  order  of  the  Court,  bearing  date  the  24th 
day  of  August,  1841,  and  entered  of  record  in  this  Court, 
the  estate  and  effects  of  the  said  insolvent  debtor  were 
vested  in  Samuel  Sturgis,  gentleman,  provisional  assignee 
of  the  estates  and  effects  of  insolvent  debtors  in  England, 
pursuant  to  the  provisions  of  the  statute  in  that  behalf: 
It  is  ordered,  that  John  Yorke,  of  Thrapstone,  in  the 
county  of  Northampton,  esq.,  shall  be,  and  the  said  John 
Torke  is  hereby  appointed  assignee  of  the  estate  and  effects 
of  the  said  William  Moody,  for  the  purposes  of  the  statute. 
By  the  Court. 
''  Entered  of  record,  acceptance  being  signified. 
(Signed)        ^'  S.  Stuegis, 

Provisional  Assignee.'' 

This  latter  document  was  upon  parchment,  but  had  no 
certificate  indorsed.  It  was  objected  for  the  defendant, 
that  it  was  no  evidence  of  the  appointment  of  the  plaintiff 
as  assignee ;  but  that  even  if  it  were,  there  was  no  evidence 
to  shew  the  properly  to  have  belonged  to  him  at  the  time 
of  the  conversion,  for  that  the  recitals  in  these  two  orders 
were  not  evidence  of  the  date  of  the  vesting  order;  and  the 
conversion,  at  all  events,  had  not  taken  place  in  his  time, 
but  in  that  of  the  provisional  assignee.   The  learned  Judge 
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overruled  tbe  objections,  and  under  his  direction  a  verdict  EmA.  of  PUtu, 
was  found  for  the  plaintiff,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit. 

Bere,  in  Easter  Term,  obtained  a  rule  accordingly, 
against  which 

Erie  and  Buii  now  shewed  cause. — ^The  document  of 
the  date  of  29th  November,  which  was  produced  in  evi- 
dence, was  the  original  appointment  of  the  plaintiff  as  as- 
signee, under  the  seal  of  the  Court,  with  the  certificate  of 
the  provisional  assignee  annexed,  pursuant  to  the  1  &  2. 
Vict,  c  110,  s.  46,  and  was  sufficient,  and  indeed  the  best; 
evidence  of  his  appointment.  The  46th  section  makes  copies 
of  such  appointments  upon  parchment,  and  indorsed  with, 
the  certificate  of  the  provisional  assignee,  and  purporting  to 
be  sealed  with  the  seal  of  the  Court,  evidence  of  the  appoint- 
ment; but  it  does  not  preclude  the  proof  of  the  fact  hj. 
the  production  of  the  original  instrument.  The  only  objec- 
tion that  could  be  made  was  that  it  did  not  come  within 
the  105th  section,  which  directs  that  the  officer  of  the 
Insolvent  Debtors'  Court  shall,  on  the  request  of  a  prisoner 
or  a  creditor,  provide  him  with  copies  of  the  petition,  vest- 
ing order,  schedule,  ordesr  of  adjudication,  or  any  other 
order  or  proceeding ;  and  enacts  that  a  copy  thereof,  pur- 
porting to  be  signed  by  the  officer  or  his  deputy,  certifying 
the  same  to  be  a  true  copy,  and  purporting  to  be  sealed 
with  the  seal  of  the  Court,  shall  be  admitted  as  sufficient 
evidence  of  the  same,  without  any  other  proof.  But  the 
46th  section  refers  to  quite  different  copies,  and  differently 
certified,  from  those  mentioned  in  s.  106.  This  document, 
therefore,  was  admissible  as  evidence  of  the  plaintiff's  ap- 
pointment ;  and  it  was  evidence  also,  although  not  conclu- 
sive, of  the  time  from  which  the  appointment  took  effect* 
The  46th  section  empowers  the  Court,  at  any  time  after 
the  making  of  the  vesting  order,  to  appoint  a  proper  person 

VOL.  X.  o  M.W. 
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Sxek,  ff  Pkatf  or  penoBia  to  be  andgnee  or  assignees  of  the  estate  and 
-    ^ecta  of  tbe  prisoner  for  the  purposes  of  the  aet,  and 
YomsB        enacts,  that  when  such  assignee  or  assignees  shall  have  sig- 
Beowm.       nified  to  the  Court  his  or  their  acceptance  of  the  appoint- 
ment, the  estate,  effects,  rights,  and  powers  of  such  prisoner, 
vested  in  tuck  provirional  assignee  as  aforesaid,  AxXL  imme- 
diately, by  virtue  of  such  appointment,  and  without  any 
conveyance  or  assignment,  vest  in  the  said  assignee  or  as- 
sqpees,  in  trust  for  the  benefit  of  the  creditors.    By  that 
section,  therefore,  the  provisional  assignee  is  superseded, 
and  the  creditor's  assignee  acquires  all  the  rights  of  the 
former  in  the  estate,  fix>m  the  period  firom  which  he  had 
them;  that  is,  ftouk  the  date  of  the  vesting  order^    Un- 
der the  old  law,  when  an  actual  assignment  was  neces- 
sary, the  creditor's  assignee,  by  virtue  of  the  assignment 
to  him,  stood  by  relation  in  the  place  of  the  provisional  as- 
signee, and  no  action  was  afterwards  brought  in  the  name* 
of  the  latter :  Bepper  t.  Marshall  (a) ;   WUUs  v.  EUiott  {h) : 
and  the  late  act  merely  substituted  the  vesting  order  for 
the  original  assignment,  and  the  appointment  for  the  ulti* 
mate- assignment.    Thet  being  so,  the  a^^pointment  is  evi«^ 
deuce  of  title,  not  BM9efyfiK>m  the  time  when  it  bears  date, 
but  of  all  the  titte  which  under  the  statute  it  operates' ta 
oottvey.     [Lord  AUnget^  C.  B. — There  is  no  provision  to" 
mahe  the  appointment  evidence  of  the  time  firom  which  the* 
title  aeenies^    Mderscn^  R — ^The  act  makes  this  evidence 
ef  the  appointment,  bttt  it  does  no  move;  yon  must  still 
prove  the  crther  foet,  when  the  provisional  assignee  whs  ap- 
pointed-, by  the  same  process,  namely,  by  a  certified  copy 
of  the  vesting  order.    It  is  no  essential  part  of  the  i^point- 
ment  of  the  creditei^s  assignee,  that  he  should  take  from 
the  date  of  the  vesting  order.  Whatever  was  before  vested 
in  the  provisional  assignee,  he  takes  by  this  document ;  but 
what  rights  were  in  the  provisional  assignee  is  to  be  proved 

(a)  ^Bing.  972 ;  9  Moore,  710.    {h)  4.Bing.  332;  1  Moo.  &  P.  19. 
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by  the  yesting  order.]    The  schedule  has  idway^  been  read  Sxck,  ofPien, 
as  evidence  of  the  dates  reeited  upon  it.    At  all  events^  the     ^  ^^'  ^ 
proof  of  the  order  of  adjudication,  which  recites  the  dates        Yorkk 
of  all  the  previous  proceedings^  was  sufficient  evidence  of       Beowk. 
title  before  the  conversion.     [Aldersan,  B. — ^The  time  of 
filing  the  petition  is  an  essential  part  of  the  adjudioation 
as  to  the  £scharge  of  the  prisoner;  that  docunient,  there- 
fore, is  evidence  of  that  date.]     Yes;'  it  is  evidence  of  all 
which  by  the  statute  ought  to  be  stated  therein :  and  it 
appears  from  it  that  the  title  of  the  provisional  assignee, 
and  therefore  of  the  plaintiff,  accrued  on  the  20th  oi 
August.     [Lord  Abinger,  C.  B. — The  difficulty  appears  to 
be  removed  by  the  {Hroof  of  the  adjudication.] 

Bere,  contra. — ^It  is  submitted  that  the  true  interpreta* 
tion  of  the  statute  is,  that  the  estate  vests  in  the  croditor'a 
assignee  only  from  the  date  of  his  appointment.  By  the 
7  Geo.  4,  c.  57,  s.  19,  the  estate  was,  by  express  words, 
vested  in  the  assignee  by  relation  to  the  original  assign- 
ment. The  words  of  that  clause  are — ''and  after  such  con- 
veyance  and  assignment  by  such  provisional  assignee,  all  the 
estate  and  effects  of  such  prisoner  shall  be  to  all  intents 
and  purposes  as  effectually  and  legally  vested  by  relation 
in  such  assignee  or  assignees,  as  if  the  said  conveyance 
and  assignment  had  been  made  by  such  prisoner  to  him  <^ 
them."  The  words  of  the  present  act  are  quite  different : 
the  45th  section  merely  says,  that  when  the  assignee  shaH 
have  signified  to  the  Court  his  acceptance  of  the  appoint- 
ment, the  estate,  &c.  vested  in  such  pravisianal  assignee  as 
etfcresaidf  shall  immediately  vest  iiL  the  assignee  for  the 
benefit  of  the  creditors.  Those  words  are  satisfied  by  giv- 
ing him  the  same  estate  as  the  provisional  assignee  had, 
but  from  the  date  of  his  appointment  only.  [Alderson,  B. 
— The  provisional  assignee  Mas  all  the  estate  of  the  pri- 
soner vested  in  him,  and  all  that  he  has  vests  in  the  new 
assignee ;  therefore,  it  is  the  estate  of  the  prisoner  which 
i»  transferred  to  the  new  assignee.     Then  was  not  this 

o  2 
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Exeh,  of  Pleat,  part  of  the  estate  of  the  prisoner  on  the  24th  of  August  ?] 
Then  it  should  have  been  laid  as  a  conversion  in  the  time 
of  the  provisional  assignee^  like  the  case  of  a  conversion  in 
Browm.  the  lifetime  of  a  testator  or  bankrupt,  in  an  action  by  the 
e&ecutor  or  assignee.  The  plaintiff  does  not  take  in  his 
own  character,  except  from  the  time  of  his  appointment. 

Secondly,  the  copy  of  the  adjudication  is  no  proof  of  the 
title  of  the  assignee:  for  that  purpose  it  should  be  certified 
by  the  officer  to  be  a  copy,  under  s.  105.  Neither  is  it 
evidence  byway  of  recital,  of  the  date  of  the  vesting  order. 
[Alderson,  B. — It  is  an  adjudication  of  the  prisoner's  dis- 
charge on  a  given  day,  which  is  a  certain  period  of  time 
from  the  date  of  the  vesting  order.]  It  is  not  an  adjudica- 
tion that  such  was  the  day  on  which  the  vesting  order  was 
made;  that  appears  merely  by  way  of  recital.  [Lord  Abwn 
ger,  C.  B* — The  very  thing  the  Court  is  to  do  is  to  adjudge 
the  prisoner  to  be  discharged  from  all  the  debts  due  at  the 
time  of  making  the  vesting  order;  therefore  that  date  is 
an  essential  part  of  the  adjudication.] 

Lord  Abinoer,  C.  B. — ^There  was  proof  of  a  conversion 
after  the  24th  of  August,  from  which  period  all  the  estate 
of  the  insolvent  became  vested  in  the  plaintiff.  After  the 
assignee  is  appointed,  all  the  rights  of  the  prisoner  vest  in 
him  from  the  date  of  the  vesting  order.  Then,  as  to  the 
evidence  to  shew  this  to  have  been  the  date  of  the  vesting 
order,  that  appears  from  the  adjudication,  which  must  state 
it,  because  the  Court  is  to  adjudge  the  prisoner  to  be  dis- 
charged from  all  the  debts  that  were  due  from  him  at  the 
time  of  making  the  vesting  order.  The  date,  therefore, 
of  that  order  is  an  essential  part  of  the  adjudication,  and 
consequently  the  adjudication  is  good  proof  of  it.  I  agree 
that  the  copy  of  the  appointment  is  merely  evidence  of  the 
appointment,  but  no  evidence  of  the  vesting  order. 

Alderson,  B. — As  soon  as  you  shew  the  adjudication, 
and  by  it  the  date  of  the  vesting  order,  the  admission  on 
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the  record  that  the  phdntiff  is  assignee  decides  the  matter)  Sseh.  qfPieoi, 

because  the  assignee  takes  all  the  rights  of  the  insolvent     ^    ^^^'  ^ 

from  the  date  of  the  vesting  order.  Yobke 

p. 

Gurnet^  B.^  and  Bolfe^  B.^  concorred. 

Bnle  discharged. 


Daintbee  V,  Hutchinson. 

A  /mm  2. 

SSUMPSIT.    The  first  count  of  the  declaration  stated,  A  coursing 
that  the  plaintiff  being  the  owner  of  a  certain  greyhound,  ^J'iithin 
and  the  defendant  of  a  certain  other  greyhould,  thereupon  *J*  meaning  of 
theretofore,  to  wit,  on  the  28th  of  November,  1840,  it  was  c  14, «.  3,  and 
agreed  between  the  plaintiff  and  the  defendant,  that  a  to  nm^hV 
match  should  be  made  between  the  said  two  greyhounds,  ^'^'£12"°'* 
and  that  the  said  greyhounds  should  run  three  several  to  forfeit  the 

same  amount  in 

courses,  the  one  greyhound  against  the  other  greyhound,  defkuit  of  run- 
in  one  day;  and  that  whichever  of  the  said  greyhounds  uj^iigrw'"'" 
should  prove  the  best  in  the  said  three  courses  should  be  ^*°*^  fojf  the 
the  winner,  and  that  the  owner  thereof  should  receive  &om  penalty  for  not 
the  owner  of  the  other  greyhound  the  sum  of  dSlOO;   and  match  cannot 

be  sustained. 
The  objection, 
that  the  match  was  illegal  under  the  16  Car.  2,  c.  7,  s.  2,  cannot  be  taken  unless  pleaded 
specially,  although  the  objection  appears  on  the  plaintiff's  pleadings  or  case. 

The  plaintiff  and  defendant  made  an  agreement  in  writing  to  run  a  match  with  greyhounds 
*'  on  the  Wednesday  during  the  Newmarket  February  meeting,  1841."  It  appeared  that  the 
Newmarket  meetings  were  meetings  of  a  coursing  club ;  that  the  power  of  appointing  and  ad- 
journing meetings  was  vested  in  the  stewards,  who  were  governed  by  printed  rules;  and  that 
the  practice  of  the  club  was  to  hold  the  February  meeting  on  the  first  Tuesday  in  that  month, 
weather  permitting  ;  but  if  the  weather  prevented  its  being  then  held,  to  adjourn  it  to  a  future 
day,  weather  pennitting,  At  the  time  when  the  contract  was  made,  the  day  appointed  for  the 
February  meeting  was  Tuesday,  the  2nd  February,  1841.  On  Wednesday,  the  3rd,  the  plain- 
tiff and  defendant  were  there,  but  frost  prevented  the  meeting  from  being  then  held,  and  it  was 
adjourned  to  Tuesday  the  9th,  and  again,  from  the  same  cause,  to  Tuesday  the  16th,  when  it 
was  held.  On  Wednesday,  the  17th,  the  plaintiff  was  ready  with  his  dog  to  run  the  match,  but 
the  defendant  made  default. 

Held,  first,  that  the  true  construction  ofthe  contract  was,  that  the  match  should  be  run  on  the 
Wednesday  during  the  February  meeting,  whenever  it  should  be  actually  held,  and  therefore 
that  the  plaintiff  performed  his  part  ofthe  contract  by  being  ready  to  run  on  Wednesday  the  17th.  - 

Secondly,  that  the  plaintiff  was  not  bound  to  produce  the  printed  rules,  but  it  was  enough  for 
him  to  shew  that  the  February  meeting  was  then  actually  held. 

Held,  also,  that  evidence  was  admissible  to  shew  the  meaning  of  the  words  *'  P.  P."  sub- 
joined to  the  agreement. 
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B*ek.  rf  Pkaf,  ji  w^a  fturtiier  agreed^  that  each  of  the  said  parties  should 
^  *^'  .  pame  a  judge  to  decide  upon  the  said  courses^  and  that 
D41NTKBB     the  said  judges  should  appoint  a  refe^ree,  aad  that  the  said 

HvTCBiMtoir.  match  between  the  said  greyhounds  should  be  run  on  the 
Wednesday  during  the  Newmarket  February  meeting, 
1841 ;  and  that  the  said  sum  of  dSlOO  should  be  forfeited 
by  the  party  making  default  in  causing  his  greyhound  to 
run  the  said  match  or  courses,  which  said  sum  so  forfeited 
should  be  paid  by  the  party  forfeiting  the  same  to  the 
other  of  the  said  parties  who  slxould  be  ready  to  run  his 
said  greyhound.  The  declaration  then,  after  alleging  mu- 
tual promises,  averred,  that  the  Wednesday  during  the 
Newmarket  February  meeting,  1841,  was  a  certain  day,  to 
wit,  the  8rd  day  of  February,  in  the  year  1841,  which 
period  had  elapsed  before  the  commencement  of  this  suit ; 
and  that  the  said  greyhound  of  the  plaintiff  was  then 
ready  to  run  the  said  match  or  courses,  and  for  that  pur- 
pose was  then  put  in  the  dog-slips,  and  that  the  defendant 
was  then  called  upon  to  produce  his  said  greyhound  to  run 
the  said  match ;  and  that  the  plaintiff  ^as  then  ready  to 
have  named  his  judge  of  the  said  match  or  courses,  if  the 
defendant  would  have  produced  his  said  greyhound  ready 
to  run  the  said  nuitch :  yet  that  the  defendant  did  not  nor 
would  then  cause  his  greyhound  to  run  the  said  courses 
or  match,  but  therein  failed  and  made  default,  and  thereby 
forfeited  and  Became  liable  to  pay  to  the  plaintiff  the  said 
sum  of  dSlOOj  but  that  the  defendant  had  not  paid  the 
said  sum,  but  refused  to  do  so.  There  was  also  a  count  on 
an  account  stated. 

Pleas,  first,  non assumpsit;  secondly, to  the  first  count, 
that  the  plaintiff's  greyhound  was  not  ready  to  run  the 
said  match,  in  manner  and  form,  kc.;  thirdly,  to  the  same 
count,  that  the  agreement  in  the  declaration  mentioned 
was  rescinded  by  mutual  consent  before  breach  thereof; 
and  fourthly,  to  the  same  count,  that  the  plaintiff,  before 
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breadi,  exonerated  the  defiaodant  firom  Us  said  promiae; 
on  which  pleas  issues  were  taken  and  joined. 

The  canse  was  first  tried  before  AUenon,  B.,  at  the  Sum*     Daimtub 
mer  Assises  for  Cambridgeshire,  1841,  when  the  fi)Uowing    Horcanmnr. 
agreement,  dated  28th  Noranber,  1840,  was  put  in  in 
support  of  the  plaintiff's  case : — 

"  Mr.  Hutchinson,  of  Norwood,  Nottinghamshire,  chal- 
lenges Captain  Daintree  to  run  a  greyhound  against  one 
of  his  for  £100,  the  best  of  three  courses  in  one  day,  and 
the  two  following  dogs  being  named:  Mr.  Hutchinson 
names  red-and-white  dog  Grasper;  Captain  Daintree  names 
fawn-and-white  dog  King  Cob;  each  party  to  name  a 
judge ;  those  judges  appointing  a  referee :  the  said  match 
to  be  run  on  the  Wednesday  during  the  Newmarket  Feb- 
ruary meeting,  1 841 .    P.  P. 

"  J.  Hutchinson, 
"  Witnesses  to  the  signing,  "  J,  C.  Daintree." 

H.  B.  Caldwell, 

Richard  Bagge." 

It  appeared  in  eyidence  that  the  plaintiff  was  a  member 
of  the  Newmarket  Club,  but  the  drfendant  was  not. 
At  the  time  the  agreement  was  made,  the  Newmarket 
Februaiy  meeting  stood  appointed  for  Tuesday  the  2nd 
February,  weather  permitting ;  and  it  was  shewn  to  be  the 
practice  of  the  Newmarket  Club  to  fix  at  their  November 
meeting  the  time  for  the  next  February  meeting,  which 
was  usually  the  first  or  second  Tuesday  in  that  month, 
toeather  permitting;  and  if  at  the  meeting  the  ground 
proved  to  be  unfit  for  coursing,  their  practice  was  to  ad- 
journ to  a  given  day,  or  the  first  open  day. 

On  Tuesday,  the  2nd  February,  1841,  the  plaintiff  and 
defendant  both  attended  at  Newmarket;  but  there  being 
at  that  time  a  hard  frost,  it  was  impossible  to  run  the 
match,  and  the  club  adjourned  to  Tuesday  the  9th, 
weather  permitting.  Hie  frost,  however,  continued  beyond 
that  di7,  and  the  meeting  was  vdtimately  held  on  Tuesday, 
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JbreA.  ^PiMty  the  16tli.  On  Wednesday^  the  17th,  the  plaintiff  came  with 
^  '  ^  his  dog  ready  to  run  the  match,  but  the  defendant  did  not 
Daintkbb  appear.  Evidence  was  tendered  to  shew  that  the  letters 
HuTCBiNtoir.  P.  P.  signified  that  the  parties  were  bound  either  to  run 
the  match  or  forfeit  the  stakes.  This  evidence  was  ob- 
jected to,  but  was  received  by  the  learned  Judge.  In  sum- 
ming up  the  case  to  the  jmy,  his  lordship  directed  them, 
that  inasmuch  as  at  the  time  the  agreement  was  made 
Wednesday  the  8rd  February  was  the  day  fixed  upon  for 
running  the  match,  and  the  plaintiff  was  not  shewn  to  have 
been  ready  with  his  dog  to  run  the  match  on  that  day, 
and  the  defendant  was  not  shewn  to  have  consented  to  run 
the  match  on  any  other  day,  the  second  issue  ought  to  be 
found  for  the  defendant.  The  jury  accordingly  found  that 
issue  for  the  defendant,  and  for  the  plaintiff  on  the  other 
three  issues. 

In  Michaelmas  Term  last,  KeUy  obtained  a  xule  for  a 
new  trial,  on  the  ground  of  misdirection,  and  that  the  evi- 
dence objected  to  had  been  improperly  received.  At  the 
sittings  in  banc  after  that  term  (Dec.  I), 

.  Gunning  (with  whom  was  Biggs  Andrews)  shewed  cause. 
— The  ruling  of  the  learned  Judge  was  correct.  This  being 
a  written  contract  made  between  these  two  parties,  could 
not  be  altered  by  third  parties  (as  the  Newmarket  Club 
must  be  taken  to  be),  without  any  notice  to  or  consent  by 
the  defendant.  At  least  it  should  have  been  shewn  that  the 
defendant,  who  was  not  a  member  of  the  club,  was  aware  of 
the  nature  of  its  rules.  This  was  an  agreement  for  a  match  to 
be  run  on  a  certain  day,  Wednesday  the  8rd  February,  and 
the  day  could  not  be  varied  without  the  defendant's  con- 
sent. [Aldersan,  B. — It  is  a  question  of  construction,  not 
of  alteration ;  namely,  whether  the  expression  in  the  agree- 
ment, "  the  Wednesday  during  the  Newmarket  February 
meeting,''  means  the  Wednesday  of  the  week  in  which  the 
meeting  was  then  intended  to  be  held,  or  the  Wednesday 
during  the  February  meeting,  whenever  that  might. take 
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place:  if  the  latter^  that  would  be  Wednesday  the  17th^  Eafeh,qfPifM, 
because  there  was  no  Wednesday  during  the  meeting  which     *^  ^      ^ 
began  on  Tuesday  the  2nd,  and  which  was  adjourned  on     Daimtrbb 
that  day.]     The  meaning  could  hardly  be,  that  the  de-    Hutchinson. 
fendant  should  be  subjected  to  the  inconvenience  of  bring- 
ing his  dog  from  a  distant  place  at  every  adjournment  of 
the  meeting  which  the  club  might  choose  to  make. 

Secondly,  the  evidence  in  explanation  of  the  letters  P.P. 
ought  not  to  have  been  admitted.  lAIdersan,  B.— Stand- 
ing by  themselves,  those  letters  are  insensible;  but  the 
evidence  confers  a  real  meaning  upon  them,  by  shewing 
what  the  parties  intended  by  them,  and  that  they  were  in- 
serted with  the  view  of  expressing  a  given  thing.  Parke  j 
B. — ^There  can  be  no  doubt  the  evidence  was  receivable. 
It  is  like  the  case  of  a  word  written  in  a  foreign  language.] 
There  is  this  difference,  that  a  word  in  a  foreign  language^ 
has  a  meaning  to  parties  who  understand  the  language, 
when  these  letters  do  not  constitute  any  word,  and  are 
altogether  insensible.  \P(trke,  B. — ^You  might  say  the 
same  of  the  letters  I.O.U.] 

Bytes  (with  whom  was  Kelly)  ^  contra,  was  stopped  by  the 
Court. 

Parks,  B. — I  am  of  opinion  that  this  rule  must  be  made 
absolute.  The  question  turns  entirely  on  the  meaning  of 
the  terms  employed  in  this  contract,  whereby  the  parties 
agreed  that  a  match  should  be  run  between  their  dogs 
''on  the  Wednesday  during  the  Newmarket  February 
meeting,  1841.'^  Now  it  turns  out  that  the  Newmarket 
February  meeting  is  in  the  nature  of  a  moveable  feast ;  not 
fixed  definitively  for  a  particular  day,  but  dependent  in 
some  degree  on  circumstances.  Here  it  was,  in  the  first 
instance,  fixed  for  the  2nd  February ;  not  positively,  but 
weather  permitting.  The  weather  not  permitting,  the  meet- 
ing did  not  then  take  place;  and  the  usage  appears  to  be. 
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Mjfeh.qf  pUm,  in  Buch  case,  for  the  Newiaarket  Clob  to  meet  and  adjonm 
^  •  ^     it  to  some  future  day,  with  an  understanding  that  the  ad*- 

DAiMTftEB  joumment  is  in  like  manner  to  be — '^  weather  permitting/'' 
HvTCBiiiMMr.  In  short,  the  evidence  goes  to  shew,  that  the  day  on  which 
the  Newmarket  February  meeting  is  to  be  held  is  altoge- 
ih^  uncertain.  Now  it  seems  to  me  that  the  meaning  of 
this  contract  is,  that  the  parties  have  bargained  that  dieir 
dogs  shall  run  on  the  Wednesday  during  that  intended 
meeting ;  there  is  nothing  in  the  contract  indicating  the 
precise  day  on  which  the  match  is  to  take  place,  but  it  is 
to  be  on  the  Wednesday  during  the  February  meeting, 
whatever  Wednesday  that  may  be.  Mr.  Gunninff  contends 
that  the  intention  of  the  parties  was,  that  the  race  should 
be  run  on  the  Wednesday  in  the  week  of  the  meeting  as 
then  fixed;  but  if  that  was  their  intention,  the  contract 
should  have  been  differently  worded,  so  as  to  spedfy  Wed- 
nesday the  8rd  of  February  then  next  ensuing;  instead  of 
which,  they  agree  that  the  match  should  be  run  on  the 
Wednesday  during  the  Newmarket  meeting;  that  is,  as  it 
may  happen  to  be  held.  The  attending  on  several  occa- 
sions might  no  doubt  be  inconvenient  to  the  defendant, 
but  he  should  have  provided  against  that  by  his  contract ;  as 
it  stands,  both  were  bound  to  be  ready  with  their  dogs  on 
the  Wednesday  during  the  February  meeting,  whenever  it 
might  be  really  held.  For  these  reasons,  I  think  that  the 
learned  Judge  was  mistaken,  and  that  the  rule  must  be 
absolute  for  a  new  trial. 

Aluerson,  B. — I  am  of  the  same  opinion,  and  am  now 
satisfied  that  I  took  a  wrong  view  of  this  contract  at  the 
trial,  in  construing  it  to  mean  the  Wednesday  in  the  week 
of  the  Newmarket  February  meeting,  as  then  settled :  if 
that  had  been  the  correct  view  of  it,  I  should  have  been 
right,  because  as  that  meeting  began  on  Tuesday  the  3nd 
of  February,  the  Wednesday  for  which  the  match  was 
fixed  would  be  a  definite  Wednesday,  limited  and  ascer- 
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tained  hj  ihe  terms  of  the  contract.    But  the  expresrion  Exth,^pi9a9^ 
really  uaed  i«,  "  the  Weduesday  dwring  the  Newmarket     ^  1842^ 
Febroaiy  meetmg;''  wd  that  must  i«ean^  that  as  the     Daihtrm 
meetiiig  commences  on  a  Tuesday^  the  match  shall  come   hutcbiniox. 
iM  <m  the  Wednesday  during  the  meeting  in  Februaiy  at 
which  tiie  persons  who  frequent  that  meeting  course  their 
dogs ;  and  the  {Hractice  appears  to  be  for  these  persons  to 
meet  on  the  Tuesday*  and  if  Wednesday  be  not  an  open 
day^  to  adjourn  to  the  first  open  Wednesday.  I  was  wrongs 
therefore,  in  the  construction  I  put  upon  the  contract  at 
fhe  trial. 

OiJKV£T,  B. — Both  parties  must  have  very  wdl  under-^ 
stood,  although  both  were  not  members  of  the  dub,  that 
coursing  matches  must  depend  upon  the  weather* 

BouE,  B.,  concurred. 

Rule  absolute. 


The  cause  was  tried  again  at  the  last  Cambridgeshire 
Aaaiz^,  bitfcMre  Tiiufo/,  C.  J.  The  same  evidence  was 
again  given,  but  it  appeared  also  that  the  Newmarket 
meetings  were  held  under  certain  printed  rules,  and  it  was 
objected  for  the  defendant  that  they  ought  to  have  been 
produced,  and  that  in  the  absence  of  them  there  was  no 
legitimate  evidence  whereby  to  construe  the  contract  to 
apply  to  the  adjourned  meeting.  The  learned  judge  over- 
ruled this  objection,  and  the  plaintiff  had  a  verdict^  da- 
mages £100,  leave  being  reserved  to  the  defendant  tp  move 
to  enter  a  nonsuit. — ^In  Easter  Term  (April  16), 

Biggs  Andrews  moved  accordingly. — ^Tfae  plaintiff  ought 
to  have  produced  the  rule  which  authorized  the  adjourn- 
ment of  the  meeting.  Without  it  there  was  nothing  to 
shew  that  the  plaintiff  was  ready  to  run  the  match  on  the 
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Etch,  of  Pleas,  day  alleged  in  the  declaration,  viz.,  the  Wednesday  during 
.  ^^^'  .  the  February  meeting.  [Parke,  B. — Suppose  the  meeting 
Daixtrbb  were  actually  fixed  on  a  day  contrary  to  the  mlesj  is  not 
HuTCHiKsoN^  that  the  time  at  which  the  match  is  to  be  run  ?]  There  is 
nothing  to  bind  the  defendant,  who  is  a  stranger  to  the 
club  and  its  rules,  to  attend  at  any  time  but  when  the 
meeting  was  regularly  held.  The  stewards  of  the  club 
could  only  act  under  the  written  authority  delegated  to 
them  by  the  rule,  which  therefore  ought  to  have  been  pro- 
duced and  shewn  to  have  been  complied  with.  [Parke,  B. 
— ^The  agreement  is  that  the  match  shall  be  run  during 
the  Newmarket  meeting,  and  it  was  sufficient  for  the 
plaintiff  to  shew  that  he  was  ready  at  the  time  when  the 
meeting  was  actually  held.  Even  if  the  rules  were  violated, 
but  by  common  consent  the  meeting  was  postponed  to 
another  week,  that  would  be  the  time  at  which  race  was  to 
be  run.] 

Secondly,  this  was  a  "  dog-match,'^  and  therefore  illegal 
within  the  express  terms  of  the  16  Car.  2,  c.  7,  s.  2.  The 
question  is,  whether  that  illegality  can  be  taken  advantage 
of  under  the  general  issue.  Here  the  illegality  appears  on 
the  plaintiff's  own  case.  [Parke,  B. — Femrick  v.  Lay- 
cock  (a)  is  an  authority  that  the  illegality  must  neverthe- 
less be  pleaded.] 

Thirdly,  the  declaration  is  bad  in  arrest  of  judgment, 
inasmuch  as  this  was  an  illegal  game  within  the  stat.  9 
Anne,  c.  14,  and  therefore  any  contract  arising  out  of  it 
was  void  in  law.  He  cited  Lynatt  v.  Longbotham  {b),  Jef- 
freys V.  Walter  (c),  Whaley  v.  Pajot  (d).  Young  v.  Moore  (e). 
Brown  v.  Berkeley  (/). — On  this  point  a  rule  was  granted, 
against  which 

Byles  now  shewed  cause. — This  is  a  valid  contract  at 

(a)  1  G.  &  D.  27.  {d)  2  Bos.  &  P.  51. 

(h)  2  Wils.  36.  {e)  2  WiU.  67. 

(c)  1  WiU.  220.  (/•)  Cowp.  281. 
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common  law,  as  it  is  neither  immoral  nor  contrary  to  pnb-  Bxek.  vf  Pietu, 
Kc  policy;  and  the  question  is,  whether  there  is  any  provi-  ,  ♦  *  ^ 
sions  in  the  statutes  16  Car.  2,  c.  7,  or  9  Anne,  c.  14,  to  pAiNxmB. 
invalidate  it ;  and  it  is  incumbent  on  the  defendant  to  shew  Hutchivson. 
that  there  is.  The  stat.  16Car.  2,c.  7,  was  not  levelled  against 
gaming  generally,  but  only  against  deceiijul  and  excessive 
gaming.  The  title  is,  ''An  Act  against  deceitful,  disor- 
derly, and  excessive  Gaming.''  And  the  second  section 
enacts,  "  that  if  any  person  or  persons  do  or  shall  by 
any  fraud,  shift,  cousenage,  circumvention,  deceit,  or 
unlawful  device  or  ill  practice  whatsoever,  in  playing  at  or 
with  cards,  dice,  tables,  &c.,  or  by  cock-fighting,  horse- 
races, dog-matches,  foot-races,  or  other  pastimes,  game  or 
games  whatsoever,  or  in  or  by  bearing  a  share  or  part  in 
the  stakes,  wagers,  or  adventures,  or  in  or  by  betting  on 
the  sides  or  hands  of  such  as  do  or  shall  play,  act,  ride,  or 
run  as  aforesaid,  win,  obtain,  or  acquire  to  him  or  them- 
selves, or  to  any  other  or  others,  any  sum  or  sums  of 
money,  or  other  valuable  thing  or  things  whatsoever,  that 
then  every  person  and  persons  so  offending  as  aforesaid 
shall  ipso  facto  forfeit  and  lose  treble  the  sum  or  value  of 
money  or  other  thing  so  won,  gained,  obtained,  or  ac- 
quired.'' The  word  ''dog-matches"  in  that  section  does 
not  mean  "dog-races:"  coursing  was  not  a  diversion 
then  known,  as  it  is  not  alluded  to  in  Strutt's  Pastimes, 
but  is  of  more  recent  introduction.  Those  "  dog-matches" 
were  fights  between  dogs,  and  with  bulls  and  bears,  which 
were  then  common.  This  clause,  at  all  events,  relates  to 
deceitful  gaming  only,  as  appears  also  from  the  marginal 
note  at  the  side  of  it.  Here  there  is  no  imputation  of  any 
"fraud,  shift,  cousenage,  circumvention,  deceit,  or  unlaw- 
ful device  or  iU  practice."  There  are  none  of  those  words 
which  do  not  ex  vi  termini  import  fraud  or  deceit.  It  ap- 
plies also  to  cases  where  the  sum  of  money  or  other  thing 
is  actually  won,  gained,  obtained,  or  acquired. 

Then  the  8rd  section  was  intended  to  prevent  excessive 
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Exeh.  qfPletu,  gaming.    It  says  "  that  if  any  person  oi*  persons  shall  at 

^"^  -     any  time  or  times  play  at  any  of  the  said  games,  or  any  other 

Daintrxb     pastime,  game  or  games  whatsoever  (other  than  with  and 

HvTCHiMioir.  for  ready  money),  or  shall  bet  on  the  sides  or  hands  of  such 
as  do  or  shall  play  thereat,  and  shall  lose  any  sum  or  sums 
of  money  or  other  thing  or  things  so  played  for,  exceeding 
the  snm  of  £100  at  any  one  time  or  meeting,  upon  ticket 
or  credit,  or  otherwise,  and  shall  not  pay  down  the  same 
at  the  time  when  he  or  they  shall  so  lose  the  same,  the 
party  and  parties  who  loseth  or  shall  lose  th6  said  monies, 
or  other  thing  or  things,  so  played  or  to  be  played  for, 
aboTC  the  said  sum  of  dSlOO,  shaU  not  in  that  case  be  botrnd 
or  compelled  or  compellable  to  pay  or  make  good  the  same, 
but  the  contract  and  contracts  for  the  same,  and  all  taki  sin- 
gular judgments,  statutes,  recognizances,  mortgages,  convey* 
ances,  assurances,  bonds,  bills,  specialties,  promises,  oove* 
nants,  agreements,  and  other  acts,  deeds,  and  secmiti^ 
whatsoeyer,  which  shall  be  obtained,  made,  given,  acknow*- 
ledged,  or  entered  into  for  security  or  satisfaction  of  or  for 
the  same,  or  any  part  thereof,  shall  be  utterly  void  and  of 
none  effect ;"  and  it  goes  on  to  provide,  that  the  person  so 
winning  above  the  sum  of  dSlOO,  shall  forfeit  treble  the  valu^ 
of  the  sum  so  won.  the  statute  says,  therefore,  first,  that  a 
person  shall  not  win  anything  ^atiiufen/^;  and  secondly, 
that  he  shall  not  win  more  than  £100  in  any  way,  or  the 
contract  shall  be  void.  This  case  falls  within  neither  of 
those  provisions.  There  is  here  no  deceitful  gaming,  nor  for 
more  than  £100.  Then  the  stat.  9  Anne,  c.  14,  has  thift 
title, — *'  An  Act  for  the  better  preventing  of  excessive  and 
deceitful  ganring/'  and  it  recites  that  ^  the  laws  now  in 
force  for  preventing  the  mischiefs  which  may  haj^n  by 
gaming,  have  not  been  found  sufficient  for  that  purpose ;■* 
and  the  1st  section  enacts  ''that  all  notes,  bilk,  bonds, 
judgments,  mortgages,  or  other  securities  or  conveyances 
whatsoever,  given,  granted,  drawn,  or  entered  into  or  exe- 
cuted by  any  person  or  persons  whatsoever,  where  the 
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irhole  or  any  part  of  the  consideration  of  sacli  eonyeyaneesr  Ssck.qfpieagf 
or  securities  shall  be  for  any  money  or  other  valuable 
thing  whatsoever  won  by  gaming  or  playing  at  cards^  diee^ 
tables,  tennis,  bowls,  or  other  game  or  games  whatsoever, 
or  by  betting  on  the  sides  or  hands  of  soch  as  do  game  at 
any  of  the  games  aforesaid,  or  for  the  reimbursing  or  re« 
paying  any  money  knowingly  lent  or  advanced  for  such 
gaming  or  betting  as  aforesaid,  or  lent  and  advanced  at  the 
time  and  place  of  such  play,  to  any  person  or  persons  so 
gaming  or  betting  as  aforesaid,  or  that  shall,  during  such 
play,  so  play  or  bet,  shall  be  utterly  void."  That  section 
is  clearly  mapplicable;  for  here  there  has  been  no  play,  nor 
is  this  a  contract  in  writing  to  secure  the  amount  of  money 
won  at  play.  The  act  provides  that  certain  written  secu* 
rities  given  for  that  purpose  shall  be  void ;  and  even  as^ 
toming  a  dog-race  to  be  a  game  within  that  statute,  this 
contract  is  not  void,  as  it  does  not  extend  to  parol  con- 
tracts. That  was  expressly  held  in  Robinson  v.  Bland  {a), 
and  Barfeau  v.  Walmsley  [b).  In  the  f(»rmer  case,  Lord 
Mansfield,  C.  J.,  puts  it  on  the  ground  ''  that  the  legislature 
meant  only  to  avoid  the  securUy,  not  the  contract;"  and 
says  that  it  had  been  twice  judicially  determined,  in  Slater 
V.  EmerMn,  coram  Effre,  C.  J.,  and  BoTJeau  v.  Wabns^ 
kp.  So  that  there  are  three  distinct  decisions  that  the 
Stat.  9  Ann.  only  applies  to  written  securities.  In  Younff 
V.  Moore  (c),  a  defendant,  who  had  been  arrested  for  money 
won  at  play,  was  discharged  out  of  custody  on  entering  a 
common  appearance :  but  that  case  arose  only  incidentally, 
and  proceeded  on  the  2nd  section  of  the  stat.  of  Anne,  and 
only  part  of  the  Court  were  present,  the  Chief  Justice  and 
Noet,  J.,  being  absent.  [Lord  Abinger,  G.  B. — Suppose 
the  statute  makes  the  securities  void  only;  how  is  that 
consistent  with  allowing  the  monies  to  be  recovered  back?] 


(a)  1  Sir  W.  BL  260 ;  2  fiarr.  {b)  2  Stra.  1249. 

1077.  (c)  2  Wa«.  67. 
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Sxek.ofPleai,  It  is  under  the  2d  section^  and  not  under  the  Ist^  that  the 
^  1842.  ^  money  may  be  recovered  back^  and  this  case  is  not  within. 
Daintmb  the  2nd  section.  [Lord  Abinger,  C.  B. — The  consequence 
)luTCHiN80N.  of  holding  that  the  statute  does  not  extend  to  parol  con- 
tracts would  be^  that  if  no  security  were  taken^  money  may 
be  lent  to  any  extent  to  play  with.]  No ;  the  2d  section 
gives  a  popular  action  to  recover  the  money^  if  the  person 
losing  the  money  does  not  sue  for  it  within  the  time 
limited.  Two  mischiefs  were  intended  to  be  provided  against 
by  that  statute ;  one^  that  where  a  party  loses  money  at 
play^  and  a  security  is  given^  he  shall  not  be  obliged  to  pay 
the  money  he  so  loses :  the  other^  that  the  person  betting 
shall  not  recover  his  bet  if  it  exceeds  JEIO.  The  distinction 
iB  between  bets  above  and  under  £10.  [Lord  Abinger, 
C.  B. — These  statutes^  you  say,  do  not  make  all  betting 
illegal,  but  only  betting  on  matters  of  chance.]  In  ShillUo^ 
V.  Theed{a)j  it  was  held  that  the  plaintiff  could  not  recover, 
on  a  bill  given  in  payment  of  a  bet  above  £10,  lost  at  a 
legal  horse-race;  but  the  Court  there  proceeded  on  the. 
ground  that  a  wager  not  exceeding  £10  was  legal,  and 
might  be  recovered.  If  there  is  no  written  security,  the 
first  section  does  not  apply,  and  nothing  under  £10  is 
within  the  2nd ;  if  the  game  be  an  illegal  one,  then  all  bets 
are  void ;  if  a  legal  one,  bets  under  £10  are  valid.  Bones, 
V.  Booth  {b),  M^AUester  v.  Haden  (c).  Suppose  a  match  at 
cricket,  which  is  within  the  statute,  and  a  bet  under  £10, 
that  bet  may  be  recovered.  Hodson  v.  TerriU  {d).  In  that 
case,  the  reason  for  holding  the  bet  on  a  cricket-match  to 
be  illegal  and  void  was,  that  the  bet  was  for  £20,  and 
therefore  above  the  amount  allowed. 

Then  as  to  the  2nd  section,  it  enacts,  'Hhat  any  person 
or  persons  whatsoever,  who  shall  at  any  time  or  sitting,  by 
playing  at  cards,  dice,  tables,  or  other  game  or  games 
whatsoever,  or  by  betting  on  the  sides  or  hands  of  such  as 

(a)  7  Bing.  405.  (e)  2  Camp.  438. 

(6)  2  W.  Bl.  1725.  (d)  1  C.  &  M.  767. 
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do  plttjr  at  any  of  the  games  aforesaid^  lose  to  any  ome  or  &re^^P/eat, 
more  person  or  persons  so  playing  or  betting/in  the  whole  v  ^  ■  ^ 
the  sum  or  value  of  £10,  and  shall  pay  or  deliver  the  same  DAiKTaEs 
or  any  part  thereof,  the  person  or  persons  so  losing  and  Hutcuinsov. 
paying,  or  delivering  iJie  same,  shall  be  at  liberty  within 
three  month  then  next  to  sue  for  and  recover  the  money 
or  goods,  so  lost,  and  paid  or  delivered,  or  any  part  thereof, 
from  the  respective  winner  or  winners  thereof,  with  costs 
of  suit,  &;c/'  That  section  does  not  make  the  gaming  void 
or  the  receipt  of  the  money  illegal,  but  merely  gives  a  re* 
medy  to  recover  it  back.  This  is  not^  a  case  within  that 
section.  The  oioney  was  not  to  be  lost  or  won  at  one  time 
or  sitting:  the  determination  of  the  wager  was  to  be  by 
the  best  of  three  courses.  [Alderson,  B.-^The  rneaning 
of  one  time  or  sitting  is,  one  event.  It  is  like  a  rubber  of 
whist,  where  the  parties  succeed  who  gain  the  best  out  of 
three  games ;  but  there  the  rubber  is  one  event.]  But 
supposing  this  race,  if  actually  run,  to  be  within  the  act, 
there  was  no  race;  there  was  no  ^'playing''  within  the 
meaning  of  the  2nd  section ;  for  no  match  was  run.  [AI- 
derson,  B.— <-Is  it  not  illegal  to  contract  to  run  a  match 
which,  if  run,  will  be  illegal  within  the  2nd  section?] 
There  is  nothing  in  the  2nd  section  to  make  the  contract 
illegal.  That  section  is  more  extensive  than  the  first* 
[Alderscn,  B. — Can  a  contract  which,  if  carried  out,  could 
not  be  enforced,  be  enforced  so  &r  as  to  make  a  contract* 
ing  party  pay  for  not  carrying  it  out  ?]  Not  if  it  be  il- 
legal. But  if  the  2nd  section  only  extends  to  make  the 
money  recoverable  if  the  game  be  played,  how  can  that  pre* 
vent  a  man  from  recovering  another  sum  agreed  to  be  paid 
if  the  game  be  not  played  ?  There  is  no  express  prohibi- 
tion of  the  contract ;  only  a  certain  condition  annexed  to 
it,  that  if  the  game  be  played,  and  money  won  under  it 
above  J610,  the  money  shall  be  paid  back.  But  the  money 
claimed  here  is  not  that  money,  but  other  money  agreed 
to  be  paid  if  the  match  be  not  run.    [Aldersan,  B. — Is  not 

VOL.  X.  H  M.  w. 
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ArcA.  qfPUM,  the  &um  to  be  paid  in  case  the  match  was  run  and  lost^  the 
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same  sum  which  was  to  be  paid  in  case  the  match  was  not 
Daiktees  run?]  No;  the  sums  are  not  treated  as  the  same  in  the 
HoTceniioif.  declaration.  It  states  that  whichever  greyhound  should  be 
the  best  in  the  three  courses,  he  should  be  deemed  the 
winner,  and  the  owner  of  the  said  greyhound  should  re- 
ceive firom  the  owner  of  the  other  greyhound  the  sum  of 
jEIOO;  and  it  afterwards  states  that  the  said  sum  of  £100 
should  be  forfeited  by  either  party  who  should  make  de- 
fault in  causing  his  greyhound  not  to  run  the  said  match, 
which  said  sum  should  be  paid  to  the  other  party  who 
should  be  ready  to  run  his  greyhound.  [Alderaon,  B. — 
Surely  that  comes  to  the  same  thing  as  ''play  or  pay/^] 
Lastly,  this  is  not  a  game  within  the  statute.  Suppose  two 
greyhounds  are  running  after  a  hare,  and  a  bet  is  made 
upon  one  of  them  catching  her,  is  that  a  bet  upon  persons 
'<  playing''  at  a  game  within-  the  act  ?  It  is  submitted  that 
it  clearly  is  not. 

Biggs  Andrews^  and  Bere^  in  support  of  the  rule,  were 
Stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — ^We  need  not  hear  counsel  in 
support  of  this  rule,  as  we  are  all  of  opinion  that  it  ought  to 
be  made  absolute.  The  stat.  16  Car.  2,  c.  7,  s.  3,  provides 
that  ''if  any  person  or  persons  shall  at  any  time  or  times 
play  at  any  of  the  said  games ''  (being  the  games  enume^ 
rated  in  the  second  section),  "  or  any  other  pastime,  game 
or  games  whatsoever  (other  than  with  and  for  ready 
money),  or  shall  bet  on  the  sides  or  hands  of  such  as  do 
or  shall  play  thereat,  and  shall  lose  any  sum  or  sums  of 
money,  or  other  thing  or  things  so  played  for,  exceeding 
the  sum  of  JEIOO,  at  any  one  time  or  meeting,  upon  ticket 
or  credit,  or  otherwise,  and  shall  not  pay  down  the  same  at 
the  time  when  he  or  they  shall  so  lose  the  same,  the  party 
and  parties  who  loseth  or  shall  lose  the  said  monies  or 
other  thing  or  things  so  played,  or  to  be  played  for,  above 
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the  said  sum  of  £100^  shall  not,  in  that  case,  be  bound  or  Bxch.  qfPieoi, 
compelled  or  compellable  to  pay  or  make  good  the  same;  but  *  ^ 

the  contract  and  contracts  for  the  same,  fee,  shall  be  utterly  Daintri* 
void  and  of  none  effect/'  The  statute  of  Anne  reduces  the  .hvtchiksok. 
amount  from  JEIOO  to  £10,  leaving  the  law,  in  other  re- 
spects, as  it  stood  before,  and  though  that  statute  does  not 
specify  all  the  different  games  mentioned  in  the  preceding 
act,  yet  it  contains  the  comprehensive  words,  ''other  game 
or  games  whatsoever,''  which  have  been  very  properly  held 
to  include  horse  and  foot  races,  and  other  matches  of  a 
similar  nature.  I  think  dog  matches,  like  the  present, 
stand  upon  the  same  footing  with  them,  and  I  can  see  no 
reason  for  holding  that  they  are  not  included.  This  being 
a  game,  therefore,  within  the  provisions  of  that  statute, 
and  the  stake  depending  upon  its  issue  exceeding  JEIO,  the 
question  arises  whether  this  was  not  a  contract  binding  a 
party  to  do  an  act  which  the  2nd  section  of  the  9  Anne 
renders  penal.  The  very  object  of  the  contract  was  to 
make  the  defendant  pay  that  bet  which,  being  for  a  sum  of 
above  j6lO,  the  act  intended  to  prohibit,  and  consequently 
rendered  iUegal.  That  being  so,  it  is  a  contract  which 
cannot  be  enforced ;  and  this  rule  must  therefore  be  made 
absolute. 

GuBNST,  B.,  concurred. 

BoLFE,  B. — I  am  of  the  same  opinion.  In  the  course 
of  the  argument,  I  was  much  struck  by  some  of  the  very 
ingenious  observations  made  by  Mr.  Byles,  but  upon  re- 
ference to  the  5th  section  of  the  9th  Anne,  c.  14,  all  doubt 
was  removed  from  my  mind.  That  'section  provides, 
"  That  if  any  person  or  persons  whatsoever,  at  any  time  or 
times,  do  or  shall  by  any  fraud  or  shift,  cosenage,  circum- 
vention, deceit,  or  unlawful  device,  or  ill  practice  what- 
soever, in  playing  at  or  with  cards,  dice,  or  any  of  the 
games  aforesaid,  or  in  or  by  bearing  a  share  or  part  in  the 

h2 
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Exeh.  of  Pkat,  stakes^  wagers^  or  adventures^  or  in  or  by  betting  on  the 

^  •  ^     sides  or  hands  of  suet  as  do  or  shall  play  as  aforesaid^  win, 

Daintrsr      obtain,  or  acquire  to  him  or  themselves,  or  to  any  other  or 

HuTCHiNjBoir.  others,  any  sum  or  sums  of  money;  or  other  valuable  thing 
or  tilings  whatsoever,  or  ahall  at  any  one  time  or  sitting 
inn  of  any  one  or  more  person  or  persons  whatsoever  above 
the  sum  or  value  of  £10,  that  then  every  person  or  persons 
so  winning  by  such  ill  pradice  as  aforesaid,  or  winning  at 
any  one  time  or  sitting  above  the  said  sum  or  value  of  £10, 
anid  being  convicted  of  any  of  the  said  offences,  upon  an 
indictment  or  information  to  be  exhibited  against  him  or 
them  for  that  purpose,  shall  foi^t  five  times  the  value  o£ 
the  sum  or  sums  of  money,  or  other  thing  so  won  as  afore- 
said, and  in  ease  of  m»ch  iU  practice  as  aforesaid  shall  be 
deemed  infamous,  and  suffer  such  corporal  punishment  as 
in  cases  of  wilful  peifjury/'  Assuming  Mr.  By  lee's  inter- 
pretation of  the  statute  of  Charles  to  be  correct,  still  if  a 
dog-race  is  within  the  words  of  that  act,  and  one  of  the 
games  referred  to  in  this  fifth  section  of  the  statute  of 
Anne,  we  find  a  clear  distinction  pointed  out  by  the  latter 
between  firaudulent  play  and  playing  to  the  amount  of  J610. 
In  the  one  case  the  party  who  shall  win  any  money,  &c.,  by 
fraud  is  made  subject  to  an  indictment,  to  forfeit  five  times 
the  value  of  the  money  won,  and  be  subject  to  corporal 
punishment;  in  the  other,  the  person  who  shaU  win  at  any 
one  time  more  than  £10,  without  any  fraud,  is  only  to 
forfeit  five  times  the  amount.  I  am,  therefore,  clearly  of 
opinion  that  to  receive  more  than  £10  on  the  result  of  a 
dog -match  is  illegal;  and  the  object  of  this  contract  be- 
ing to  compel  one  or  other  of  the  parties  to  do  so,  I  think 
it  is  an  illegal  contract,  and  cannot  be  enforced. 

Lord  Abinoer,  C.  B.,  added  that  Alderson,  B.,  who 
had  left  the  Court  before  the  conclusion  of  the  argument, 
entirely  concurred  in  the  judgment  they  had  just  given. 

Rule  abscdute. 
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BiSBLBY  f^.  Byle^  Esq. 


June  (Ji 

U  ASE  against  the  Sheriff  of  Cheshire^  on  the  stat.  8  Anne^  a  dedaraUon 
c.  14, 8.  X.r-The  declaration  stated,  that  whereas  heretofore,  ISJIhVri^w' 
to  wit,  on  the  25th  December  1841,  and  for  a  long  space  the  stat.  8  Anne, 
of  time  tiiien  last  past,  to  wit,  for  the  space  of  five  years,  one  moving  goods 
J.  Knott  and  one  W.  Knott  occupied  a  certain  brewer7>  fi/'l  wUhout 
dwdling-hoiise^  and  appurtenances,  as  tenants  thereof  to  J*^"*?^*nt*' 
the.  plaintiff,  at  a  certain  rent  theretofore  pavable  by  the  ^^^  ^  the 

1-.?,^  plaintiff,  most 

said  J.  Knott  and  W.  Knott  to  the  plaintiff  for  the  same,  shew  distincti/ 
It  then  aUejged  that  the  sum  of.  £250,  for  one  year's  rent  ?aocjT„rtc 
ending  on  the  day  and  year  iKfpresaid,  was  due  and  in  11^^^  1^^' 
aarear,  and  that  the  defendant^  being  sheriff  of  the  county  time  of  the 
of  Chester,  by  nrtue  of  a  writ  of  fi.  fa.  issued  against  the  goods  •.  and  this 
said  J.  Knott  and  W.  Knott,  together  with  one  C.  Knott,  j^'J^vJ^S^br' 
at  the  suit  of  one  John  Jackson,  directed  to  the  sheriff  of  « •utemenr, 

.  that  the  debtor 

Cheshire,  ''took  certain  goods  and  chattels  then  lying  and  heretofore,  to 
being  in  and  upon  the  said  brewery,  dwelling-house,  and  ][[idforaiong 
appurtexiances,  so  in  the  tenure  and  occtgnUion  of  the  said  Jh^JJl^^Scctt- 
J.  Knott  and  W.  Knott  as  aforesaid,  of  great  value,  &c" —  P»«d  c«to>n 

,  .  j>remises  as  te- 

The  declaration  then  averred  notice  to  the  sheriff,  before  nant  thereof  to 
the  removal  of  the  goods,  of  the  rent  being  due  to  the  and  that"the' 
plamtiff,  and  request  of  payment  thereof,  and  alleged  as  a  ^eSa^"*^^ 
breach  that  the  defendant  wrongfully  carried  away  the  "then lying 
goods,  without  paying  or  satisfying  the  plaintiff  the  said  and  upon  the 
arrears  of  rent,  &c.,&c  llTt^rel^ 

Special  demurrer,  assigning  for  causes,  that  no  cause  of  ^^*P^y  *'" 
action  appears  on  the  face  of  the  declaration,  inasmuch  as  as  aforesaid. 
it  is  not  stated,  nor  does  it  appear  therein,  that  any  tenancy 
was  subsisting  between  the  plaintiff  and  the  said  J.  Knott 
and  W.  Knott  of  the  said  brewery,  &c.,  either  at  the  time 
when  the  said  goods  and  chattels  are,  said  to  have  been 
taken  by  the  defendant  under  the  fi.  fa.,  or  at  the  time  of 
the  removal  of  the  same;  nor  doea  it  appear  that  the  said 
J.  Knott  and  W.  Knott  were,  or  that  either  of  them  was. 
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^xek,  of  PUat,  in  possession  of  the  said  premises^  or  any  part  thereof^  at 
^  '  -    the  time  of  the  said  taking  or   removal.  —  Joinder  in 
RisBLET       demurrer. 

Rylc. 

Atkinson  appeared  in  support  of  the  demurrer^  but  the 
Court  called  upon 

Cramptan,  contra. — ^The  words  "  then  lying  and  being  in 
and  upon  the  said  brewery,  &c.,  so  in  the  tenure  and  occu- 
pation of  the  said  J.  Knott  and  W.  Knott  as  aforesaid/' 
sufSciently  shew  that  the  tenancy  and  the  occupation  sub- 
sisted at  the  time  of  the  taking.  The  words  ''  so  in  the 
tenure/'  &c.,  mean,  so  being  at  the  last  antecedent  period, 
which  is  the  time  of  the  seizure.  This  form  of  declaration 
has  been  inyariably  adopted,  and  is  the  only  precedent  to 
be  found  in  the  books  (a). 

Feb  Cubiah. — ^We  think  you  had  better  amend. 

Leave  to  amend  on  payment  of  costs,  otherwise 

Judgment  for  the  defendant. 

(a)  2  Chit.  n.  586 ;  8  Went  445. 


r     ^  Phillips  and  Others  v,  Claggett. 

In  an  action  on  XN  this  case  the  declaration  contained  ten  counts.    The 

a  bailee  of  "**  ^^^  ^^^  ^^^  ^  trover,  for  Certain  hogsheads  of  tobacco : 

S*him  fo"/re!*  the  other  five  set  forth,  that  the  plaintiffs  having  employed 

ward  by  the  the  defendant  at  his  request,  for  certain  reasonable  reward, 

plaintiff;  con- 
taining some 

counts  charging  a  misuser  of  the  goods,  whereby  they  were  lost  to  the  plaintiff",  and  other  counts 
in  trover,  the  defendant  cannot  plead  generally  in  abatement,  that  they  were  the  goods  of  the 
plaintiff's  and  other  persons. 

A  plea  in  abatement  for  the  misjoinder  of  parties,  pleaded  to  several  counts,  if  bad  as  to  any 
of  them,  is  bad  altogether,  and  there  must  be  a  general  judgment  of  respondeat  ouster;  although 
it  would  have  been  good  if  pleaded  separately  to  the  other  counts. 
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in  the  capacity  of  an  agent  or  factor,  to  receive  and  take  Bxek,  ^  piea$, 
into  his  possession  certain  hogsheads  of  tobacco  belonging     ^   ^Q^^*  ^ 
to  the  plaintiffs,  the  defendant  misconducted  himselfj  after      Phillips 
the  receipt  thereof,  in  and  about  the  care  and  disposal  of     Claoostt. 
the  same,  and  by  reason  of  such  misconduct  they  became 
and  were  wholly  lost  to  the  plaintiffs.    The  defendant 
pleaded  in  abatement,  to  the  whole  declaration,  that  the 
goods  therein  mentioned  were  not  the  property  of  the 
plaintiffs  only,  but  were  the  joint  property  of  the  plaintiffs 
and  two  other  persons.  To  this  plea  the  plaintiffs  demurred, 
and  the  defendant  joined  in  demurrer. 

Orongfton,  in  support  of  the  demurrer,  was  stopped  by 
the  Court. 

KeOy,  contra. — ^The  last  five  counts  of  the  declaration 
are  not  founded  upon  a  contract,  but  upon  a  supposed  duty 
resulting  from  a  contract.  The  grievance  complained  of  in 
those  counts  is  the  misuser  of  the  goods  by  the  defendant, 
contrary  to  his  duty.  This,  therefore,  is  not  an  action  of 
contract,  but  of  tort;  and  the  plaintiffs  having  chosen  to 
adopt  that  form  of  action,  have  subjected  themselves  to  the 
consequences  of  doing  so ;  one  of  which  is,  that  a  plea  in 
abatement,  for  the  nonjoinder  of  the  other  persons  inte- 
rested in  the  goods,  may  be  pleaded :  Addison  v.  Over* 
end  (a).  Although  the  contract  was  made  with  the  plaintiffs 
alone,  any  other  persons  who  had  an  interest  in  the  goods 
might  make  the  same  complaint  against  the  defendant  in 
an  action  ex  delicto,  and  therefore  the  only  way  in  which 
he  can  protect  himself  against  a  multiplicity  of  actions,  and 
from  paying  the  value  of  the  goods  several  times  over,  is  by 
a  plea  in  abatement.  It  would  be  no  defence  to  this  ac- 
tion to  shew  at  the  trial  that  the  goods  belonged  to  other 
persons  besides  the  plaintiffs;  whereas  if  they  had  sued  in 

(•)  6  T.  R.  766. 
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EjccfL  rf  Pleat,  assumpsit,  they  would  haye  beea  defeated  on  the  general 
.J  ^^^'  ^    issue.    At  any  rate,  the  plea  is  good  as  to  the  first  five 
Phillips      counts^  and  the  writ  must  be  abated  and  quashed  as  to 
CLA.OOETT.    tlwit  part.    The  case  oiPthoell  v.  FuUerUm  {a)  is  ai^  autho- 
rity to  shew  that  this  may  be  done. 

Cramptpn^  for  the  plaintiffs,  referred  to  Hemes  v.  JdmieT 

fon(A). . 

Lord  Abi^oer,  C;  B,-r— This  is  a  perfectly  clear  case.  If 
the  defendant  had  pleaded  separately  to  the  first  five  counts^ 
that  other  parties  besides  the .  plaintiffs  had  an  interest  iu 
the  goodsj  that  plea  might  have  been  good;  but  this  plea 
in  abatement  is  no  answer  at  all  to  the  other  counts  of  the 
declaration,  and  which  are  framed  upon  contracts  which 
the  defendant  admits  himself  to  have  made  with  the  plain* 
tiffs  alone.  It  is  urged,  however,  that  we  may  take  th6 
plea  distributively,  and  quash  the  writ  as  to -the  first  five 
counts,  and  award  a  judgment  of  respondeat  ouster  as  to 
the  residue*  Pleas  in  abatement  are  never  favoured  by  the 
Court;  and  I  think  that  such  a  plea>  if  bad  as  to  part, 
is  bad  as  to  the  whole.  The  case  of  Powell  y^Fidlerttm  has 
been  dted  as  an  authority  to  the  contrary,  but  that  is 
clearly  distinguishable :  for  there  the  plea  was  n6t  pleaded 
to  the  whole  declaration,  but  to  a  part  of  it.  only,  although 
it  improperly  prayed  judgment  of  the  whole  writ  ^  but  that 
was  a  mere  irregularity,  which  did  not  vitiate  ^e  plea  alto- 
gether. I  am  cl^urly  of  opinion  that  we  cannot  give  our 
judgment  as  to  part  of  the  plea,  and  another  judgment  as 
to  the  residue,  but  there  must  be  one  general  judgment  of 
respondeat  ouster, 

Alderson^  B.,  GtTRNBY,  B.,  Rud  BoLFB,  B.,  concuTred. 
Judgment  of  respondeat  ouster. 
(«)  2  Bos.  &  P.  420.  .       (6)  5  T.  R.  553. 
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1842. 
Burton  v.  Henson  and  Kesjbet.  ,  "  «  " 

TJune  2. 
HIS  was  an  action  of  aasanlt^  to  which  the  defendants  a  psrish  eierk 
pleaded  not  guilty  by  statute.  Sfi'dfrom 

At  the  triia  before  Gumeyfi.,  at  the  last  assizes  at  Chehsis-  >;"  ""^"^  ^y 

^'     '  the  rector, 

fbrd^  it  appeared  that  the  defendants  were  the  diurch-  though  irregu- 
wardens  of  the  paridk  of  Northweald  Bassett^  in  the  connty  ther^a^oimed) 
of  Essex,  and  that  the  plaintiflF  had  been  i^pointed  clerk  ^%^™Sie 
of  the  same  panrik  in  1806.    He  had  continued  to  fiU  that  church  before 
office  till  the  Ist  July,  184] ^  when  he  was  dismissed  by  the  bad  com- 
vicar  under  the  following  circumstances  :-^He  had  origi-  Sok^^ewion 
nalty  been  appointed  at  an  annual  salary  of  5t  5^.  j  but  this  J^^/*.1!^JJ^* 
haying  been  reduced,  high  words  had  ensued  between  the  that  th«  church- 
plaintiff,  the  churchwardens^  and  the  vicar;  and  although  justified  in  re- 
he  officiated  at  the  derk's  desk  during  the  sacrament,  the  ";;;^"|i"i"rk'a 
plaintiff  dedined  to  receive  it,  as  he  was  on  bad  terms  with  ^«*i^i  »d  ai«o 

^  ^  '  out  of  the 

these  parties.    An:  application  having  subsequently  been  chureh,  if  they 

made  to  the  Bishop  of  London  by  the  vicar,  on.  the  l&th  g^unds  for^be* 

June,  1841,  the  plaintiff  was  prevailed  upon  to  sign  an  "^^^^JJ^Vint 

applogy  for  his  absence  and  his  disrespectful  expressions,  terrnption  du- 

with  a  promise  of  more  becoming  demeanour  for  the  fu-  braUonofdil 

ture.    A  few  days  afterwards,  in  a  conversation  with  the  ^*'**  »«▼»<*• 

pazish  schoolmaster  respecting  the  terms  <^  this  document^ 

and  in  answer  to  an  observation  made  by  the  latter,  that 

the  vicar  had  said  he  had  read  it  to  the  plaintiff  as  loud  as 

ever  he  read  a  lesson,  the  plaintiff  said,  that  if  he  said  so 

he  was  a  liar.    The  vicar,  for  this  expression,  dismissed 

him  without  summons,  and  one  Holly  was  appointed  in  his 

place;  and  on  Sunday,  the  25th  July,  when  the  church 

doors  were  opened  for  divine  service,  and  the  parishioners 

were  assembling,  the  plaintiff  came  into  the  church,  and 

proceeding  to  the  clerk's  seat,  which  was  then  occupied 

by  Holly,  attempted  to  enter  it  by  the  door,  but  was 

prevented  jfrom  so  doing  by  one  of  the  rural  police  of  the 

name  of  Felby  placing  his  back  against  the  door.    The  de- 
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fijctA.  oj  pieoif  fendants  thereupon  desired  him  not  to  take  this  seat^  but 
-  the  plaintiff  immediately  entered  an  adjoining  pew,  and 
BuRTOM  thence  climbed  over  into  the  clerk's  desk  and  took  his  seat 
Henbok.  there.  The  defendants  then  desired  Pelby  to  remove  him, 
which  he  did  by  force,  and  led  him  out  of  the  church. 
Shortly  after  the  service  had  commenced,  however,  he 
returned,  and  again  attempted  to  enter  the  seat ;  but  upon 
some  communication  being  made  to  him  by  the  defendants, 
he  left  the  church.  This  forcible  removal  from  the  clerk'a 
seat  was  the  assault  complained  of.  These  facts  having 
been  proved  at  the  trial,  the  learned  Judge  was  of  opinion 
that  the  dismissal  was  illegal,  and  therefore  the  plaintiff 
was  entitled  to  a  verdict,  which  the  jury  accordingly  found 
for  him,  with  one  farthing  damages.  Leave  was  however 
reserved  to  the  defendants  to  move  to  enter  a  verdict,  if  the 
Court  should  be  of  opinion,  either  that  the  removal  was  law- 
ful, or  that,  under  the  circumstances,  a  dismissal  de  facto 
was  sufficient  to  justify  what  the  defendants  had  done.— - 
Tk€sigerh9L\mg,in  Easter  Term,  obtained  a  rule  accordingly. 

Peacock  (and  Shee,  Serjt.,  was  with  him)  shewed  cause. — 
The  learned  Judge's  direction  was  correct.  The  plaintiff 
having  been  appointed  parish  clerk,  was  in  office  for  life,  or 
as  long  as  he  behaved  himself  properly,  and  until  he  was 
legally  dismissed.  The  churchwardens,  therefore,  had  no 
right  to  turn  him  out  as  long  as  he  continued  de  facto  clerk. 
[^Gumey,  B. — ^The  question  is  whether  the  clerk  was  justi- 
fied in  asserting  his  right  in  this  indecent  manner,  and  whe- 
ther the  churchwardens  had  not  a  right  to  remove  him, 
under  such  circumstances.]  The  clergyman  had  improperly 
dismissed  him,  and  therefore  he  had  a  right  to  occupy  the 
desk  appropriated  to  the  use  of  the  clerk.  [^Atderson,  B. — 
There  are  authorities  to  shew  that  the  churchwardens  have 
the  power  to  regulate  the  seats;  here,  in  defiance  of  them, 
the  plaintiff  climbed  over  into  the  desk.]  The  desk  is  the 
proper  and  peculiar  place  for  the  clerk ;  it  is  especially  set 
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apart  for  him,  and  differs  firom  other  seats/  [Lord  Abiiu  Steh.  of  Pka», 
ger,  C.  B. — ^It  is  difficult  to  say  that  the  churchwardens 
were  not  authorized  to  interfere.  They  could  know  no« 
thing  but  that  the  minister  had  in  fact  dismissed  him  from 
the  office.  In  the  case  of  a  dispute  about  a  pew,  the  course 
is  to  try  it  by  due  course  of  law.  Is  a  person  to  try  such  a 
right  by  insisting  upon  sitting  there?  And  if  he  finds 
another  person  there,  and  attempts  to  ^nter,  cannot  the 
churchwardens  interfere  ?  The  plaintiff  would  be  in  no 
way  injured  by  being  prevented  from  resorting  to  such  an 
assertion  of  his  title  as  this,  for  he  may  bring  an  action  for 
money  had  and  received.]  Although  he  might  maintain 
such  an  action,  it  does  not  necessarily  follow  that  he  may 
not  assert  his  right  in  this  manner.  He  holds  his  seat  virtute 
officii,  which  distinguishes  it  firom  the  ordinary  case  of  a 
pew.  Besides,  even  supposing  the  defendants  were  justified 
in  removing  him  firom  the  pew,  they  had  no  right  to  remove 
him  fix>m  the  church.  Perhaps  they  might  have  been  jus- 
tified in  taking  him  out  of  the  church  if  the  interruption 
had  taken  place  during  the  performance  of  divine  service : 
but  this  took  place  before  divine  service  had  commenced. 
Unless  he  was  creating  a  disturbance  during  the  service, 
they  had  no  right  to  remove  him. 

Theriger,  in  support  of  the  rule,  was  stopped  by  the 
Court,  but  in  the  course  of  the  argument  referred  to  /Z^- 
nolds  V.  Monkton  {a),  where  it  was  held  by  Holfe,  B.,  that 
churchwardens  have  a  discretionary  power  to  appropriate 
pews  in  the  church  amongst  the  parishioners,  and  might 
remove  persons  intruding  on  seats  already  appropriated. 

Lord  Abinoeb,  C.  B. — ^We  think  it  makes  no  difference 
whether  the  service  had  actually  begun,  or  was  only  about 
to. begin,  so  long  as  the  conduct  of  the  plaintiff  was  such 

(a)  2  M.  &  Rob.  384. 
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woold  offer  interruption  to  the  service.  Th&  evidenee  shews 
BuRToir  that  he  was  likely  to  create  a  disturbance.  The  question  is 
Hbkson.  whether  the  removal  from  the  church  was  not  at  the  time  a 
fair  exercise  of  judgment,  that  if  thejr  did  not  remove  him 
he  would  create  a  disturbance.  We  think  it  was,  jand  the 
jury  seem  to  have  been  of  the  same  opinion  in  awarding  a 
farthing  damages. 

Alpebson,  B. — ^In  Hawkins's  Fleas  of  the  C!rown,  Book 
1/c.  63,  8.  29,  it  is  laid  down  that  "  churchwardens,  and 
perhaps,  private  persons,  may  whip  boys  playing  in  chturch, 
or  pull  ofP  the  hats  of  those  who  obstinately  refuse  to  take 
them  off  themselves,  or  gently  lay  huotds  on  those  who  dis- 
turb the  performance  of  any  part  ^  divine  service,  and 
turn  them  out  of  the  church.''  For  these  positions  he 
quotes  1  Saund.  IS,  1  Sid.  801,  8  Eeble,  124,  and  1  Mod. 
168.  Hawe  y.  Pla9mer{a)  is  likewise  an  authority  to 
shew  that  churchwardens  may  interfere  to  preserve  decorum 
in  the  church.  Here  the  congregation  were  assembling 
for  divine  service,  and  the  defendants  only  did  what  was 
necessary  to  guard  against  interruption,  and  a  most  un- 
seemly exhibition  during,  its  progress ;  that  they  were  fully 
entitled  to  do. 

QuRNBT^  B.,  and  BrOLFE,  B.,  concurred. 

Rule  absolute, 
(a)  1  Sftund.  13}  1  Sid.  301 .    See  also  Rogen  on  Eccleiiastical  Law^ 
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WlNTERBOTTOM  V.  WrIGHT.  "    ,   ^  ^    " 

g^  June  (>. 

i^ASE. — ^The  dedaration  stated^  that  the  defendant  was  a.  contracted 

a  extractor  for  the  supply  of  mail-coaohes^  and  had  in  that  mtot«-GeneAa 

character  contracted  for  hire  and  reward  with  the  Post-  **^  provide  a 

.-11  .  mail-coach  to 

master-Generalj  to  provide  the  mail-coach  for  the  purpose  convey  the 
of  conveying  the  mail-bags  from  Hartford,  in  the  county  rcertiSriine"o^ 
of  Chester,  to  Holyhead:  That  the  defendant,  under  and  i^J^^h'"^ f,;^ 
by  virtue  of  the  said  contract,  had  agreed  with  the  said  contracted  to 

horse  the  coach 

Postmaster^Qeneralthat  the  said  mail-coach  should,  during  along  the  i 


the  said  contract,  be  kept  in  a  fit,  proper,  safe,  and  secure  hi?io.^'ntJlit. 
state  and  condition  for  the  said  purpose,  and  took  upon  him-  ^rf*  e  Ihc^cMc?- 
self,  to  wit,  under  and  by  virtue  of  the  said  contract,  the  —HM,  ihatc. 
sole  and  exclusive  duty,  charge,  care,  and  burden  of  the  tain  an  action  ' 
repairs,  state,  and  condition  of  the  said  mail-coach;  and  it  StSJury  iiwr 
had  become  and  was  the  sole  and  exclusive  duty  of  the  d&-  **i?5^,^  ?™ 

"  ■■  while  driving 

fendant,  to  wit,  under  and  by  virtue  of  his  said  contract,  to  the  coach,  hy 
keep  and  maintain  the  said  mail-coach  in  a  fit,  proper,  ssfe,  down^^mla- 
and  secure  state  and  condition  for  the  purpose  aforesaid :  [^"^^u^ction. 
That  Nathaniel  Atkinson  and  other  persons,  haviiig  notice 
of  the  said  contract,  were  under  contract  with  the  Post- 
master-General to  convey  the  said  mail-coach  from  Hartford 
to  Holyhead,  and  to  supply  horses  and  coachmen  for  that 
purpose,  and  also,  not  on  any  pretence  whatever,  to  use  or 
employ  any  other  coach  or  carriage  whatever  than  such  as 
should  be  so  provided,  directed,  and  appointed  by  the  Post- 
master-General :  That  the  plaintiflf,  being  a  mail-coach- 
man, and  thereby  obtaining  his  livelihood,  and  whilst  the 
said  several  contracts  were  in  force,  having  notice  thereof, 
and  trusting  to  and  confiding  in  the  contract  made  between 
the  defendant  and  the  Postmaster-General,  and  believing 
that  the  said  coach  was  in  a  fit,  safe,  secure,  and  proper 
state  and  condition  for  the  purpose  aforesaid,  and  not 
knowing  and  having  no  means  of  knowing  to  the  contrary 
thereof,  hired  himself  to  the  said  Nathaniel  Atkinson  and 
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Bxch.  of  Pleat,  his  co-contractors  as  mail-coachman^  to  drive  and  take  the 
conduct  of  the  said  mail-coach,  which  but  for  the  said  con- 
tract of  the  defendant  he  would  not  have  done.  The  de- 
claration then  averred,  that  the  defendant  so  improperly 
and  negligently  conducted  himself,  and  so  utterly  disre- 
garded his  aforesaid  contract,  and  so  wholly  neglected  and 
failed  to  perform  his  duty  in  this  behalf,  that  heretofore, 
to  wit,  on  the  8th  of  August,  18^,  whilst  the  plaintiff,  as 
such  mail-coachman  so  hired,  was  driving  the  said  mail- 
coach  from  Hartford  to  Holyhead,  the  same  coach,  being  a 
mail-coach  found  and  provided  by  the  defendant  under  his 
said  contract,  and  the  defendant  then  acting  under  his  said 
contract,  and  having  the  means  of  knowing  and  then  well 
knowing  all  the  aforesaid  premises,  the  said  mail-coach 
being  then  in  a  frail,  weak,  infirm,  and  dangerotis  state  and 
condition,  to  wit,  by  and  through  certain  latent  defects  in 
the  state  and  condition  thereof,  and  unsafe  and  unfit  for 
the  use  and  purpose  aforesaid,  and  from  no  other  cause, 
circumstance,  matter  or  thing  whatsoever,  gave  way  and 
broke  down,  whereby  the  plaintiff  was  thrown  from  his 
seat,  and  in  consequence  of  injuries  then  received,  had  be- 
come lamed  for  life. 

To  this  declaration  the  defendant  pleaded  several  pleas, 
to  two  of  which  there  were  demurrers ;  but  as  the  Court 
gave  no  opinion  as  to  their  validity,  it  is  not  necessary  to 
state  them,  j  .-?.,,/ 


Peacock,  who  appeared  in  support  of  the  demurrers, 
having  argued  against  the  sufficiency  of  the  pleas, — 


Syles,  for  the  defendant,  objected  that  the  declaration 
was  bad  in  substance. — ^This  is  an  action  brought,  not 
against  Atkinson  and  his  co-contractors,  who  were  the  em- 
ployers of  the  plaintiff,  but  against  the  person  employed 
by  the  Postmaster-General,  and  totally  unconnected  with 
them  or  with  the  plaintiff.    Now  it  is  a  general  rule,  that 
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whererer  a  wrong  arises  merely  out  of  the  breach  of  a  con- 
tract,  which  is  the  case  on  the  face  of  this  declaration, 
whether  the  form  in  which  the  action  is  conceived  be  ex 
contractu  or  ex  delicto^  the  party  who  made  the  contract 
alone  can  sue:  TolHt  v.  Sherst(me{a).  If  the  rule  were 
otherwise^  and  privity  of  contract  were  not  requisite,  there 
would  be  no  limit  to  such  actions.  If  the  plaintiff  may, 
as  in  this  case,  run  through  the  length  of  three  contracts^ 
he  may  run  through  any  number  or  series  of  them;  and 
the  most  alarming  consequences  would  follow  the  adoption 
of  such  a  principle.  For  example,  every  one  of  the  suffer- 
ers by  such  an  accident  as  that  which  recently  happened 
on  the  Versailles  railway,  might  have  his  action  against 
the  manufacturer  of  the  defective  axle.  So,  if  the  chain- 
cable  of  an  East  Indiaman  were  to  break,  and  the  vessel 
went  aground,  every  person  affected^  either  in  person  or 
property,  by  the  accident,  might  have  an  action  against  the 
manufacturer,  and  perhaps  against  every  seller  also  of  the 
iron.  Again,  suppose  a  gentleman's  coachman  were  injured 
by  the  breaking  down  of  his  carriage,  if  this  action  be 
maintainable,  he  might  bring  his  action  against  the  smith 
or  the  coachmaker,  although  he  could  not  sue  his  master, 
who  is  the  party  contracting  with  him:  Priestly  v.  FoW' 
ler  {b).  There  is  no  precedent  to  be  found  of  such  a  de- 
claratiouj  except  one  in  8  Wentworth^  897,  which  has  been 
deemed  very  questionable.  Rapson  v.  Cubitt  (c)  is  an  au- 
thority to  shew  that  the  party  injured  by  the  negligence 
of  another  cannot  go  beyond  the  party  who  did  the  injury, 
unless  he  can  establish  that  the  latter  stood  in  the  relation 
of  a  servant  to  the  party  sued.  In  Witte  v.  Hague  (d), 
where  the  plaintiff  sued  for  an  injury  produced  by  the  ex- 
plosion of  a  steam-engine  boiler,  the  defendant  was  per- 
sonally present  managing  the  boiler  at  the  time  of  the  ac- 
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(a)  5  M.  &  W.  283. 
(^)3M.&W.l. 


(c)  9  M.  &  W.  710. 

(d)  2  Dowl.  &  Ry.  33. 
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cideut.  Levyy.  Lmgridge  (o)  will  probably  be  referiied  io^ 
on  the  other  side.  But  that  case  was  expressly  decided  on 
the  ground  that  the  defendant,  who  sold  th&  gun  by  which 
the  plaintiff  was  injured,  although  he  did  iiot  personally 
contract  with  the  plaintiff,  who  was  ^  minor,  knew  that  it 
was  bought  to  be  used  by  him.  Here  l^ere  is  no  allegar 
tionthat  the  defendant  knew  that  the  coach  was  to  be 
driven  by  the  plaintiff,  lliere,  moreover,/rai«d  was  alleged 
in  the  declaration,  and  found  by  the  jury :  and  there,  too, 
the  cause  of  injury  was  a  weapon  of  a  dangerous  nature, 
and  the  defendant  was  alleged  to  have  had  notice  of  the 
defect  in  its  construction.  NothiAg  of  that  sort  appears 
upon  this  declaration. 


Peacock^  contrl.— This  case  is  within  the  principle  of 
the  decision  in  Levy  v.  Langridgt.  Here  the  defendant 
entered  into  a  contract  with  a  public  ojQScer  to  supply  an 
article  which,  if  imperfectly  constructed,  was  necessarily 
dangerous,  and  which,  from  its  .nature  and  the  use  for 
which  it  was  destined,  was  necessarily  to  be  driven  by  a 
coachman.  That  is  sufficient  to  bring  the  case  within  the 
rule  established  by  Levy  v.  Langridge.  In  that  case  the 
contract  made  by  the  father  of  the  plaintiff  with  the  de- 
fendant was  made  on  behalf  of  himself  and  his  family  gene- 
rally, and  there  was  nothing  to  shew  that  the  defendant 
was  aware  even  of  the  existence  of  the  particular  son  who 
was  injured.  Suppose  a  party  made  a  contract  with  go- 
vernment for  a  supply  of  muskets,  one  of  which,  from  its 
misconstruction,  burst  and  injured  a  soldier :  there  it  is 
clear  that  the  use  of  the  weapon  by  a  soldier  would  have 
been  contemplated,  although  not  by  the  particular  indi- 
vidual who  received  the  injuiy,  and  could  it  be  said,  since 
the  decision  in  Levy  v.  Langrul^e,t\iVLt  he  could  not  main- 
tain AU  action  against  the  contractor?  So,  if  a  coachmaker. 


(a)  4  M.  &  W.  8S7. 
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employed  to  pat  on  the  wheels  of  a  carriage,  did  it  so  nieg-  Atta.  of  PUat, 
ligently  that  one  of  them  flew  oflF,  and  a  child  of  the  owner  ^^^' 
were  thereby  injured,  the  damage  being  the  natural  and 
immediate  consequence  of  his  negligence,  he  would  surely 
be  responsible.  So,  iif  a  party  entered  into  a  contract  to 
repair  a  church,  a  workhouse,  or  other  public  building,  and 
did  it  8o  insufficiently  that  a  person  attending  the  former, 
or  a  pauper  in  the  latter,  were  injured  by  the  faUing  of  a 
stone,  he  could  not  maintain  an  action  against  any  other 
person  than  the  contractor;  but  against  him  he  must 
surely  have  a  remedy.  It  is  like  the  case  of  a  contractor 
who  negligently  leaves  open  a  sewer,  whereby  a  person 
passing  along  the  street  is  injured.  It  is  clear  that  no  ac- 
tion could  be  maintained  against  the  Fostmaster-Oeneral: 
Hall  V.  Smith  (a),  Humphreys  v.  Mears  (6),  Priestley  v.  Fbwler. 
But  here  the  declaration  alleges  the  accident  to  have  hap- 
pened through  the  defendant's  negligence  and  want  of 
care.  The  plaintiff  had  no  opportunity  of  seeing  that  the 
carriage  was  sound  and  secure.  [Alderson,  B. — ^The  deci- 
sion in  Levy  v.  Langridge  proceeds  upon  the  ground  of 
the  knowledge  and  firaud  of  the  defendant.]  Here  also 
there  was  firaud :  the  defendant  represented  the  coach  to 
be  in  a  proper  state  for  use,  and  whether  he  represented 
that  which  was  false  within  his  knowledge,  or  a  fact  as 
true  which  he  did  not  know  to  be  so,  it  was  equally  a  fraud 
in  point  of  law,  for  which  he  is  responsible. 


Lord  Abinorr,  C.  B. — ^I  am  clearly  of  opinion  that  the 
defendant  is  entitled  to  our  judgment.  We  ought  not  to 
permit  a  doubt  to  rest  upon  this  subject,  for  our  doing  so 
might  be  the  means  of  letting  in  upon  us  an  infinity  of 
actions.  ^  This  is  an  action  of  the  first  impression,  and  it 
has  been  brought  in  spite  of  the  precautions  which  were 
taken,  in  the  judgment  of  this  Court  in  the  case  of  Levy 
V.  LanffrOgey  to  obviate  any  notion  that  such  an  action 


(a)  2  Bing.  156. 
VOL.  X. 


(6)  1  Man.  &  R.  187. 
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Bxek,qfPieM,  couM  be  nudntained.  We  ought  not  to  attempt  to  extend 
the  principle  of  that  decision,  which,  although  it  has  been 
cited  in  support  of  this  acticm,  wholly  fails  as  an  authority 
IE  its  favour^  for  there  the  gun  was  bought  for  the  use  of 
the  son,  the  plaintiff  in  that  action,  who  could  not  make 
the  bargain  himself,  but  was  really  and  substantially  the 
party  contracting.  Here  the  action  is  brought  simply  be- 
cause the  defendant  was  a  contractor  with  a  third  person ; 
and  it  is  contended  that  thereupon  he  became  liable  to 
every  body  who  might  use  the  carriage.  If  there  had  been 
any  ground  for  such  an  action,  there  certainly  would  have 
been  some  precedent  of  it;  but  with  the  exception  of  ac- 
tions against  innkeepers,  and.  some  few  other  persons,  no 
case  of  a  similar  nature  has  oocurred  in  practice.  That  is 
a  stsong  circumstance,  and  is  of  itself  a  great  authority 
against  its  maintenance.  It  is  however  contended,  that 
this  contract  being  made  on  the  behalf  of  the  public  by  the 
Postmaster-General,  no  action  could  be  maintained  against 
him,  and  therefore  the  plaintiff  must  have  a  remedy 
against  the  defendant.  But  that  is  by  no  means  a  neces- 
sary consequence — ^he  may  be  remediless  altogether  J  There 
is  no  privity  of  contract  between  these  parties ;  and  if  the 
plaiAtiff  cam  sue,  every  passenger,  or  even  any  person  pass- 
ing along  the  road,  who  was  injured  by  the  upsetting  of 
the  coach,  might  bring  a  similar  action.  Unless  we  con- 
fine the  operation  of  such  contracts  as  this  to  the  parties 
who  entered  into  them,  the  most  absurd  and  outrageous 
consequences,  ta  which  I  can  see  no  limit,  would  ensue. 
1  Where  a  party  becomes  responsible  to  the  public,  by  un- 
"  dertaking  a  public  duty,  he  is  liable,  though  the  injury 
may  have  arisen  from  the  negligence  of  his  servant  or 
agent.  So,  in  cases  of  public  nuisances,  whether  the  act 
was  done  by  the  party  as  a  servant,  or  in  any  other  capa- 
city,  you  are  liable  to  an  action  at  the  suit  of  any  person 
who  suffers.  Those,  however,  are  cases  where  the  real 
ground  of  the  liability  is  the  public  duty,  or  the  commis- 
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sion  of  the  public  nuisance.  There  is  ako  a  class  of  cases  Exch,  of  Pleas, 
in  which  the  law  permits  a  contract  to  be  turned  into  a 
tort ;  but  unless  there  has  been  some  public  duty  under- 
taken,  or  pubKc  nuisance  committed,  they  are  all  cases  in 
which  an  action  might  have  been  maintained  upon  the 
contract.  Thus,  a  carrier  may  be  sued  either  in  assumpsit 
or  case ;  but  there  is  no  instance  in  which  a  party,  who 
was  not  privy  to  the  contract  entered  into  with  him,  can 
maintain  any  such  action^/  The  plaintiff  in  this  case 
could  not  have  brought  an  action  on  the  contract ;  if  he 
could  have  done  so,  what  would  have  been  his  situation, 
supposing  the  Postmaster-General  had  released  the  de- 
fendant? that  would,  at  all  events,  have  defeated  his 
efadm  altogether.  By  permitting  this  action,  we  should 
be  working  this  injustice,  that  after  the  defendant  had 
done  everything  to  the  satisfaction  of  his  employer^  and 
after  all  matters  between  them  had  been  adjusted,  and  all 
accounts  settled  on  the  footing  of  their  contract,  we  should 
subject  them  to  be  ripped  open  by  thia  action  of  tort  being 
facQUght  against  him. 


Aldeeson,  B.-^I  am  of  the  same  opinion.  The  contract 
in  this  case  was  made  with  the  Postmaster-General  alone; 
and  the  case  is  just  the  same  as  if  he  had  come  to  the  de- 
fSendant  and  ordered  a  carriage,  and  handed  it  at  cmoe  over 
to  Atkinson.  If  we  were  to  hold  that  the  plaintiff  could  sue 
ID  such  a  ease,  there  is  no  point  at  which  such  actions  would 
stop.  The  only  safe  rule  is  to  confine  the  right  to  recover 
to  those  who  enter  into  the  contract :  if  we  go  one  step 
beyond  that,  there  is  no  reason  why  we  should  not  go  fifty* 
The  (Noly  real  argument  in  favour  of  the  action  is,  that  tins 
is.  a  case  of  hardship ;  but  that  might  have  been  obviated, 
if  the  plaintiff  had  made  himself  a  party  to  the  contract 
Then  it  is.  urged  that  it  falls  within  the  principle  of  the 
case  of  Levy  v.  Langridge.  But  the  principle  of  that  caee 
was  simply  this,  that  tiie  father  having  bought  the  gun  for 
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Exch,  of  Pieot,  the  very  purpose  of  being  used  by  the  plaintiff,  the  defend- 
ant made  representations  by  which  he  was  induced  to  use 
it.  There  a  distinct  fraud  was  committed  on  the  plaintiff; 
the  falsehood  of  the  representation  was  also  alleged  to  have 
been  within  the  knowledge  of  the  defendant  who  made  it, 
and  he  was  properly  held  liable  for  the  consequences.  How 
are  the  facts  of  that  case  applicable  to  those  of  the  present  ? 
Where  is  the  allegation  of  misrepresentation  or  firaud  in 
this  declaration  ?  It  shews  nothing  of  the  kind.  Our  judg- 
ment must  therefore  be  for  the  defendant. 


GuRNEY,  B.,  concurred. 


BoLFE,  B. — ^The  breach  of  the  defendant's  duty,  stated 
in  this  declaration,  is  his  omission  to  keep  the  carriage  in 
a  safe  condition ;  and  when  we  examine  the  mode  in  which 
that  duty  is  alleged  to  have  arisen,  we  find  a  statement 
that  the  defendant  took  upon  himself,  to  wit,  under  and  by 
virtue  of  the  said  contract,  the  sole  and  exclusive  duty, 
charge,  care,  and  burden  of  the  repairs,  state,  and  condi- 
tion of  the  said  mail-coach,  and,  during  all  the  time  afore- 
said, it  had  become  and  was  the  sole  and  exclusive  duty  of 
the  defendant,  to  wit,  under  and  by  virtue  of  his  said  con- 
tract, to  keep  and  maintain  the  ^aid  mail-coach  in  a  fit, 
proper,  safe,  and  secure  state  and  condition.    The  duty, 
therefore,  is  shewn  to  have  arisen  solely  firom  the  contract ; 
and  the  fallacy  consists  in  the  use  of  that  word  "  duty.''   K 
a  duty  to  thePostmaster-Gteneral  be  meant,  that  is  true;  but 
if  a  duty  to  the  plaintiff  be  intended  (and  in  that  sense  the 
word  is  evidentiy  used),  there  was  none.    This  is  one  of 
those  unfortunate  cases  in  which  there  certainly  has  been 
damnum,  but  it  is  damnum  absque  injurii ;  it  is,  no  doubt, 
a  hardship  upon  the  plaintiff  to  be  without  a  remedy,  but 
by  that  consideration  we  ought  not  to  be  influenced.  Hard 
cases,  it  has  been  frequentiy  observed,  are  apt  to  introduce 
bad  law. 

Judgment  for  the  defendant. 
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Bxeh.  Iff  Pleat, 
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The  Attorney-General  v.  Donaldson  and  Others.  June  9. 

X.  HIS  was  an  information  of  intrusion.     The  information  An  information 

stated^  that  whereas  heretofore^  to  wit,  on  &c.,  a  certain  ^tated^"ha"the 

messuage  or  dwelling-house,  situate  and  being  in  the  parish  ^^^t^f'^JU  *"" 

of  St.  Margaret,  within  the  liberty  of  Westminster,  in  the  made  entry  on 

county  of  Middlesex,  and  parcel  of  the  Royal  Palace  at  .uage  or  dweii- 

Kensington,  long  before  then,  and  at  that  time  in  the  oc-  {„fte*&"'and 

cupation  of  our  Lady  the  QiteeTi,  was,  and  ought  to  have  being  parcel  of 

/^  .  .  .  *be  royal  palace 

been,  and  of  right  is,  or  ought  to  be,  in  the  hands  and  of  Kensington, 

possession  of  our  said  Lady  Queen  Victoria,  as  in  right  of  cupation  qf  o\xr 

her  crown  of  Great  Britain  and  Ireland :  yet  the  defendants  i;'^Ch?ch"wM' 

heretofore,  to  wit,  on  &c. ,  with  force  and  arms,  in  and  in  the  hands 

•  iT^T^  i»,.  *"<*  possession 

upon  the  possession  of  our  said  Lady  the  Queen,  of  and  in  of  the  Queen  in 

the  premises  aforesaid,  entered,  intruded,  and  made  entry,  cfown.    The 

and  remained  and  continued  thereon  for  a  long  time,  to  ^fjl^j^j"!^  j^g 

wit,  &C.  form  given  by 

Plea,  that  the  trespasses  in  the  information  mentioned  Hen.  s/c.  5, «. 
were  committed  by  the  defendants  under  the  authority  of  comin?tted*hc 

a  certain  commission  of  sewers  of  our  said  sovereign  lady  trespasses  under 

the  now  Queen,  before  and  at  the  said  times  when  8z;c.,  a  commission  of 

being  in  full  force,  for  tax  assessed  by  the  said  commission,  assessed  by  the 

and  according  to  the  tenor  and  eflTect,  true  intent  and  "on^^^e/i 

meaninfi:,  of  the  several  statutes  of  sewers  made  and  then  <>»  demurrer, 

.      -  .  that  this  form 

and  now  in  force.     Venncation.  of  plea  was  not 

Demurrer.    The  following  were  the  points  of  demurrer  jnfomation'of* 

stated  on  the  part  of  the  Attomey-General.    First,  that  [°|["^'J"j^J'*  *^* 

the  Queen  is  not  bound  by  the  statute  of  sewers,  so  far  as  Crown, 

the  same  points  out  the  mode  of  pleading.     Second,  that  cannot  be  le- 

the  plea  should  have  set  out  specially  the  whole  of  the  ^lit^/jJlt^r^e 

grounds  upon  which  the  defendants'  justification  depends,  precincts  of  a 

^  ^  *  royal  palace, 

occupied  as  the 

residence  of  the 

'    Sovereign  ;  and  Kensington  Palace  is  within  this  description. 

But  eembU,  that  the  averment  in  this  information  did  not  sufficiently  show  the  palace  to  be  tht 

retidenee  of  the  Sovereign. 
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Sxch.  of  Pleat,  Third,  that  the  plea  should  have  set  forth  more  definitely 
the  commission  of  sewers^  and  the  assessment  under  it. 
The  case  was  argued  in  Easter  Term  (April  26)^  by 

The  Attorney- General  for  the  Crown. — ^Two  questions 
arise  in  this  case :  the  first  one  of  considwable  importance, 
whether  a  royal  palace^  in  the  occupation  of  the  sovereign, 
is  within  the  statute  of  sewers^  and  liable  to  be  rated  for 
the  sewers'  tax :  the  second,  whether  the  defendants,  in  aa 
information  of  intrusion  at  the  suit  of  the  Crown,  are  at 
liberty  to  plead  the  general  form  of  plea  given  by  tbe 
Statute  of  Sewers,  23  Hen.  8,  c.  6,  s.  11. 

With  respect  to  the  first  point,  it  is  impossible  that  a 
rate  can  be  levied  on  a  palace  in  the  occupation  of  the  so- 
vereign. And  in  the  case  of  Winter  y.  Miles  {a),  it  was 
held  that  Kensington  Palace,  being  kept  in  a  constant  state 
of  preparation  to  receive  the  king,  with  his  ofiKcers,  servants, 
and  guards  residing  and  doing  duty  there  at  all  times,  and 
some  of  the  royal  family  having  apartments  there  (all  which 
circumstances  still  exist  with  respect  to  it),  was  privileged 
as  a  royal  palace  against  the  intrusion  of  the  sheriff  for  the 
purpose  of  executing  process  against  the  goods  of  a  person 
having  the  use  of  apartments  therein.  There  Lord  Ellen- 
borough  says — ''  If  his  Majesty  were  neither  actually  nor 
virtually  present  at  Kensington,  neither  in  his  royal  person 
nor  by  his  officers,  domestics,  or  any  of  his  family,  it  would 
be  difficult  to  say  that  such  a  place  was  entitled  to  the  pri- 
vileges of  a  royal  palace  ....  So  long,  however,  as  the 
emblems  and  ensigns  of  the  kingly  dignity  are  preserved  in 
such  palace,  and  the  apartments  exclusively  appropriated 
to  his  use  are,  by  his  immediate  servants,  kept  ready  and 
in  a  fit  condition  to  receive  him  at  ai\y  time,  whilst  others 
are  kept  in  like  manner  for  the  use  of  his  officers,  and 
some  are  immediately  occupied  by  his  Majesty's  sons;  and 

(a)  10  East,  578. 
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no  Buch  use  made  of  the  rest  of  the  palace  as  to  predude  Bxeh.  «/  pim§. 


or  materially  interrupt  his  Majesty's  return  to  it  whenever 
he  might  choose  to  do  so;  his  Majesty^  we  think^  may  be 
considered  as  yirtually  residing  there;  .  .  .  and  that  a 
palace  thus  in  all  respects  circumstanced  may  be  considered 
as  a  place  exempt  and  pririleged  from  the  exteution  and 
service  of  the  ordinary  process  of  the  law/'  Neiherton  y. 
Ward  (a)  will  be  dted  for  the  defendants.  There  it  was 
held  that  a  tenement  situate  in  the  king's  dock-yard,  de- 
nying a  benefit  from  the  public  sewersi  and  occupied  by 
an  officer  of  government,  who  paid  no  rent,  "was  liable  to 
%&  rated  to  the  sewers'  rate.  But  that  case  is  altogether 
distinguishable  from  the  present  It  was  decided  upon  the 
provisions  of  the  stat.  23  Hen.  8,  c.  5,  s.9,  which  enacts  in 
express  terms,  "  that  the  same  laws,  ordinances  and  decrees 
to  be  made  and  ordained  by  the  commissioners,  shall  bind 
as  well  the  lands,  tenements,  and  hereditaments  of  the  king 
our  sovereign  lord,  as  all  other  persons  and  their  heirs,  for 
such  their  interest  as  they  shall  fortune  to  have  in  any 
lands/'  &c ;  and  the  8  &  4  Edw.  6,  c.  8,  which  enacts, 
''  that  all  scots,  lots,  and  sums  of  money  hereafter  to  be 
rated  and  taxed  by  virtue  of  such  commission  of  sewers, 
upon  any  the  lands,  &c.  of  our  sovereign  lord  the  king,  for 
any  mann^  or  thing  concerning  the  articles  of  the  said 
commission  of  sewers,  shall  be  levied  by  distress."  That 
was  the  case  of  crown  property  applied  by  the  crown  to 
public  purposes,  and  held  by  a  subject  under  the  crown, 
sot  of  property  in  the  occupation  of  the  sovereign  himself. 
The  crown  occupies  in  its  public  capacity,  and  no  beneficial 
ocaqfoiicn  can  be  8U]^[K>8ed  to  be  enjoyed  by  it. 

Secondly,  the  defendants  are  not  entitled  to  plead  the 
general  plea  given  by  the  statute.  The  23  Hen.  8,  c.  5, 
s.  11,  enacts,  **  that  if  any  action  of  trespass,  or  other  suit, 
shall  happen  to  be  attempted  against  any  person  or  persons 

(a)  3B.&  Aid.  21. 


1842. 
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Exeh  of  Pleat,  for  taking  any  distress,  or  any  other  act  doing,  by  authority 
*"  ^     of  the  said  commission,  &c.,  the  defendant  or  defendants 
Att.-Gem.     in  any  such  action  shall  and  may  make  avowry,  cognizance^ 
Donaldson,    pr  justification,  alleging  in  such  avowry,  &c.  that  the  said 
distress,  trespass,  or  other  act  was  done  by  the  authority 
of  the  commission  of  sewers,  for  lot  or  tax  assessed  by  the 
said  commission,'^  fee.    An  information  of  intrusion  cannot 
be  considered  an  "  action  of  trespass  or  other  suif  within 
the  meaning  of  this  clause.     It  clearly  refers  to  a  suit  be- 
tween subject  and  subject.     If  the  11th  section  be  held 
applicable,  so  also  must  the  12th,  which  enacts,  that  after 
such  issue  tried  for  the  defendant,  or  nonsuit  of  the  plain- 
tiff, the  defendant  shall  recover  treble  damages  and  costs  ; 
yet  that  obviously  can  have  no  reference  to  proceedings  at 
the  suit  of  the  crown. 

DundaSj  contra. — ^The  plea  is  good.  The  effect  of  the 
stat.  23  Hen.  8,  c.  6,  as  connected  with  and  explained  by 
the  3  &  4  Edw.  6,  c.  8,  is,  that  the  crown  and  the  subject 
are  placed  in  all  respects,  in  reference  to  the  commission 
of  sewers,  on  the  same  footing.  The  11th  section  of  the 
former  statute  was  framed  with  reference  to  all  the  subject 
matters  contained  in  the  preceding  clauses,  and  its  words — 
•'  any  action  of  trespass  or  other  suit'* — are  very  general. 
An  information  of  intrusion  is  a  civil  suit:  Savile,  48; 
Attomey-General  v.  Allgood{a)i  Attomey-General  v.  Do- 
naldson  {b).  In  the  last  case,  the  statute  of  Anne,  allowing 
double  pleading,  was  held  not  to  apply,  because  all  its  pro- 
visions have  reference  to  suits  between  subject  and  subject. 
But  the  crown  may  be  plaintiff^  in  an  action.  This  clause 
was  introduced  for  the  protection  of  the  commissioners  in 
all  cases  where  they  act  in  the  exercise  of  their  public  duty. 
At  common  law,  the  crown  might  put  a  defendant  in  an 
information  of  intrusion  on  shewing  his  title  specially: 

(fl)  Parker,  JO.  (6)  7  M.  &  W.  422. 
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C!oin.  Dig.,  Prerogative,  (D.)  74,  Attorney-General  v.  Hud-  Sseh.  qfPieM, 


ton  (a) :  but  the  object  of  this  statute  was  to  relieye  the 
commissioners  from  doing  so.  There  would  be  vast  incon- 
yenience  in  being  obliged  to  set  out  all  their  proceedings 
at  length.  Again,  the  crown  is  bound  by  an  act  of  Par- 
hament,  although  not  named  in  it,  where  it  is  made  for  the 
advancement  of  religion,  the  maintenance  of  learning,  or 
otherwise  for  the  public  good :  WiUion  v.  Barhley  {b) ;  The 
Case  of  Ecclesiastical  Persons  {c).  This  is  a  statute  very 
much  for  the  public  good,  having  been  made  to  protect  the 
commissioners,  discharging  a  public  and  highly  beneficial 
duty,  from  vexatious  suits.  No  doubt  the  crown  cannot 
be  nonsuited;  but  the  Court  may  exercise  its  judgment 
distributively  on  the  11th  and  12th  sections,  and  apply 
them  to  the  crown  where  they  can  do  so. 

Secondly,  this  rate  was  lawfully  levied.  It  cannot  be 
said,  since  the  decision  in  Netherton  v.  Ward,  that  the 
statutes  of  sewers  do  not  extend  to  the  property  of  the 
crown.  [On  this  point  he  referred  also  to  the  statutes  23 
Hen.  8,  c.  5,  s.  8,  and  13  Eliz.  c.  9,  s.  1  j  Whitley  v.  Faw- 
sett  (rf) ;  Ho\f&rd  v.  Copeland  (c) ;  1  Nolan,  P.  L.  192,  note ; 
Soady  y.  Wilson  (/) ;  Rex  v.  Matthew  {g).]  The  case  of 
Jtlnter  ▼.  Miles  has  been  referred  to  as  shewing  that  Ken- 
sington Palace  retains  all  the  privileges  of  a  royal  palace : 
but  that  was  with  reference  to  the  case  of  process  at  com- 
mon law.  In  Bex  v.  Stobbs  (A),  however,  it  was  held  that 
process  out  of  the  Palace  Court  was  executable  within  the 
palace  of  Westminster,  under  the  charter  of  Charles  II. 
constituting  that  Court,  and  giving  it  jurisdiction  within 
the  palace.  The  Statute  of  Sewers  has  the  same  operation, 
and  so  far  limits  the  common-law  prerogative  of  the  crown. 

(a)  2  Dy.  238  b.  (f)  3  Bos.  &  P.  133. 

(6)  Plowd.  236.  (/)  3  Ad.  &  E.  248. 

(e)  5  Rep.  14  b.  \g)  Cald.  1. 

(lO  Stylei,  12.  \h)  3  T.  R.  736. 
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Bxeh.  (ffPleoM,  Jenkins's  Century^  112^  case  18;  Dagdale  on  the  Statute 
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of  Sewers,  307  {a). 

The  Aitomey-'Generalj  in  reply. — The  proceeding  by  in- 
formation of  introsion  combines  the  incidents  of  an  indict- 
ment for  an  improper  entry  on  the  lands  of  the  crown,  and 
also  of  an  action  for  damages.  But  assuming  it  to  be  only 
an  action  of  trespass  by  the  crown,  yet  the  11th  and  12th 
sections  (^  the  statute,  being  read  together,  shew  clearly 
that  the  legislature  had  not  the  crown  in  view  at  alL  The 
argument  from  the  supposed  difficulty  of  jdeading  the  fiicts 
specially  tends  to  the  same  infisreaoe.  But  why,  if  the 
fact  be  so,  may  not  the  defendants  plead  that  the  locus  in 
quo  was  in  the  occupation  of  a  gardener  or  other  inferior 
person,  absque  hoc  that  it  was  in  the  occupation  of  the 
crown. 

As  to  the  other  point,  the  case  is  altogether  different 
from  that  of  Netheriony.  Ward.  There  the  property  taken 
was  not  public  property,  and  the  plaintiff  was  admitted  by 
the  case  to  be  an  occupier :  but  the  crown  is  not  an  occu- 
pier within  the  statute.  There  is  no  fund  out  of  which 
such  a  charge  as  this  can  come,  for  the  expenses  of  the 
royal  palace  are  provided  for  by  votes  of  Parliament,  and 
are  charges  on  the  Consolidated  Fund.  iBeo?  v.  StohbB 
does  not  apply,  because  there  the  prerogative  was  expressly 
limited  by  the  charter. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.— Here  was  a  case  of  The  Attorney- Gene- 
ral V.  Donakhtm  and  Others,  which  was  argued  before  this 
Court  during  the  last  term.  It  was  an  information  against 
the  defendant  for  intrusion  into  a  certain  messuage  or 

(a)  Ir  bis  <'  History  of  Embanking/'  1662. 
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dwelling-lioiue  in  the  parisli  of  St.  Margaret,  being  pared  s*eh.  0/  Pimi$, 
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of  tlie  royal  palace  of  Kemingtoii,  long  brfore  then  and  at 
that  time  in  the  occupation  of  oar  Lady  the  Queen,  and  Att.-Obii. 
for  committing  certain  trespasses  therein.  The  defendants  DoiiAtMoii. 
pleaded  that  the  several  trespasses  in  the  information  men- 
tioned irere  committed  by  them  under  the  authority  and 
in  pursuance  of  a  txmimission  of  sewers,  at  the  time  when 
fcc.,  being  in  fall  force,  for  tax  assessed  by  the  said  oommis« 
sioners  according  to  the  tenor  and  effect  of  the  several 
statutes  of  sewers ;  and  to  this  plea  there  was  a  general 
demurrer.  On  the  argument  of  this  demurrer,  two  points 
were  noade.  lE^rst,  that  a  royal  palace,  being  the  residence 
of  the  floftereign,  was  not  within  the  authority  of  the  com- 
missioners of  sewers.  Secondly,  that  the  general  form  of 
pleadiag  given  by  the  Statute  of  Sewers  was  not  allowable 
on  «n  information  o(  intrusion  at  the  suit  of  the  crown. 
We  are  of  opinion  that  the  latter  objection  must  prevail, 
and  consequently  it  is  unnecessary  to  determine  whether 
the  averments  in  this  information  are  sufficient  to  shew 
titat  Kensington  Palace  was  a  royal  residence  at  the  time 
of  the  alleged  intrusion,  assuming  that  a  distress  for  non- 
payment of  a  sewers*  rate,  which  certainly  may  be  levied 
on  land  in  the  occupation  of  the  servants  of  the  crown, 
byjvirtne  of  the  9th  section  of  the  28  Hen.  8,  c.  5,  and 
the  3  &  4  Edw.  6,  c.  8,  cannot  be  levied,  any  more  than 
the  ordinary  process  of  the  law  can  be  executed^  within  the 
precinct  of  a  royal  palace  occupied  as  the  residence  of  the 
sovereign,  by  reason  of  the  respect  due  to  the  royal  person. 
Upon  this  latter  proposition  we  do  not  mean  to  intimate  any 
doubt,  although  we  are  not  satisfied  that  aoffioient  appears 
on  the  face  of  the  record  to  give  to  Kensington  Palace  the 
privflege  that  belongs  to  a  royal  residence  of  the  sovereign. 
The  question  whether  a  defendant  at  the  suit  of  the  crown 
is  entitled  to  the  privilege  of  the  general  plea,  depends  on 
the  construction  of  the  11th  section  of  25  Hen.  8,  and  the 
context  of  that  act.    It  is  a  well-established  rule,  generally 
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JSxeh.  of  pua»,  speakings  in  the  construction  of  acts  of  Parliament,  that 
.  ^  ^  the  king  is  not  included  unless  there  be  words  to  that 
Att. Gem.      effect;  for  it  is  inferred  prim&  facie  that  the  law  made 

Donaldson,  by  the  crown,  with  the  assent  of  Lords  and  Commons,  is 
made  for  subjects  and  not  for  the  crown  :  Willion  v.  Bark-' 
ley.  Now,  in  this  case  the  11th  section  gives  the  privilege 
of  a  general  plea  in  any  action  of  trespass  or  other  suit, 
and  directs  that  the  plaintiff  may  reply  generally;  and 
the  12th  section  gives  treble  damages  and  costs  to  the 
defendant,  by  reason  of  his  wrongful  vexation.  The  lan- 
guage of  both  these  sections  is  pointed  at  actions  between 
subjects  merely,  and  not  to  suits  in  which  the  crown  is 
concerned;  and,  generally  speaking,  the  crown  is  not  bound 
under  the  terms  "  party  to  the  suit :"  Regina  v.  T\tchin  (a). 
Nor  do  the  terms  "  action  or  suit,''  where  the  privilege  of 
double  pleading  is  given  by  the  statute  4  &  5  Anne,  c.  16, 
s.  6,  apply  to  informations  of  intrusion,  as  has  been  already 
decided  by  this  Court  in  this  very  suit,  on  the  authority  of 
The  Attomey-General  v.  Allgood;  and  we  cannot  find  any 
thing  in  the  rest  of  the  act  to  control  the  ordinary  mean- 
ing of  these  terms,  and  to  raise  an  implication  that  the 
crown  was  meant  to  be  affected  in  its  proceedings.  The 
probability  is,  that  the  legislature  never  contemplated  a 
case  of  distress  being  necessary  in  respect  of  an  assessment 
on  crown  lands.  Our  judgment  on  this  demurrer  must 
therefore  be  for  the  crown. 

Judgment  for  the  Crown. 


On  a  subsequent  day  (June  11), 

Dundas  applied  to  the  Court  for  leave  to  plead  de  novo, 
or  to  amend  the  plea. 

Alderson,  B. — ^When  this  case  was  argued,  the  Court 
(o)  3  Ld.  Raym.  1066. 


TRINITY   TERM,  5  VICT.  126 

entertained  some  doubt  whether  it  sufficiently  appeared  on  Exch.  of  PUat, 
the  face  of  the  information  that  Kensington  Palace  was  the  *  ^ 

residence  of  the  sovereign :  but  we  cannot  allow  an  amend*      Att.  g^v. 
ment  of  the  plea,  because  in  point  of  fact  there  can  be  no    Domaldbom. 
doubt  that  it  is  so.    Her  Majesty  has  a  right  to  go  and 
Uve  there,  and  there  is  no  one  who  could  resist  her  demand 
to  take  up  her  abode  in  the  palace. 

The  other  Barons  concurring. 

Motion  refused. 


Williams,  Executor  of  Williams,  v.  Oriffith.  j^^^  2q^ 

In  this  case  the  testator,  H.  B.  Williams,  an  attorney.  The  Court  baa 
had  brought  an  action  against  the    defendant  for  his  ^,^^^^110"' 
bill  of  costs,  which  was  delivered  by  him  pursuant  to  •«»  *ttoniey'« 

\  ,    \  ^         bill  containing 

the  statute,  and  referred  to  taxation  by  a  judge's  order,  uzabie  lums, 
Pending  the  taxation,  the  action  abated  by  his  death.  The  brot^btnpon 
plaintiff,  as  his  executor,  afterwards  commenced  this  action  JjuJ*/,,**"***" 
against  the  defendant  for  the  amount  of  the  same  bill.    A 
rale  had  been  obtained,  calling  upon  the  plaintiff  to  shew 
cause  why  the  bill  should  not  be  referred  to  the  Master 
for  taxation,  without  giving  the  usual  undertaking,  and 
without  prejudice  to  the  defendant's  defence  to  the  action ; 
against  which 

R.  V.  Bichards  and  Wehby  now  shewed  cause. — ^This 
application  cannot  be  supported.  It  is  only  where  a  bill 
must  be  delivered,  that  the  Court  has  power  to  refer  it  to 
taxation ;  the  two  branches  of  the  stat  2  Geo.  2,  c.  23, 
s.  28,  being  in  this  respect  correlative.  But  the  executor 
of  an  attorney  need  not  deliver  a  bill,  and  he  cannot  de- 
liver one  signed  by  the  attorney  in  conformity  with  the 
statute.  It  was  indeed  held  in  Penson  v.  Johnson  (a),  that 
(a)  4  Taunt.  724. 
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Exeh.  of  Pleat,  where  the  executor  did  deliver  a  bill,  or  where  it  bad  been 
-     delivered  by  the  testator  in  his  lifetimei  it  might  be  referred 
Williams      to  taxation ;  but  that  case  was  not  much  considered,  and 
Griffith,      was  overruled,  after  time  taken  to  consider,  by  PfUtesan, 
J.,  in  Doe  d.  Sabin  v.  Sabki  (a),  which  is  expressly  in  point 
fi>r  the  defendant    The  rule  was  laid  down  by  this  Ck>ttrt 
in  Williams  v.  Griffith  (&),  that  in  the  case  of  an  action 
brought  by  an  attorney  on  a  bill  containing  any  taxable 
item,  the  Court,  in  the  exercise  of  its  jurisdiction  over  its 
own  officer,  will  refer  it  to  taxation  ;  but  there  is  nothing 
in  that  case  to  shew  that  the  Court  assumed  any  jurisdic- 
tion beyond  that  given  by  the  statute. 

JerviSy  contra. —  The  decision  in  WiUiams  v.  Griffith 
goes  to  this  extent,  that  in  order  to  give  the  Court  jujris^ 
diction,  aft^  action  brought,  to  refisr  the  bill  fbr  taxation^ 
it  is  sufficient  that  it  is  a  bill  containibug  some  taxable 
item;  and  it  is  not  necessary  for  that  purpose  that  the 
party  bringing  the  action  should  be  an  officer  of  the  Court* 
The  Court  has  cognizance  (^  the  cause,  and  will,  m.  the 
exercise  of  its  equitable  jurisdicticHa,  refer  the  subject-mat- 
ter of  it  to  be  examined  into  by  the  onty  competent  tpribu* 
nal.  The  case  of  Doe  d.  Sabin  v.  Sabin  does  not  apply> 
because  there  no  action  was  brought,  and  the  judgm^it  of 
Patteson,  J.,  proceeds  mainly  on  that  ground.. 

Lord  Abinoeb,  C.  B. — I  think  this  rule  must  be  dis- 
charged. We  are  called  upon  to  carry  the  principle,  a  step 
farther  than  it  has  hitherto  gone,  by  subjecting  a  party 
who  is  not  an  attorney  to  the  summaiy  jurisdiction  of  the 
Court.  It  certainly  would  be  mucb.  more  convenient  if 
the  parties  could  agree  ta  refer  the  bill  to  taxation,  and  I 
cannot  suppose  that  the  executor  would  have  a  bettey 
chance  with  a  jury  than  with  the  Master.  But,  in  order 
to  enable  us  to  make  this  rule  absolute,  two  pdints  should 

(a)  8  Dowl.  P.  C.  468.  (6)  6  M.  &  W.  32. 
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ooncnr;  an  action  should  be  brought  by  an  attorney  for  Sxeh^ofPhn, 
his  biU^  and  the  bill  should  contain  taxable  terms. 

Alderson,  B. — I  am  of  the  same  opinion.  To  give  the 
Court  jurisdiction,  two  circumstances  must  concur ;  the 
action  must  be  brought  on  an  attorney's  bill  containing 
taxable  items,  and  it  must  be  the  attorney  who  brings  the 
action. 

OuBNBY,  B.,  and  Bolfb,  B.,  concurred. 

Rule  discharged,  with  costs. 


Coombs,  Administratrix,  v.  Noad. 


June  2. 


lyETINUE  by  the  plaintiff,  as  administratrix  of  John  in  an  action  of 
Coombs^  for  certain  goods  and  chattels,  to  wit,  1000  yards  tain  goods,  to 
of  broad  cloth,  and  two  pieces  of  other  cloth,  the  property  of  broad  doth** 
of  the  intestate.  »?«*  i^°  P*«f  ■ 

of  other  cloth, 

Pleas>  first,  non  detinet.     Secondly,  that  the  intestate  the  defend- 
delivered  to  the  defendant  the  said  goods  and  chattels  in  pi"ea  cUimed  a 
the  declaration  mentioned,  to  wit,  the  said  cloths^  to  be  by  Jh^ctth.  men- 
him,  in  the  way  of  his  trade,  milled  and  prepared,  for  cer-  tionedin  the 

11  1  1  t./«i  n  declaration ; 

tain  reward,  and  on  the  terms  that  the  price  and  value  q£  and  it  appeared 
the  work  to  be  done  by  the  defendant  in  milling  and  pre-,  originally  eight 
paring  the  said  cloths  as  aforesaid,,  should  be  paid  upon  ^'^tf  ^^n^J^iu 
the  completion  of  the  milling  and  preparing  of  the  said  vered  at  the 
cloths;  and  that  the  defendant  should  have  a  lien  on  the  said  the  defendant 
cloths  for  the  price  and  value  aforesaid,  and  be  entitled  to  ind**t/at  rix  out 
detain  the  same  as  a  security  for  the  payment  of  such  of  the  eight 

•^  '^  "^  pieces  had  af- 

pnce  and  value  to  the  defendant :  that  the  defendant  re-  terwards  been 
ceived  the  said  cloths  upon  those  terms,  and  milled  and  jy>M,  that  tiir 
prepared  thev9;  and  that  the  reasonable  price  and  value  jjnde*dtothe 

of  the  said  work  therefore  payable  to  the  defendant,  two  piecei  ac- 
tually deuinedy 
and  that  the 

defendant  could  not  under  that  plea  set  up  a  claim  of  lien  for  fulling  more  than  two  pieces^  but 

ihoald  haT«  tastrted  apecificAlly  hia  claim  in  respect  of  the  eights 
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Sxeh.  of  pua^  amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of 
£16j  which  money  remaining  due,  the  defendant  detained, 
and  still  did  detain,  the  said  cloths  as  such  lieu  and  secu- 
rity for  its  payment. 

Replication,  that  after  the  milling  and  preparing  the 
said  cloths,  the  plaintiff  tendered  and  offered  to  pay  the 
defendant  the  sum  of  lOs,,  parcel  of  the  said  sum  of 
JE15,  being  the  price  and  value  of  the  work  done  by 
the  defendant  in  milling  and  preparing  the  said  cloths, 
which  the  defendant  refused  to  accept ;  and,  as  to  the  re- 
sidue of  the  said  sum  of  £15,  that  the  said  sum  of  lOtf.  and 
no  more  was  the  reasonable  price  and  value  of  the  work  in 
the  plea  mentioned,  and  the  only  sum  due  and  owing  to  the 
defendant,  in  respect  thereof,  at  the  time  of  the  detention. 

Rejoinder,  that  the  price  and  value  of  the  milling  and 
preparing  the  said  cloths  was  a  sum  of  money  greater  than 
the  said  sum  of  10«.,  to  wit,  the  sum  of  £15:  without  this, 
that  the  said  sum  of  10s,  and  no  more  was  the  price  and 
value  of  the  milling  and  preparing  of  the  said  cloths,  in 
manner  and  form  as  the  plaintiff  alleged,  whereupon  issue 
was  joined.  There  was  also  a  plea  of  a  general  lien,  which 
was  traversed,  and  became  immaterial. 

At  the  trial  before  Erskine,  J.,  at  the  last  assizes  at  Salis- 
bury, it  was  proved  that  the  intestate  had  originally  de- 
livered eight  pieces  of  cloth  at  the  same  time  to  the  de- 
fendant to  be  fulled,  and  that  six  out  of  them  had  been 
afterwards  re-delivered.  That  the  defendant  then  detained 
the  remaining  two  pieces  under  a  claim  of  lien  for  the 
amount  due  for  fulling  all  the  eight  pieces,  and  that  a  sum 
had  been  tendered  by  the  plaintiff,  which  only  amounted 
to  the  price  of  fulling  the  two  pieces.  The  defendant 
thereupon  contended,  that,  as  the  contract  was  entire  for 
fulUng  the  eight  pieces,  he  was  justified  in  detaining  the 
two  for  the  whole  sum ;  and  that  he  had  not  waived  that 
lien  by  giving  up  a  portion  of  the  goods.  It  was  however 
urged  on  the  part  of  the  plaintiff,  that  the  plea  of  lien 
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only  extended  to  the  goods  actually  detained,  and  the  price  Bxeh,  »/  Pteot, 


of  fulling  them^  and  not  to  all  the  goods  mentioned  in  the 
declaration*  The  learned  Judge  was  of  opinion  that  the 
plea  extended  to  all  the  goods  mentioned  in  the  declaration, 
and  thereupon  directed  the  jury  to  find  a  verdict  for  the  de- 
fendant on  the  second  plea,  resertring  leave  to  the  plaintiff 
to  move  to  enter  a  verdict  for  her,  should  the  Court  be  of 
opinion  that  the  plea  was  thus  limited,  or  that  the  defend- 
ant had  no  right  of  lien  in  respect  of  the  price  of  fulling 
all  the  pieces. 

Erk  having,  in  Easter  Term,  obtained  a  rule  accord- 
ingly, 

Bantaw  shewed  cause. — ^The  defendant  had  a  lien  on 
the  whole  of  the  eight  pieces,  and  the  contract  being  entire, 
he  was  justified  in  detaining  any  part  of  the  goods  for  the 
whole  sum  which  became  due  to  him  under  it ;  and  he  did 
not  give  up  that  right  by  re-delivering  sin  of  them  :  Fbrd 
V.  Bayntcn  (a).  There  7b«n/on,  J.,  after  having  conferred 
with  the  other  Judges  of  the  Court  of  Queeh^s  Bench,  says, 
"  We  are  of  opinion  that,  as  the  two  horses  were  brought 
at  one  and  the  same  time,  and  therefore  undeif  one  con*- 
tract  relating  to  both,  the  lien  of  the  innkeeper  upon  both 
survives  as  to  the  remaining  one.  The  innkeeper  must 
therefore  be  paid  the  amount  due  for  the  keep  of  both 
horses.'^  The  case  of  Blake  v.  Nicholson  {b)  is  very  like  the 
present.  There  it  was  holden  that  a  printer  employed 
to  print  certain  numbers,  but  not  all  consecutive  num- 
bers, of  an  entire  work,  has  a  lien  upon  the  copies  not 
delivered  for  his  general  balance  due  for  printing  the  whole 
of  those  numbers.  As  to  the  form  of  the  plea,  it  is 
pleaded  to  a  declaration  on  which  the  plaintiff  might  have 
recovered  damages  for  the  detention  of  the  whole  eight 

(a)  1  Dowl.  P.  C.  357.  (h)  3  M.  &  Selw.  167. 

VOL.  X.  K  M.  W. 


1842. 
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Exch.  of  PUat,  pieces :  the  plea  confesses  the  whole  decUiration :  the  de- 

1842  t  «r  / 

fendant  has  no  means  of  ascertaining  precisely  in  respect 
of  what  the  plaintiff  will  complain,  and  therefore  he  pleads 
to  the  whole.  Suppose  the  defendant^  at  some  former 
period,  had  refused  to  deliver  the  whole  of  the  eight  pieces, 
and  afterwards  had  given  up  six,  he  might  be  anxious  to 
justify  that  detention,  as  he  could  not  know  whether  the 
plaintiff  would  rely  upon  it  or  not  He  therefore  pleads  in 
such  a  way  as  to  meet  any  aspect  that  the  case  may  as- 
sume. 

Erie  and  Bere^  in  support  of  the  rule,  were  stopped  by 
the  Court. 

Lord  Abinoeb,  C.  B. — The  plea  does  not  apply  to  all 
the  goods  mentioned  in  the  declaration,  but  only  to  tho^e 
detained  hy  the  defendant.  Now  the  defendant  had  before 
the  action  delivered  up  six  out  of  the  eight  pieces^  and  the 
plaintiff  complained  therefore  only  of  the  detainer  of  the 
two.  The  plea  therefore  applies  only  to  those  two,  and  the 
amount  due  for  them  had  been  tendered;  and  the  plaintiff 
therefore  made  out  his  issue.  If  the  defendant  intended 
to  insist  upon  a  lien  for  falling  other  doths^  he  should 
have  mentioned  them  in  his  plea. 

Aldsrson^  B.^  Gubnsy,  B.,  and  Bolfe,  B.,  concurred. 

Bule  absolute. 
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Kjreh.  of  P/eM, 
1842. 


Fox  V.  Frith  and  Others. 


June  2, 


7th  May,  1839, 
a  company  was 
formed  called 
the  West  Min- 
ing Association, 
of  which  the 
defendantswere 
directors.     The 
plaintiff,  by  an 
dat- 


Assumpsit  by  the  plaintiff  as  the  payee,  against  the  By  a  deed  dated 
defendants  as  the  makers,  of  a  promissory  note,  dated  the 
17th  of  August,  1839,  for  £1385,  payable  on  the  1st  of 
August,  1841. 

Pleas,  first,  that  the  defendants  did  not  make  the 
note  :  secondly,  that  before  the  making  of  the  agree- 
ment thereinafter  mentioned,  and  of  the  said  promissory  •grtement  da 
note,  the  defendants  and  others  were  united  in  copart-  1839,  agreed  to 
nership  under  the  name  of  the  West  Mining  Associa-  JUnyMwio*^**"" 
tion;  that  on  the  10th  of  July,  1889,  a  certain  agree-  pV„nancVMiiis 
ment  in  writing  was  made  between  the  plaintiff  and  BiiningCom- 
the  defendants,  whereby  the  plaintiff  agreed  to  sell,  and  for  by  the  sum 
the  defendants,  as  such  directors,  to  purchase,  ICXX)  shares  byfhe^ddivw- 
of  the  stock  of  the  Pennance  Mills  Mining  Company  for  i"»  *°  *".*"  o^, 

®  ^      ^  200  scrip  certi- 

£1385,  in  part  of  such  purchase,  and  also  in  consideration  ficates  of  shares 

of  the  delivery  to  the  plaintiff  of  200  scrip  or  registered  Mining  a"  o- 

oertificates  of  shares  in  the  stock  of  the  West  Mining  As-  ^^^ej  w  J?o 

sociation ;  that  upon  the  making  of  the  said  agreement,  and  ^  ?^^^  <>"  ^« 

_^  ,  ,.^,  .  i,^i  Istof  August, 

before  the  making  of  the  promissory  note,  the  defendants  1841.    imme- 
delivered  to  the  plaintiff,  and  the  plaintiff  accepted,  the  fhe'elicutionof 
200  scrip  certificates,  and  the  plaintiff  then  became  the  Jjl*  "^'f^^^^V 

^  '  ^  200  scrip  ceru- 

proprietor  thereof^  and  entitled  to  share  in  the  dividends  ficates  were  ob- 
and  profits  of  the  said  co-partnership;  and  that  the  de-  pillimirs 
fendants  as  such  directors,  and  for  and  on  behalf  of  the  JJ5^d^n"he*re- 

gister  book  of 
the  West  Min- 
ing Associaition  in  the  plaintiff's  name.  The  defendants  afterwards  gave  the  plaintiff  the 
following  promissory  note,  dated  August  17,  1839 :  "  We  Jointly  promise  to  pay  to  J.  F.  (the 
plaintiff)  i?1385,  on  the  1st  of  August,  1841,  for  value  received  in  Pennance  shares  pursuant  to 
annexed  contract."  This  note  was  signed  by  all  the  defendants  in  their  individual  names.  The 
deed  of  settlement  of  the  West  Mining  Company  provided  that  holders  of  scrip  certificates 
should  not  be  considered  as  qualified  proprietors ;  and  that  a  certain  proporUon  of  the  net  pro- 
fits of  the  year  should  be  divided  amongst  the  shareholders  and  scrip -certificate  holders,  in  pro- 
portion to  their  several  shares  and  interests.  The  plaintiff  had  not  paid  any  instalments  nor 
signed  the  deed  of  settlement,  but  continued  to  be  the  holder  of  the  scrip  certificates : — Held,  in 
an  action  brought  upon  the  note,  that  a  plea  that  the  defendants  made  the  note  as  directors  and 
on  behalf  of  the  mining  co-partnership,  and  that  the  plaintiff  was  a  partner  with  the  defendants, 
was  not  supported  by  proof  of  the  above  facts. 

k2 
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iRnc*.  ofPhoi,  said  co-partnership^   made  the  promissory  note  to  the 
^        "'  ^     plaintiff^  for  the  purpose  of  securing  payment  of  the  sum  of 
^^^  £1385 ;  and  that  the  plaintiff^  before  and  at  that  time,  was 

FmiTH.        a  partner  with  the  defendants  in  the  said  co-partnership. 
Replication^  de  injnriA. 

At  the  trial  before  Erskine,  J.,  at  the  last  Spring  Assizes 
for  the  county  of  Cornwall,  the  following  facts  were  given 
in  evidence.  By  a  deed  of  settlement,  dated  the  7th  of 
May,  1839,  a  company  was  formed  called  the  "  West  Min- 
ing Association,^  and  the  defendants  were  appointed  direc- 
tors. By  a  clause  in  the  deed,  all  bills  and  notes  were  to 
be  drawn,  indorsed,  accepted,  &c.,  by  three  directors.  On 
the  10th  of  July,  1839,  another  company,  called  the  "  Pen- 
nance  Mills  Mining  Company,^  was  formed,  of  which  all 
the  shares  were  vested  in  the  plaintiff.  On  the  same  day 
the  plaintiff,  by  agreement,  stipulated  to  sell  1000  of  these 
shares  to  the  West  Mining  Association,  to  be  paid  for 
partly  by  the  sum  of  £1385,  and  partly  by  the  delivery  to 
the  plaintiff  of  200  scrip  or  registered  certificates  of  shares 
in  the  West  Mining  Association,  with  the  sum  of  £2  certi* 
fied  to  be  paid  on  each  of  such  shares.  The  sum  of  JE1385 
was  not  to  be  paid  until  the  1st  of  August,  1841.  Imme- 
diately upon  the  execution  of  the  above  agreement,  200 
scrip  certificates  were  obtained  by  the  plaintiff's  agent,  and 
were  entered  in  the  register-book  of  the  West  Mining  As- 
sociation  in  the  plaintiff's  name.  A  promissory  note  was 
afterwards  given  by  the  defendants  to  the  plaintiff,  which 
was  as  follows : — 

"  £1386,  ''  London,  August  17th,  1839. 

'^  We  jointly  promise  to  pay  to  Joshua  Fox  the  sum  of 
£1385  on  the  lat  day  of  August,  1841,  for  value  received 
in  Pennance  shares,  pursuant  to  annexed  contract.'' 

(Signed  by  all  the  defendants,  who  were  five  of 
the  directors  of  the  Company,  but  not  stating 
them  to  be  such). 
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By  the  25th  dause  of  the  deed  of  settlement  it  was  pro-  BmH.  rf  pum, 
ynded,  that  those  proprietors  only  should  be  considered  as 
qualified  proprietors^  and  entitled  to  vote^  who  should  indi- 
viduaUy  be  proprietors  of  not  fewer  than  twenty-five  reffit-* 
iered  shares.  The  26th  provided  that  the  holders  of  scrip 
certificates  should  not  be  considered  as  qualified  prc^rietors, 
and  entitled  to  vote  at  general  meetings  in  respect  thereof. 
The  86th  clause  provided  that  a  certain  proportion  of  the 
net  profits  of  the  year,  or  so  much  as  the  directors  should 
determine,  should  be  divided  amongst  the  shareholders 
and  scrip-certificate  holders,  in  proportion  to  their  several 
shares  and  interests  accordingly.  The  plaintifi^,  it  appeared, 
had  not  signed  the  deed  of  settlement,  nor  paid  the  instal- 
ments due  on  the  shares.  At  the  trial,  a  verdict  was  found 
for  the  plaintiff  upon  all  the  issues,  leave  being  reserved  to 
the  defendants  to  move  to  enter  a  verdict  on  the  second 
issue,  if  the  Court  should  be  of  opinion  that,  under  the 
circumstances  above  stated,  the  second  plea  was  proved. 
— Crawder  baring,  in  Easter  Term  last,  obtained  a  rule 
accordingly, 

Erie  and  Bidt  now  shewed  cause. — The  plaintiff  was  not 
a  partner  in  the  West  Mining  Association  at  the  time  the 
agreement  creating  the  debt  was  made,  and  therefore  the 
promissory  note  was  binding  upon  the  defendants,  and 
the  plea  was  not  supported.  He  could  not  become  a  part- 
ner tintil  the  transfer  to  him  of  the  200  shares,  which  took 
place  subsequently  to  the  making  of  the  agreement. 
Besides,  by  the  26th  clause  of  the  deed  of  settlement  it  is 
expressly  prorided,  that  the  holders  of  scrip  certificates 
should  not  be  considered  as  qualified  proprietors ;  and  the 
deed  draws  a  marked  distinction  between  shareholders  and 
scrip-certificate  holders.  The  scrip  certificates  were  trans- 
ferable to  bearer;  there  was  no  knowing  who  were  the 
holders  of  them.  Secondly,  this  was  a  separate  debt. 
The  note  not  being  signed  by  the  defendants  as  directors. 
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Exek.(ifPUaif  or  stated  it  to  be  made  by  them  on  behalf  of  the  company, 
the  parties  were  bound  individaallj,  and  the  defendants 
have  no  right  by  parol  to  shew  that  it  was  connected  with 
the  partnership  transaction :  Emly  v.  Lye  (a) ;  Siffkin  v. 
Walker  {b)]  Woodbridge  v.  Sp(Hmer{c).  The  plea  states 
that  the  defendants  as  directors  made  the  note,  but  they 
did  not  do  so.  The  distinction  is,  that  where  a  partner  draws 
on  other  partners  by  name,  and  they  individually  accept,  he 
may  recover  against  them,  because  by  such  an  acceptance 
a  separate  right  is  acknowledged  to  exist ;  as  was  said  by 
Best,  C.  J.,  in  Neale  v.  Turton  {d),  which  is  also  shortly 
stated  in  Collyer  on  Partnership,  179.  It  makes  no  differ- 
ence if  it  was  in  truth  given  on  the  partnership  account,  if 
it  be  given  by  the  parties  individually,  and  as  a  separate 
transaction.     [They  were  then  stopped  by  the  Court.] 

Crowdeti  Swann,  and  M,  Smith,  in  support  of  the  rule. — 
The  defendants  are  entitled  to  have  the  verdict  entered  for 
them.  Although  the  note  does  not  express  that  it  is  given 
by  the  defendants  as  directors  of  the  company,  the  plaintiff 
and  the  defendants  were  jointly  interested  in  the  fund  out 
of  which  the  £1385  was  to  be  paid,  the  plaintiff  having 
become  so  interested  as  soon  as  he  received  and  accepted 
the  scrip  certificates.  If  a  dissolution  of  the  partnership 
were  to  take  place,  the  plaintiff  would  be  entitled  to  his 
share  of  the  funds  of  the  company.  A  court  of  equity  is  the 
proper  place  in  which  to  sue  the  defendants,  and  the  plaintiff 
has  no  right  to  sue  the  makers  of  the  note  in  a  court  of 
law,  for  he  is  thereby  suing  himself.  The  plaintiff  was  still 
a  scrip  holder  up  to  the  commencement  of  the  action,  and 
therefore  he  had  not  parted  with  or  forfeited  his  interest 
in  the  fund.  The  plea  states  that  the  defendants  made 
the  note  as  directors,  and  they  did  so  in  fact,  and  it 
makes  no  difference  that  they  signed  it  in  their  own 

(a)  15  Ewt,  7.  (c)  3  B.  &  Aid.  233. 

(b)  2  Camp.  308.  (d)  4  Bing.  151 ;  12  Moore,  365. 
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names.     In    Teapue  ▼•  Hitbbard  (a),  a  member  of  the  £«*•  oj  pum, 


1842. 


Cornish  Tin  Smelting  Company  was  employed  by  the 
company  as  their  agent  to  sell  goods^  reeeiving  a  com-  ^ox 
mission  for  his  tronble;  having  sold  goods  on  account  futb. 
of  the  company,  he  drew  on  the  purchaser  a  biU  of  ex- 
change, payable  to  his  the  drawer's  own  order,  and  aft^ 
it  had  been  accepted  he  indorsed  it  to  the  actoary  of  the 
company,  and  the  latter  indorsed  it  to  another  member 
who  was  the  managing  director,  and  who  purchased  goods 
for  the  company :  the  company  being  then  indebted  to  him 
in  a  larger  amount  than  the  sum  mentioned  in  the  bill. 
The  acceptor  having  become  insolvent  before  the  bill  be- 
came due,  the  drawer  received  from  him  10«.  in  the  pound 
upon  the  amount  of  the  bill  by  way  of  composition :  and  it 
was  held,  that  the  indorsee,  being  a  member  of  the  com- 
pany, could  not  sue  the  drawer  on  the  bill,  inasmuch  as  it 
was  drawn  by  the  latter  on  account  of  the  company,  and 
that  he  could  not  recover  the  sum  received  by  the  drawer 
on  the  bill,  because  that  money  must  be  taken  to  have 
been  received  by  him  in  his  character  of  a  member  of  the 
company,  and  not  on  his  own  account.  It  ia  not  stated  in 
the  report  that  the  bill  was  drawn  by  procuration  of  or  for 
the  company.  Lord  Tenierden,  C.  J.,  there  says — ^^  If  the 
plsintiff  could  recover  on  these  bills,  it  would  be  a  recovery 
by  one  joint  contractor  against  another ;  and  then  the  de- 
fendant would  have  a  right  to  caQ  upon  the  plaintiff  for 
contribution.  It  is  clear,  therefore,  that  no  action  can  be 
maintained  upon  the  bills.''  [£r/e. — It  appears  from  the 
report  of  that  case  in  2  Man.  &  By.  869,  that  "in  drawing 
the  bills  the  defendant  wrote  his  name  '  Zach.  Hubbard, 
for  Cornish  Tin  Smelting  Company  f  "  and  there  is  the  fol- 
lowing note  on  that  case  in  CoUyer  on  Partnership,  758  : — 
"  The  form  of  the  drawer's  signature  seems  not  to  have 
been  noticed  by  the  Court.  Suppose  the  drawer  had  drawn 
and  indorsed  in  his  own  name  only,  would  the  decision 

.  (o)  8  B.  &  C.  345.  • 

VOL.    X.  L  M  W.. 
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BMek,tifPUa»,  bave  been  the  same?'']  [So^,  B.— This  Court  decided 
the  contarary  in  Higgins  y.  Senior  (a).]  In  Teague  v.  Hub- 
bard,  the  bill  is  made  payable  to  the  drawer's  own  order, 
which  means  his  own  personal  order.  If  he  was  personally 
liable,  why  was  not  the  action  against  him  held  maintain^ 
able  ?  Here  the  note  on  the  face  of  it  was  made  with  re- 
ference to  the  annexed  agreement,  and  it  is  with  reference 
to  that  the  note  is  signed. — ^Th^  also  cited  Goddardy. 
Hodges  {b),  and  Mainwaring  ▼.  Newman  {c). 

Lord  Abingbb,  C.  B. — This  is  a  plain  case.  The  dis- 
tinction is  between  an  actual  partnership  and  an  inchoate 
right  of  partnership.  It  is  true  that  the  plaintiff  had  a 
right  to  become  a  partner  if  he  had  chosen  to  pay  up  his 
instalments;  bnt  he  did  not  determine  to  become  a  part- 
ner, and  he  did  not  pay  up  his  instalments,  or  sign  the 
deed.  If  then  he  did  not  become  a  partner,  the  plea  is 
not  proved,  bnt  the  debt  ia  proved.  Even  if  the  plaintiff 
had  signed  the  deed,  I  should  have  had  great  doubts  whe- 
ther the  defendants  had  not  made  themselves  liable.  It 
cannot  be  supposed  that  the  plaintiff  intended  that  the 
contract  should  be  such  a  one  as  should  force  him  to  seek 
his  remedy  in  equity.  The  defendants  gave  the  plaintiff  a 
promissory  note,  in  which  they  do  not  describe  themselves 
as  directors ;  and  we  must  presume,  that  in  the  event  of 
the  note  not  being  paid  by  the  partnership,  they  intended, 
as  honest  men,  to  make  themselves  personally  liable. 
Clearly,  the  plaintiff,  in  taking  this  promissory  note,  had 
no  intention  of  being  driven  to  resort  to  a  Court  of  Equity. 
The  rule,  therefore,  must  be  discha]^;ed. 

GuBNBT,  B.,  concurred. 

BoLPB,  B.— The  defendants  state  in  their  plea,  that  they 
made  the  note  as  directors,  and  for  and  on  behalf  of  the 

(a)  8  M.  &  W.  834.  (b)  1  C.  &  M.  33. 

^  (c)  2  Bot.  ft  PbU.  120. 
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oopartnenhip;  bnt  that  was  not  supported  by  the  evidence.  Btek.  </  PUai, 
In  one  sense^  indeed^  they  may  be  said  to  have  done  so ;  *  - 

as  in  the  event  of  their  paying  it,  they  would  have  equi-         ^^^ 
table  rights  as  against  the  company.    It  certainly  was  not       Frith. 
the  intention  of  the  plaintiff,  that  in  the  event  of  the  bill 
being  unpaid,  he  should  be  driven  to  resort  to  a  Court  of 
Equity. 

Rule  discharged. 


Sir  John  Morris,  Bart.,  v.  Vivian  and  Another.  Jtmei. 

L  HIS  was  an  action  for  damage  to  a  mine,  by  permitting  Where  two  of 
the  water  to  flow  into  it  from  an  adjacent  mine  belonging  {Je  prMre8"of 
to  the  defendants,  and  was  tried  at  the  last  Glamorganshire  f  *'»*?  ''*»»<* 

lasted  two  days, 

Assizes  by  a  special  jury,  when  a  verdict  was  found  for  dined  and  slept 
the  defendants.    In  Easter  Term,  E.  V.  Williams  obtained  the  defendant 
a  rule  for  a  new  trial,  upon  affidavits  which  stated,  that  o^he fimfe 
the  trial  lasted  two  days,  and  that  on  the  evening  of  the  "»<*  *^°'"*" 
first  day,  when  the  Judge  had  not  commenced  summing  up,  the  summing 
two  of  the  jurors  went  to  the  defendant's  house,  and  dined  SatThisdid'  not 
and  slept  there.    Affidavits  were  filed  in  answer,  which  j^oW  a  verdict 

^  ^  '  found  for  the 

stated,  that  the  defendant  resided  near  Swansea,  and  that  defendant 
it  was  customary  in  Glamorganshire,  at  the  assizes,  for  that  it  was  dis- 
gentlemen,  coming  from  a  distance  to  attend  them,  to  be  jJclc^Jlii!^ 
invited  to  the  house  of  the  neighbouring  gentry :  that  there  ther  they  would 

1  .  ,.,«,,  -     ,.«.  setasidethever- 

was  but  one  urn,  which  afforded  very  indifferent  accommo-  diet  and  grant  a 
dation,  and  that  one  of  the  two  jurors,  upon  his  arrival  in  gudLacase°  and 
the  town,  had  met  Sir  John  Morris,  who  expressed  his  ^jJin^^'SieT^ 
regret  that  he  was  unable  to  entertain  him,  in  consequence  plication  de- 
of  the  absence  of  Lady  Morris ;  that  Mr.  Vivian  was  trustee  did  not  enter- 
of  the  mine,  and  had  only  a  very  slight  interest  in  it,  and  [ha°t  the  juron, 
tiiat  no  alluBion  to  the  sabject  of  the  trial  had  been  made  ^^  ^,^^°s  ^^^^' 

**  verdict,  were 

influenced  by 
their  Tisit,  and  there  were  no  groands  for  itispicion  of  unfiurneM,  the  Court  reftued  to  aet  aside 
the  verdict. 

l2 
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Ejtek.  of  puatt  to  or  by  either  of  the  jurymen  during  their  stay  in  the 
house.  E*  V.  fVUliama,  on  moving  for  the  rule,  and  also  at 
the  commencement  of  the  argument,  stated,  that  neither 
he  nor  his  client  entertained  a  belief  that  the  two  jurors 
had  been  influenced  in  the  slightest  degree  by  their  visit 
to  Mr.  Vivian  in  giving  their  verdict,  and  that  he  was 
instructed  expressly  to  disclaim  any  imputation  of  that 
kind. 

ChiUon,  J,  Evans,  and  Grtwes,  shewed  cause. — ^In  Co. 
Litt.  227.  b.,  it  is  laid  down,  that  "  if  the  jury,  after  their 
evidence  given  unto  them  at  the  bar,  do  at  their  own 
charges  eat  or  drink,  either  before  or  after  they  be  agreed 
on  their  verdict,  it  is  finable,  but  it  shall  not  avoid  the 
verdict ;  but  if,  before  they  be  agreed  on  their  verdict,  they 
eat  or  drink  at  the  charge  of  the  plaintiff,  if  the  verdict  be 
given  for  him,  it  shaQ  avoid  the  verdict;  but  if  it  be  given 
for  the  defendant,  it  shall  not  avoid  it,  et  sic  e  converso.'' 
The  treating  alluded  to  there  is  evidently  such  as  the 
whole  jury  partake  of,  and  that  only  after  the  summing 
up  is  over.  The  cases  of  IVewennarde  v.  Shewya  (a).  Rex 
V.  Burdett  (ft),  and  The  Duke  of  Richmond  v.  WUe  (c),  are 
confined  to  treating  under  circumstances  of  that  kind. 
No  distinction  is  made  between  the  period  at  which  eating 
or  drinking  is  finable,  and  that  at  which  it  shall  avoid  the 
verdict.  Then,  under  the  circumstances  of  this  case,  the 
Court  will  not  exercise  their  discretionary  pow^  of  grant- 
ing a  new  trial,  the  plaintiff  having  expressly  admitted  that 
he  has  not  been  prejudiced  by  what  occurred. 

£.  V.  WiUiams,  in  support  of  the  rule. — ^Although  all  the 
cases  upon  treating  to  be  found  in  the  books  are  where  the 
jury  had  retired,  yet  the  ground  assigned  for  the  rule 
which  avoids  a  verdict  is,  that  it  induces  fiavour  and  affec- 
tion :  Vin.  Abr.  «  Trial,''  (G,  g) ;  Bro.  Abr.  tit.  "  Jurours  /' 

(a)  Dyer,  55  b.  {h)  2Salk.  645.  (c)  1  Vent  124. 
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and  that  wortld  be  equally  applicable  to  treating  the  jury  at  Bitch,  o/pieoi, 
one  time  aa  another,  either  during  the  trial  or  after  their    ^   ^      . 


being  charged.  In  Buller's  N.  P.,  p.  808,  it  is  said,  "  It  is  Morris 
finable  for  the  jury  to  eat  at  their  own  expense  after  they  Vivian. 
are  departed  from  the  bar;  but  it  will  not  avoid  the  ver- 
dict, as  it  will  if  they  eat  at  the  chai^  of  him  for  whom 
the  verdict  was  given,  before  they  are  agreed  on  their  ver- 
dict/' So  in  the  same  book,  page  326,  it  is  said,  ''  new 
trials  are  often  granted  for  the  misbehaviour  of  the  jury, 
or  if  they  cast  lots  for  their  verdict;  so  if  they  eat  at  his 
expense  for  whom  they  give  the  verdict.'^  The  law  is  so 
jealous  upon  this  point,  that  the  sheriff  is  not  permitted  to 
summon  the  jury,  if  he  be  in  any  way  related  to  the  par- 
ties, or  interested  in  the  cause.  The  policy  of  the  law  is  to 
avoid  the  possibility  of  suspicion  attaching  to  the  jury ;  and 
the  same  suspicion  of  injustice  will  be  created  in  the  mind 
of  the  public,  whether  the  treating  occurs  before  or  imme- 
diately after  their  retirement  from  the  bar  to  consider  their 
verdict.  But  it  is  said  that  the  treating  must  extend  to 
the  whole  jury.  The  same  reason,  however,  which  for- 
bids the  treating  of  all,  extends  to  the  treating  of  any  of 
them;  the  number  can  make  no  difference.  If  the  con- 
trary were  the  rule,  a  party  might,  without  risk,  treat 
eleven  out  of  the  twelve  with  impunity.  It  is  a  fixed  and 
settled  principle  of  law,  quite  independent  of  the  circum- 
stances of  any  particular  case,  that,  where  there  has  been 
treating  of  the  jury,  the  verdict  is  void,  and  the  setting  of 
it  aside  is  not  a  matter  for  the  discretion  of  the  Court. 

Lord  Abingbr,  C.  B. — ^It  ia  our  province  to  administer 
jostioe,  and,  in  doing  so,  not  to  permit  ourselves  to  be 
influenced  by  any  apprehension  of  the  opinion  which  the 
public  may  form.  If  the  learned  Judge  who  tried  this 
cause  had  thought  the  verdict  had  been  contrary  to 
the  weight  of  evidence, — a  circumstance  which  would 
have  induced  us  to  look  to  some  motive  for  it, — or  if  any 
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&geh.  4  PkM,  oornipt  motm  eoold  at  onoe  be  seen,  we  m^t  have 
been  iwdineJ  to  aet  it  aaide :  but  here  it  ia  alleged  to  be 
the  eoQCDReiit  i^nmcm  of  all  partiea,  that  there  waa  neither 
eocmptionnor&Toar.  If  thepnbUearetofonnanopinumy 
let  them  nndentand  that  this  waa  a  caae  in  which  all  im« 
potation  of  inflaenoe  and  fiivomr  waa  entirely  diadaimed. 
Now,  what  are  the  fiurta  of  it?    There  waa  bnt  one  inn, 
which  afforded  very  inanflident  accommodation,  and  in 
conaeqnence,  two  of  the  jury,  one  of  whom  would  have 
been  invited  to  his  own  honae  by  Sir  John  Morria,  but  finr 
an  accidental  circnmatance,  found  their  way  to  Mr.Vivian's. 
He  had  no  aubatantial  interest  in  the  snit,  and  the  matter 
waa  never  there  discosaed.    Under  these  circomatances, 
unless  there  is  some  positive  peremptory  role,  which  com- 
pels us  to  set  aside  this  verdict,  we  ought  not  to  do  so. 
Then  do  the  caaes  establish  this  ?    On  the  contrary,  they 
only  shew  that,  where  all  that  remains  for  the  jury  is 
to  deliberate  upon  and  give  their  verdict,  if  they  eat  or 
drink  at  their  own  expense  they  may  be  fined,  and  if  at 
the  expense  of  the  party  for  whom  their  verdict  ia  given,  it 
IB  void.    Those  cases  seem  to  apply  to  the  whole  jury,  and 
only  to  acts  done  by  them  after  they  are  charged.    It 
is  quite  clear  that,  in  this  case,  they  could  not  have  been 
fined  for  eating  or  drinking  at  their  own  expense,  and  I  do 
not  see  that  they  fall  within  the  other  branch  of  the  rule. 
Then  it  is  a  case  in  which  we  are  called  upon  to  exerdae 
our  discretion;  and  I  think  we  should  not  set  aside  this 
verdict,  since  by  doing  so  we  should  be  casting  an  un- 
founded imputation  upon  these  gentlemen. 

Aluxbson,  B. — ^I  am  of  the  same  opinion.  I  disclaim 
laying  down  a  role  for  any  case  where  suspidon  of 
unfairness  or  bias  can  possibly  attach;  but  here  the 
parties,  counsel,  and  every  one  else,  concur  in  repudiating 
the  notion  that  they  intend  to  make  any  charge  of  the 
sort.    There  is  no  imperative  rule  which  compels  us  to  set 
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aside  audi  a  verdict  as  this,  and  the  nanting  of  a  new  JS«c**  ^  ^^^f 
trial  is  a  matter  for  our  discretion.    Under  these  circum- 
stances^ I  think  we  ought  not  to  interfere. 

OuBNXT,  B.|  and  Bolpb,  B.,  concurred. 

Bule  di8cha]^;ed. 


YaBDLXT  9.  AeNOLD.  JiifM  7. 

Assumpsit  against  the  defendant  as  executor  de  son  The  widow  of  a 
tort  of  his  father,  John  Arnold,  deceased.  diedTntesute** 

The  defendant  pleaded  plene  administravit,  except  as  to  {en7l,ft^^'7n 
2/.  19«.  6J.,  which  he  paid  into  Court.    He  also  pleaded  »  Action 

brought  agdoat 

payment  of  £W  by  the  deceased.  a  person  (who 

The  plaintiff  took  issue  on  the  above  pleas.  tton?/ tfaTin^' 

At  the  trial  before  Arte,  B.,  at  the  Middlesex  sittings  t«^^'«  good.) 

'       '  ^  "     ai  executor  de 

in  this  term,  it  appeared  that  the  defendant  relied  on  a  ion  tort,  for  a 
bill  of  sale  of  the  father's  stock  in  trade  and  other  effects,  the  etute,  to 
made  by  him  to  the  defendant  shortly  before  his  decease,  ^^^^  ^f  I 
and  under  which  the  defendant  had  taken  and  retained  pos-  \^^  o^  *fi«  ^^ 

his  goods  by 

session  of  the  effects.  This  bill  of  sale  was  impeached  by  the  the  intesut«  to 
plaintiff  as  having  been  executed  without  consideration,  in     \  ^^^^  ^oo 
fraud  of  the  other  creditors.  The  defendant,  in  order  to  prove  ^^^^^^^ 
the  execution  of  it,  called  bis  mother  as  a  witness,  who,  upon  of  a  witness 
being  examined  on  the  voir  dire,  proved  that  she  was  the  been  sworn  in 
widow  of  John  Arnold,  and  that  her  husband  left  no  wUl.  ^^  hw  i2n^'''* 
No  objection  was  then  made  to  her  competency,  and  she  asked  any  qoet- 

.,.*,,*  .  tiononoaih. 

was  sworn  m  chief;  but  before  any  question  was  put  to 
her  on  oath,  it  was  objected  by  the  plaintiff's  counsel,  that 
being  the  widow  of  the  intestate,  she  was  entitled  to  a  dis- 
tributive share  of  the  assets  after  the  payment  of  the  debts 
of  the  deceased,  and  consequently  had  a  direct  interest  in 
the  event  of  the  suit;  and  the  learned  Judge  being  of  that 
opinion,  rejected  the  witness  as  incompetent.  It  was  then 
proposed  to  indorse  her  name  on  the  record  under  3  &  4 
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Bgeh.  4  PiMf ,  Wm.  4^  c.  42,  88.  26  &  27,  bat  the  learned  Judge  wa8  of 
^^^        i^inion  that  thia  was  not  a  case  to  which  the  proviaiona  <tf 
that  statote  were  applicable,  and  that  doing  ao  wonld 
not  render  her  competent.    The  plaintiff  having  recovered 
a  verdict^ 

TL  V.  IUehard$  now  moved  for  a  new  triaL — ^Krst,  the 
objection  to  the  competencjr  of  the  witneas  was  made  too 
late;  it  ought  to  have  been  made  upon  her  examination  on 
the  voir  dire,  and  before  she  was  sworn  in  chief.  There 
was  no  excuse  for  not  making  the  olqection  at  the  time  when 
the  witness  was  examined  on  the  voir  dire,  as  the  objec- 
ti<Mi,  if  any,  appeared  upon  that  examination.  Secondly, 
the  witness  was  competent.  She  was  called,  not  to  in- 
crease the  assets,  but  to  shew  that  there  were  none: 
that  is,  by  proving  the  validity  of  a  conveyance  of  all 
the  property  her  husband  had,  which  would  effectually  bar 
her  or  any  other  penon  entitled  to  a  distributive  share  of 
his  estate.  [Lord  Abmger,  C.  B. — ^If  there  were  no  assets 
now,  but  assets  were  afterwards  to  fall  in,  thej^  would  con- 
stitute a  subject  to  which  the  verdict  and  judgment  would 
be  applicable  if  the  plaintiff  recovered.  Parke,  B. — ^The 
verdict  would  not  affect  the  witness  one  way  or  other;  but 
the  result  of  it,  if  for  the  plaintiff,  would  be  a  chaise  on  the 
assets.  Lord  Abinger,  C.  B. — ^The  witness  is  interested  to 
prevent  this  verdict  becoming  a  charge  on  the  assets.] 
There  was  no  plea  disputing  the  debt,  and  the  witness's 
interest,  therefore,  was  against  the  defendant.  Objections 
of  this  nature  all  depend  upon  the  effect  which  the  testi- 
mony the  witness  is  called  upon  to  give  may  reasonably  be 
presumed  to  exercise  over  the  mind.  The  evidence  tins 
witness  was  called  upon  to  give  she  must  know  would 
tend  to  prejudice  herself.  The  question  was  not  whether 
the  assets  were  to  be  affected,  but  whether  the  defendant 
was  liable  as  executor  de  son  tort  In  NoweU  v.  Davies  (a), 
(a)  SB.&  Ad.  368 ;  2  Nev.  &  Man.  745. 
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which  was  an  action  against  execaton  for  a  debt  of  the  £m*.  ^  P/Mf, 


testator,  it  was  held  that  a  person  entitled  to  an  annuity 
under  the  will  was  not  disqualified  by  interest  from  giving 
evidence  for  the  defendants.  An  annuitant  is  in  the  same 
situation,  as  respects  interest,  as  a  person  entitled  to  dirtii- 
bution.  The  case  of  Nawett  v.  Dames  has  never  been  over- 
ruled, though  it  was  sought  to  be  impeached  in  the  case  of 
Bhor  V.  Davies  (a) ;  but  the  Court  distinguished  it  from 
the  latter  case,  on  the  ground  that  there  the  real  estate, 
on  which  the  witness's  annuity  was  charged,  would  neces- 
sarily be  affected,  as  the  action  was  against  the  devisee  of 
the  estate  on  which  it  was  chained. 

Lord  Abinsbb,  C.  B. — I  am  of  opinion  that  there  ought 
to  be  no  rule.  It  appears  to  me  that  the  witness  was  in- 
competenti  as  having  an  interest  in  the  result  of  the  suit ; 
for  the  effect  of  a  verdict  against  the  defendant  would  be 
to  take  away  so  much  of  the  assets  as  would  be  required 
to  satisfy  the  debt.  And  as  to  the  objection  that  she  was 
called  to  support  the  validity  of  a  deed  which  would  bar  her 
daim  to  a  distributive  share  of  the  intestate's  goods,  any 
testimony  she  might  give  would  not  preclude  her  from 
filing  a  bill  against  the  defendant.  She  could  still  ques« 
tiou  its  validity,  and  therefore  she  has  an  interest  to  retain 
the  assets  in  his  hands.  NoweU  v.  Davies  can  only  be  sup- 
ported on  the  ground  that  the  estate  of  the  testator  must  be 
presumed  to  be  solvent  till  the  contrary  is  shewn ;  but  that 
case  has  always  been  distinguished  from  the  case  of  a  resi- 
duary legatee,  for  the  interest  of  a  residuary  l^atee  mnui 
be  reduced  by  any  clahn  which  it  is  the  object  of  the  action 
to  enforce.  The  case  of  Bloor  v.  Davies  was  decided  upon 
a  similar  ground.  We  had  occasion  to  consider  the  subject 
of  the  competency  of  a  legatee  in  the  case  of  Bwrghari  v. 
IToff  (&)•    I  endeavoured  to  support  the  case  of  NoweU  v. 

(a)  7  M.  &  W.  235.  (h)  4  M.  &  W.  727. 


1842. 
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Exek.  of  Pleas,  Davies  against  the  opinion  of  the  rest  of  the  Courts  on  the 
^^^'       ground  I  haye  mentioned;  but  we  were  all  of  opinion 
that  a  reaidnary  legatee,  or  person  entitled  to  a  distri- 
bntive  share^  waa  not  a  competent  witness. 

PabkBj  B. — With  respect  to  the  principal  question  in 
this  case,  I  entertain  the  same  opinion  now  as  I  did  at  the 
trial.  The  point  tarns  on  the  facts  stated  by  the  witness 
when  examined  on  the  voir  dire;  namely,  that  she  was  the 
widow  of  the  deceased,  and  that  he  died  without  hairing 
made  a  will.  The  question  is,  whether  on  that  statement 
she  is  an  incompetent  witness  or  not?  I  think  she  is. 
The  argument  of  the  defendant's  ooimsel  is  founded  on  the 
old  fallacy  of  mixing  up  an  interest  in  the  question  liti- 
gated in  the  cause^  with  an  interest  in  the  event  of  the 
suit.  There  are  but  two  objections  which  can  legally 
be  made  to  the  competency  of  a  witness  on  the  ground  of 
interest ;  namely,  either  that  the  verdict  in  the  cause  might 
be  made  use  of  as  evidence  by  or  against  him  on  some 
future  occasion,  or  that  he  has  an  interest  in  the  event  of 
the  suit.  The  first  of  these  is  certainly  not  applicable  here, 
for  it  is  clear  that  this  witness  could  not  make  the  verdict 
evidence  in  her  favour;  and  even  if  she  could,  the  diffi- 
culty might  be  removed  by  indorsing  her  name  on  the 
record  under  8  &  4  Will.  4,  c.  42,  ss.  26  &  27.  But,  se- 
condly, has  she  an  interest  in  the  event  of  the  suit  ?  This 
expression  I  understand  to  mean,  that  some  direct,  imme- 
diate, and  necessary  consequence  prejudicial  to  her  interest 
would  flow  from  a  verdict  for  the  plaintiff,  while  from  a 
verdict  the  other  way  a  corresponding  benefit  would  result 
to  her.  Then  is  not  that  the  case  here?  Would  not  the 
direct,  necessary,  and  immediate  consequence  of  a  verdict 
for  the  plaintiff  be,  to  fix  a  charge  on  the  assets  of  the  in- 
testate to  the  amount  of  that  verdict?  And  as  she  is 
entitled  to  the  residue,  or  at  least  a  part  of  the  residue,  of 
the  assets,  after  every  charge  upon  them  has  been  paid  off. 
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ahe  has  a  moat  direct  interest  in  presenting  any  snch  Ter-  Sxek,qfPiea», 
diet.  Then^  however,  it  is  said  that  the  object  in  calling 
her  was  not  to  increase  that  fond,  but  to  shew  there  was 
none;  to  which  the  answer  is,  that  we  do  not  know  what 
is  passing  in  the  mind  of  the  witness  previous  to  her  exa* 
minationy  or  what  evidence  she  is  coming  to  give.  The 
judge  at  Nisi  Prins  is  to  determine  the  competency,  not  to 
speculate  on  the  credit,  of  the  witness ;  and  that  oompe* 
tencjr  depends  on  the  state  of  &cts  diadosed  on  the  voir 
dire,  according  as  it  shews  whether  the  witness  has  or  has 
not  an  interest  in  the  event  of  the  suit.  The  case  of 
NouM  V.  Diwiea  is  no  authority  to  shew  that  the  witness 
had  no  interest.  That  case  was  much  considered  in  th 
subsequent  one  of  Burghart  v.  HaU,  in  which  there  was  a 
difference  of  opinion  among  the  judges,  a  majority  of  the 
Court  being  disposed  to  think  that  the  decision  in  Nowett 
V.  Davies  was  not  good  law ;  but  my  Lord  Chief  Baron  in- 
clined to  a  contrary  opinion,  and  considered  that  an  ordi- 
nary legatee  was  a  competent  witness,  on  the  ground  that 
insolvency  in  the  estate  of  a  party  deceased  is  not  to  be 
presumed.  Still  that  has  nothing  to  do  with  the  case  of  a 
person  entitled  to  a  distributive  share  of  an  intestate's 
estate,  who  stands  in  the  situation  of  a  residuary  legatee. 
The  case  of  Burghart  v.  HaU  was  afterwards  decided  on 
another  point.  As  to  the  period  of  the  trial  at  which  this 
objection  was  taken,  I  cannot  help  wishing  very  much  that 
it  were  established  as  the  regular  practice,  that,  when  once 
a  witness  is  sworn,  no  question  should  be  put  to  him  in 
order  to  raise  objections  to  his  competency;  I  think  all 
such  should  be  put  to  him  on  the  voir  dire ;  and  that,  when 
once  sworn  in  chief,  his  competency  should  be  taken  for 
granted;  but  certainly  the  practice  has  been  different 
hitherto.  In  the  case  before  us,  the  objection  was  made 
before  any  question  was  actually  put  to  the  witness  on 
oath  (a). 

(a)  See  Dewdney  v.  Palmer,  4  M.  &  W.  664. 
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Exeh.  of  PUoi,        OVRNST,  B.j  OODCOlTed. 
1842. 

BoLvx,  B. — I  am  of  the  same  opinion.  According  to 
Mr.  Bichard^M  aj^ument,  this  witness  is  to  be  deemed 
oompetentj  because  the  object  in  calling  her  was  not  to 
increase  the  fund,  but  to  shew  that  there  was  an  instrument 
in  existence  which  extinguished  it ;  but  the  answer  to  that 
is,  that  you  cannot  tell  from  the  examination  of  a  witness 
on  the  voir  dire  what  he  will  prore;  if  he  appears  in- 
competent from  what  transpires,  you  cannot  remove  the 
difficulty  by  saying  that  the  witness  shall  not  be  asked 
any  question  which  shall  affect  his  interest  and  render 
him  incompetent.  But  even  supposing  that  that  might  be 
done,  it  would  not  alter  this  case,  or  have  the  effect  Mr. 
Bichard$  contends  for,  of  removing  the  incompetency  of 
this  witness ;  for  what,  after  all,  does  proof  of  the  exiBtence 
of  this  deed  amount  to?  Nothing  more  than  to  shew 
something  in  the  nature  of  an  estoppel  on  this  witness, 
whereby  she  would  be  precluded  from  saying  that  the 
chattels  referred  to  in  this  deed  formed  part  of  the  assets 
of  the  intestate.  The  question  is,  had  she  an  interest  to 
increase  those  assets?  I  think  it  is  clear  she  had,  and  that 
this  rule,  therefore,  ought  not  to  be  granted. 

Rule  refused. 
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Eiek,  of  Piem$, 
1842. 


M0EN8  and  Others  v.  Hetwobth  and  Others. 


L/ASE.    The  first  count  of  the  declaration  stated,  that  A  ooUaterai 
the  plaintiffs,  at  the  request  of  the  defendants,  baji^puned  ^^^the 
with  them  for  the  purchase  by  the  phiintiffs  of  a  cargo  of  S^^^olT^^. 
coffee  at  a  certain  price,  and  upon  certain  terms  (stating  tract,  bat  not 

*^  ^  '— — -o   embodied  in  It, 

them) ;  and  that  the  defendants,  by  falsely  and  fraudu-  muit,  in  order 
lently  warranting  the  said  coffee  to  be  of  the  ftrri  sh^pigiff  Se*  wntairt  on 
gvaUiy,  sold  the  said  coffee  to  the  plainti£b  at  the  price  ^^"^f;^ 
and  upon  the  terms  aforesaid,  &c.  &c.    The  second  count  fraudulent 
allied  that  the  defendants  were  the  consignees  of  the  sbewn  not  only 
cai^  of  coffee,  and  that  they,  as  a  means  to  induce  the  ^^^Jt^^ 
plaintiffs  to  buy  the  said  coffee,  falsely,  firaudulentiy,  and  ^*^«  *^>> 
deceitfolly  pretended,  represented,  and  asserted  to  the  by  the  party 
plaintiffs,  and  by  such  firaud  and  false  representation^  thatti^oUier 
induced  the  said  plaintiffs  to  believe  and  suppose,  that  the  SJjJby "duced 
said  last-mentioned  coffee  was  of  first  shipping  quality;  to  enter  into 

tne  contract. 

and  that  the  plaintiffs,  confiding  in  the  said  representa-  (Per  Park§,  B., 
tion  and  assertion  of  the  defendants,  then  bought  of  them  ^^  l^T^ 
the  said  coffee,  aa  coffee  of  the  first  shipping  quality,  at  a  ^^^^'q^\^" 
certain  price  and  upon  certain  terms  (as  in  the  first     Acargoof 
count).    The  third  count  stated,  that  the  defendants,  at  by  a  broker, 
the  time  of  the  committing  of  the  grievance  by  them  as  ^ofUvmooU^ 
thereinafter  mentioned,  exercised  and  carried  on  the  trade  ^^  ^5  ^f r^ 

'  ,        ,  i,      Invoiced  to 

and  business  of  merchants  at  Liverpool,  under  the  firm  of  the  teiien  u  of 
Heyworth,  Phipps,  &  Co.,  and  also  at  Bio  de  Janeiro,  in  q^ujj^^ 
partnership  together  and  with  Benjamin  ButterworUi  and  ^^^^/^^JJ 
John  Carlisle,  under  the  firm  and  description  of  Heyworth,  wW  notes.   At 

.     the  tame  time 

Brothers,  &  Co.;  and  so  carrying  on  such  trade  and  busi-  the  inToice  wai 

shewn  to  the 
buyers,  which  stated  the  cargo  to  be  shipped  by  H.,  Brothers,  &  Co.,  consigned  to  H.,  P.,  ft 
Co.,  for  lale  on  account  and  risk  of  whom  it  may  concern — 8150  bags  "  first  shipping  quality." 
H.,  Brothers,  &  Co.  were  a  branch  house  at  Rio  de  Janeiro,  composed  of  the  same  partnen  as 
the  firm  of  H.,  P.,  ft  Co. : — Held,  in  an  action  on  the  case  against  H.,  P.,  &  Co.  for  deceit,  that 
it  was  a  proper  question  for  the  jury,  whether  the  inyoice  imported  that  the  coifee  was  invoiced 
to  the  defendants  by  distinct  parties  as  the  sellers  thereof. 

Qutare,  whether  the  action  ought  not  to  have  been  brought  upon  the  contract,  instead  of  in 
tort. 
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Bsek,  of  Pkast  ness  in  such  co-partnershipi  had  purchased^  together  with 
^  the  said  Benjamin  Butterworth  and  John  Carlisle,  a  qoan- 
MoENs  fjfj  of  oofEee,  on  the  joint  a)XM>unt  and  at  the  joint  risk  of 
Hbtwurth.  the  said  firms,  which  coffee  was  shipped  at  Bio  de  Janeiro 
and  sent  to  England,  invoiced  to  the  defendants,  by  the 
style  and  description  of  Hejrworth,  Phipps,  &  Co. :  that, 
after  the  arriyal  of  the  coffee  in  England,  the  defendants, 
in  order  to  induce  the  plaintiffs  to  purchase  the  same, 
wrongfully  and  injuriously  contriving  and  intending  to 
deceive,  defiraud,  and  injure  the  plaintiffs,  and  to  lead  them 
to  believe  that  the  said  coffee  was  in  good  faith  invoiced 
by  distinct  parties  to  the  defendants,  as  the  purchasers  or 
agents  for  the  sale  of  the  said  coffee,  the  plaintiffs  being 
wholly  ignorant,  and  the  defendants  well  knowing  the 
plaintiffs  to  be  wholly  ignorant,  of  the  premises  above 
mentioned,  fraudulently  and  deceitfully  represented  and 
asserted  that  the  said  coffee  was  invoiced  to  the  seUers 
thereof  as  of  the  first  shipping  quality,  thereby  causing 
and  intending  to  cause  the  plainti£b  to  believe  that  the 
said  coffee  was  so  invoiced  by  some  distinct  parties  to  the 
defendants,  as  the  purchasers  or  agents  for  the  sale  of 
the  said  coffee;  and  the  defendants  then  exhibited  a  cer- 
tain invoice,  purporting  to  be  made  out  by  the  said  firm  of 
Heyworth,  Brothers,  &  Co.  to  the  said  firm  of  Heyworth, 
Phipps,  &  Co.,  in  proof  of  the  said  last-mentioned  repre- 
sentation and  assertion;  whereupon  the  plainti£b,  confid- 
ing in  such  representation,  and  believing  that  the  said 
cofiee  was  really  and  in  good  faith  so  invoiced  by  distinct 
parties  to  the  defendants,  as  the  purchasers  or  agents  for 
the  sale  thereof,  bargained  with  them  for  the  purchase 
thereof  on  certain  terms  (stating  them) ;  and  that  the  de- 
fendants, by  means  of  such  false  representation  and  asser- 
tion, sold  the  said  coffee  to  the  plaintiffs,  who  paid  for  the 
same. 

The  defendants  pleaded  not  guilty  to  the  whole  declara- 
tion, and  nine  other  special  pleas,  traversing  the  material 
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allegations  in  each  count,  upon  all  which  issues  were  Baek^i^PUn, 
joined.  >J1!^ 

At  the  trial  before  Lord  Abbiger,  C.  B.,  at  the  London  Mobns 
Sittings  after  Trinity  Term,  1840,  the  following  facts  Hbtw'obth. 
appealed : — ^The  defendant  were  merchants  carrying  on 
business  at  Lirerpool,  under  the  firm  of  Ormerod  Hey- 
woiih,  Phipps,  &  Co.,  and  at  Bio  de  Janeiro  in  America 
(where  they  had  a  branch  establishment),  under  the  firm 
of  Heywovth,  Brothers,  ft  Co.  Li  the  month  of  June, 
1885,  the  Liyerpool  house  sent  an  order  to  the  house  at 
Bio  for  a  cargo  of  about  4000  bags  of  coffee,  of  the  first 
shipping  quality.  In  execution  of  this  order,  the  Bio  house 
purchased,  in  December,  1885,  that  quantity  of  coffee,  by 
sample,  from  respectable  coffee  dealers,  on  the  joint  ac- 
count and  risk  of  themselves  and  the  Liverpool  house,  the 
price  and  duty  being  paid  by  the  house  at  Bio  as  on  coffee 
of  the  first  shipping  quality.  The  coffee  was  shipped  on 
board  the  ship  Asia  for  England,  and  a  shipping  invoice  in 
the  following  form  (which  was  proved  to  be  that  invariably 
adopted  by  merchants  abroad  shipping  goods  to  Europe), 
was  transmitted  to  the  firm  at  Liverpool  by  the  Bio  house : 

''  Invoice  of  three  thousand  one  hundred  and  fifty  bags 
co£Pee,  shipped  by  Hejrworth,  Brothers,  ft  Co.,  of  Bio  de 
Janeiro,  on  board  the  British  brig  Aria,  W.  M.  Bloomfield, 
master,  for  Cowes,  and  a  market  consigned  to  Messrs. 
Ormerod  Heyworth,  Phipps,  &  Co.  of  Liverpool,  for  sale 
on  account  and  risk  of  whom  it  may  concern — 8150  first 
shipping  quality  coffee.'^ 

In  the  spring  of  the  year  1886,  the  defendants,  in  ex- 
pectation of  the  arrival  of  the  Asia,  gave  instructions  to 
Messrs.  Corrie  &  Co.,  their  brokers  in  London,  for  the  sale 
of  the  coffee  on  board  of  her.  Corrie  &  Co.  acting  as 
brokers  both  for  the  buyers  and  sellers,  entered  into  a  ne- 
gotiation for  the  sale  of  the  coffee  to  the  plaintiffs.  The 
plaintiffs  wished  to  have  a  warranty  that  it  was  of  first 
shipping  quality,  but  this  Corrie  ft  Co.  declined,  on  the 
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BMek.qf  Pleas,  ground  that  it  was  nnusoal  to  warrant  a  cargo  which  was 
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afloat,  bat  they  shewed  the  invoice  to  the  plaintiflEs,  and 

consented  to  insert  in  the  bought  and  sold  notes  the  words 
**  invoiced  to  sellers  as  first  shipping  quality .''  The  con- 
tract was  completed  accordingly^  and  the  plaintiffs  paid  for 
the  coffee  in  cash,  according  to  the  terms  of  the  contract, 
and  on  its  arrival  forwarded  it  to  Amsterdam  for  sale.  It 
was  there  discovered  to  be  of  an  inferior  quality,  and  the 
present  action  was  brought  to  recover  from  the  firm  at 
Liverpool  the  amount  of  the  loss  sustained  by  the  plaintiffs, 
by  the  consequent  deficiency  in  the  price  obtained  for  it. 
The  Lord  Chief  Baron  was  of  opinion  that  there  was  no  case 
to  go  to  the  jury  on  the  first  and  second  counts;  and  with 
respect  to  the  third,  he  left  it  to  the  jury  to  say  whether  the 
plaintiffs  were  induced  to  accept  the  contract  by  any  repre- 
sentation firom  the  defendants  that  the  coffee  was  invoiced 
to  them  by  distinct  parties.  The  jury  found  in  the  afBrm- 
ative,  and  the  verdict  was  thereupon  entered  for  the 
defendants  on  the  first  and  second  counts,  ted  for  the 
plaintiffs  on  the  third,  leave  being  reserved  to  the  defend- 
ants to  move  to  enter  a  nonsuit. 

In  the  following  Michaelmas  Term,  the  Attorney-General 
(Sir  John  Campbell)  obtained  a  rule  accordingly,  or  for  a 
new  trial,  citing  Haycraft  v.  Cr6<My(a),  and  Early  v. 
Garrett  {h).— In  Hilary  Term,  1841  (Jan.  19), 

Sir  W.  W.  Fottett,  Ketty,  and  Deedes  shewed  cause. — 
The  third  count  of  the  declaration  was  proved  by  the  evi- 
dence given  on  the  part  of  the  plaintiffs.  It  is  clear  that 
they  purchased  the  coffee  on  the  assumption  induced  by 
the  terms  of  the  contract,  as  agreed  to  by  the  brokers  on 
behalf  of  the  defendants,  that  it  was  invoiced  to  the  de- 
fendants by  distinct  parties  as  consignors ;  whereas  in  truth 
the  houses  at  Bio  and  Liverpool  were  the  same,  and  the 
coffee  was  purchased  and  shipped  for  England,  and  the  in- 

(«)  2  East,  92.  (b)  9  B.  8i  Cr.  928 ;  4  Man.  &  R.  687. 
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voice  made  out.  by  the  defendants  themselves  to  them-  Sjteh.qfPiea», 
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selves.     If  it  be  said  that  the  third  count  does  not  disclose 

any  cause  of  action,  that  would  have  been  ground  for  a 
motion  to  arrest  the  judgment,  not  for  a  nonsuit.  The  only 
question  now  is,  whether  there  was  any  evidence  to  go  to 
the  jury  in  support  of  the  count.  The  complaint  is  not  that 
the  defendants  specifically  represented  that  the  coffee  was 
consigned  to  them  by  distinct  parties ;  the  alleged  misrepre- 
sentation is  that  which  appears  on  the  face  of  the  contract, 
that  it  was  ''  invoiced  to  sellers  as  of  first  shipping  qua- 
lity.'^ The  words  "  invoiced  to  sellers"  would  necessarily 
induce  a  belief  that  the  two  houses  were  distinct.  [Parke, 
B. — The  question  is,  whether  the  words  introduced  into 
the  contract  import  such  a  representation  as  is  charged  in 
the  declaration.]  This  was  a  mercantile  instrument,  and 
the  interpretation  of  it  was  peculiarly  a  question  for  the 
jury.  It  was  for  them  to  say,  upon  the  terms  of  the  con- 
tract itself,  and  upon  the  whole  transaction  between  the 
parties,  whether  the  statement  made  in  the  contract  was 
intended  to  imply  that  the  coffee  was  invoiced  to  the  de- 
fendants, the  sellers,  by  distinct  parties,  as  of  first  shipping 
quality.  K  the  parties  were  different,  then  there  would 
be  a  warranty  from  the  house  at  Bio  to  the  defendants,  of 
which  the  plaintiffs  would  have  had  the  benefit.  Whether 
the  purchase  was  made  on  the  faith  of  such  a  representa- 
tion, was  clearly  a  question  for  the  jury;  and  it  is  sub- 
mitted that  it  was  equally  a  question  for  them,  whether 
the  contract  did  or  did  not  imply  that  that  was  a  represen- 
tation made  by  third  parties.  But  if  it  be  for  the  Court 
to  decide  on  the  construction  of  the  contract,  and  if  the 
invoice  could  not  import  such  a  representation  as  is  stated 
in  the  count,  that  is  a  defect  in  the  statement  itself,  and 
ought  to  have  been  made  the  ground  of  a  motion  to  arrest 
the  judgment. 

But  there  was  also  evidence  to  sustain  the  other  counts 
of  the  declaration.    The  invoice  not  being  in  fact  that  of  a 

VOL.  X.  M  M.  w. 
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£idb.  rf  PUtut  third  partjj  but  of  the  dBfendants  themselves^  when  it  was 
^  ^  handed  over  to  the  plaintiffs^  it  became  a  representation  by 
the  drfendanis  to  the  plaintiffs^  that  the  coffee  was  of  first 
shipping  quality;  which  representation  being  false  in  fact, 
the  allegations  in  the  second  count  were  thus  proved.  [Al^ 
derson,  B. — Suppose  Corrie  had  told  the  plaintiffs  that  the 
houses  were  identical;  would  it  be  a  representation  by  the 
defendants  to  the  plaintiffs^  that  the  coffee  was  of  first 
shipping  quality?  It  is  merely  a  representation  that  it 
was  invoiced  by  that  invoice :  what  the  invoice  imports  is 
another  question.]  The  defendants  allege  that  they  did 
not  represent  the  coffee  as  being  invoiced  to  them  by  third 
parties ;  if  that  be  so^  then  they  handed  over  the  invoice  as 
their  own^  and  by  doing  so,  they  in  effect  represented  the 
coffee  to  be  of  the  first  shipping  quality^  and  the  case 
becomes  the  same  as  if  the  coffee  had  been  bought  by  the 
plaintiffs  under  that  invoice.  It  is,  in  effect,  purchased 
firom  the  defendants  under  a  written  statement  by  them, 
which  is  false  in  fact,  that  it  was  of  first  shipping  quality : 
and  although  they  might  have  no  knowledge  of  the  inferi- 
ority of  the  coffee,  yet,  being  interested  parties,  they  are 
responsible  for  their  untrue  representation,  which  amounts 
to  a  fi*aud  in  law :  Hem  v.  Nicholb  (a),  Schneider  v.  Heath  (6), 
Pawson  V.  Wiatson  (c),  Comfoot  v.  Fowke  (d),  Humphreys  v. 
Pratt  {e).  It  is  not  necessary  they  should  know  the  repre- 
sentation to  be  false;  it  is  sufficient  that  they  did  not  know 
it  to  be  true. 

Then  as  to  the  first  count :  as  the  representation  in  the 
invoice,  which  is  imported  into  the  contract,  was  made  by 
the  defendants  themselves,  it  amounted  to  a  warranty,  for 
which  the  defendants  are  liable. — On  this  point  they  re- 
ferred to  Shepherd  v.  Kain  (/),  Yates  v.  Pym  {g\  and  Bridge 
V.  Wain  (A). 

(a)  I  Salk.  289.  {e)  5  Bligli,  N.  S.  154. 

{h)  3  Campb.  506.  (/)  5  B.  &  Aid.  240. 

'  (c)  Cowp.  785.  {g)  6  Taunt.  446. 

(rf)  6  M.  &  W.  358.  (A)  1  Stark.  N.  P.  C.  504. 
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The  Attametf'General,  CresmeU,  and  CowUng,  in  support  ^«*i^^'^' 
of  the  rale. — ^It  is  not  disputed  that  a  representation  which 
is  false  in  fiMst,  although  not  proceeding  from  any  immoral 
motiye,  amounts  to  a  fraud  in  law,  and  is  the  subject  of  an 
action  for  deceit :  PolMU  v.  Walter  (a),  Fosfery.  Charles  (b) : 
but  it  is  a  wholly  different  question  how  £Eur  it  affects  a 
party  in  relation  to  a  contract.  Whether  a  particular 
statement  tfi  a  contract  be  or  be  not  false  within  the  know- 
ledge of  the  party  making  it,  is  quite  immaterial,  for  in  any 
case  he  is  bound  to  perform  it.  On  the  other  hand,  it  is 
equally  clear,  that  a  representation  in  a  matter  extraneous 
from  and  collateral  to  the  contract  cannot  affect  him,  even 
though  it  turn  out  to  be  untrue,  unless  it  were  msAefraudU' 
lently.  Here  it  is  not  pretended  that  the  whole  transaction 
was  not  carried  on  with  perfect  good  faith.  But  where  is 
the  falsehood  in  this  case  ?  The  coffee  was  invoiced  to  the 
sellers,  i.  e.  to  Ormerod  Heyworth,  Phipps,  &  Co.,  by  the 
invoice  which  was  produced,  as  of  first  shipping  quality. 
The  invoice  was  in  terms  precisely  such  as  it  was  represent- 
ed in  the  contract.  The  word  ''sellers''  merely  means 
the  firm  of  Ormerod  Heyworth,  Phipps,  &  Co.  Suppose 
the  coffee  had  been  bought  for  them  by  their  agents,  and 
consigned  and  so  invoiced  to  them,  could  it  have  been  said 
that  this  action  was  maintainable  ?  What  difference,  then, 
does  it  make,  that  it  was  bought  by  a  house  abroad,  of 
which  the  defendants,  with  two  other  persons,  are  members  ? 

The  first  count  clearly  was  not  proved.  There  is  no 
warranty  whatever  that  the  coffee  was  in  fact  of  first 
shipping  quality,  but  merely  a  statement  that  it  was  f»- 
viAeed  as  such.  It  is  said  that  the  invoice  was  handed  over 
to  the  plaintiffs :  but  quo  animo  ?  Certainly  not,  according 
to  the  evidence,  as  a  warranty,  and  it  cannot  amount  to 
more  than  a  collateral  representation,  for  which,  in  the 
absence  of  fraud,  the  defendants  are  not  liable,    [^/der- 

(a)  3B.&Ado1. 114. 

(6)  6  BiDg.  396 ;  7  Bing.  105 ;  4  M.  &  P.  61,  741. 
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Bxeh.qfPUa$»  SOU,  B. — ^It  cannot  be  carried  beyond  this;  tbat,  in  some 
proceeding  to  which  the  defendants  and  others  were  par- 
ties, it  was  represented  as  being  coffee  of  first  shipping 
quality :  that  is  a  very  different  thing  from  an  absolute 
warranty.  Parke,  B. — ^That  part  of  the  case  is  quite  clear.] 
The  same  answer  applies  with  regard  to  the  second  count« 
Then  with  respect  to  the  third  count.  It  is  not  contended 
that  that  count  is  bad  in  law ;  if  there  had  been  evidence  of 
fraud,  it  might  have  been  supported.  Thus,  if  it  had  been 
proved  that  the  Bio  house  had  bought  inferior  coffee,  and  in- 
voiced it  to  the  defendants  as  of  first  shipping  quality,  and 
that  the  defendants,  knowing  this,  had  instructed  their 
brokers  to  hand  over  the  invoice,  the  plaintiffs  might  have 
been  entitled  to  recover.  Or  if  the  plaintiffs  had  said  to  the 
broker,  ''Are  these  distinct  houses?''  and  the  latter  had 
replied  that  they  were,  there  would  then  have  been  a  sug- 
gestio  falsi,  which  might  have  rendered  the  defendants 
liable.  But  here,  neither  in  writing  nor  by  parol  is  there 
any  representation  that  the  two  houses  were  distinct.  It  is 
therefore  not  material  what  inference  the  purchaser  might 
draw  from  the  invoice,  unless  the  sellers  meant  him  to 
draw  it.  Now  the  question  left  to  the  jury  was,  what  was 
the  inference  the  plaintiffs  drew  from  the  terms  ''  invoiced 
to  sellers  as  of  first  shipping  quality?''  There  is  nothing, 
therefore,  found  by  the  jury  to  support  any  of  the  allega- 
tions in  the  count, — ^no  finding  either  of  moral  fraud  or  even 
of  untrue  statement.  [Parke,  B. — I  do  not  see  how  this 
action  can  be  supported  without  proving  moral  fraud ;  that 
is,  that  the  defendants  falsely  asserted  that  they  were  two 
distinct  houses,  when  there  was  in  fact  but  one,  and  did  so 
with  a  view  of  inducing  the  plaintiffs  to  enter  into  the  con- 
tract. It  seems  to  me  to  be  essential  to  support  the  action, 
not  merely  that  the  plaintiffs  surmised  so  and  so,  but  that 
the  defendants  exhibited  the  invoice,  meaning  that  there 
was  in  fact  only  one  house,  with  the  intention  of  inducing 
the  plaintiffs  to  make  the  surmise  tha!t  there  were  two  dis- 
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tiiict  houses,  by  one  of  which  the  coffee  was  inyoiced  to  the  •KmA.  qfPUa», 
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other  as  of  a  certain  quality.]     It  is  said  that  this  is  a 

mercantile  instrument,  of  the  interpretation  of  which  the 
jury  are  the  judges :  but  that  is  not  so ;  the  construction 
of  a  written  instrument  is  in  all  cases  for  the  Court,  although 
the  meaning  of  particular  mercantile  terms  may  be  a  ques- 
tion for  the  jury.  The  jury  cannot  alter  the  plain  meaning 
of  a  written  contract.  Neither  was  this  a  representation 
calculated  to  impose  upon  a  purchaser;  it  is  merely  colla- 
teral, and  the  plaintiffs  might  have  inquired  into  the  fact, 
had  they  desired  the  information.  And  further,  there  is 
nothing  to  shew  that  the  purchase  was  in  fact  induced  by 
the  representation,  or  that  it  would  not  have  been  made, 
if  the  plaintiffs  had  possessed  full  knowledge  that  the 
houses  at  Rio  and  at  Liverpool  were  not  distinct  esta- 
blishments. 

Lord  Abingeb,  C.  B. — As  this  case  has  been  so  fully 
argued,  I  think  it  right  to  make  some  remarks  upon  the 
arguments  used  by  counsel.  There  has  been  a  misunder- 
Btanding  in  this  case  in  regard  to  the  meaning  of  the  word 
''fraud.''  The  fraud  which  vitiates  a  contract,  and  gives 
the  party  a  right  to  recover,  does  not  in  all  cases  ne- 
cessarily imply  moral  turpitude.  There  may  be  a  misre- 
presentation as  to  the  facts  stated  in  the  contract,  all  the 
drcumstances  in  which  the  party  may  believe  to  be  true» 
In  policies  of  insurance,  for  instance,  if  an  insurer  makes  a 
misrepresentation,  it  vitiates  the  contract :  such  contracts 
are,  it  is  true,  of  a  peculiar  nature,  and  have  relation  as 
well  to  the  rights  of  the  parties  as  the  event.  In  the 
case  of  a  contract  for  the  sale  of  a  public-house,  if 
the  seller  represent  by  mistake  that  the  house  realised 
more  than  in  fact  it  did,  he  would  be  defrauding  the 
purchaser,  and  deceiving  him;  but  that  might  arise  from 
hii  not  having  kept  proper  books,  or  from  non-atten- 
tion to  his  affairs;  yet  as  soon  as  the  other  party  dis- 
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Exeh.  0/  Piroff,  covers  it,  an  action  may  be  maintained  for  the  loss  con- 
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sequent  upon  such  misrepresentation,  inasmuch  as  he  was 

thereby  induced  to  give  more  than  the  house  was  worth. 
That  action  might  be  sustained  upon  an  allegation  that  the 
representation  was  false,  although  the  party  making  it  did 
not  know  at  the  time  he  made  it  that  it  was  so.  It  is  not, 
however,  necessary  to  go  that  length  in  this  case.  [His 
Lordship  then  stated  the  facts  of  the  case,  and  continued.] 
It  is  plain,  therefore,  that  the  question  is,  whether  the  de- 
fendants have  committed  that  species  of  fraud  which  ren- 
ders them  liable  to  an  action.  That  depends  upon  the 
correct  interpretation  of  the  invoice  as  a  mercantile  instru- 
ment, and  upon  that  only.  Now,  it  is  for  mercantile  men, 
who  are  in  the  habit  of  seeing  such  documents  frequently, 
to  say  whether  or  not  the  form  of  the  invoice  in  this  case 
is  that  generally  adopted  where  the  goods  are  to  be  shipped 
and  sold  on  a  joint  account,  or  whether  it  imports  a  ship- 
ment of  goods  consigned  by  a  distinct  class  of  persons. 
Could  any  Judge,  looking  at  this  invoice,  say  that  it  means 
no  such  thing,  or  that  the  goods  might  not  have  been 
shipped  by  distinct  parties  to  the  house  at  Liverpool  ?  I 
should  think  not ;  and  if  so,  then  it  is  for  the  jury  to  deter- 
mine whether  it  imports,  among  mercantile  men,  a  shipment 
by  and  to  distinct  parties.  The  defendants  must  be  taken 
to  know  its  import;  and  if  it  does  import  that  which  is 
jmtrue,  viz.  that  the  goods  were  invoiced  by  distinct  par- 
ties to  them,  whereas  the  invoice  was  made  by  themselves 
to  themselves,  then,  if  they  meant  thereby  to  facilitate 
the  sale,  it  is  what  may  be  termed  a  legal  though  not  a 
moral  fraud.  It  appeared  to  me,  and  I  still  think,  that 
those  facts  ought  to  be  decided  by  the  jury.  Whether  the 
jury  have  drawn  a  right  conclusion  it  is  not  for  me  to  say. 
The  Court  are  disposed  to  think  that  another  jury  might 
come  to  a  di£Ferent  conclusion,  and  as  the  sum  is  large, 
I  concur  with  the  rest  of  the  Court  that  there  should  be  a 
new  trial,  on  the  single  point  as  to  the  representation  to 
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the  plaintiffs  that  the  goods  were  invoiced  by  distinct  par-  Sxek.  cf  PUat, 
ties.    That  must  be  on  payment  of  costs. 

FabkEj  B. — With  respect  to  the  first  and  second 
oonnts,  it  is  clear  that  no  warranty  was  meant  to  be  given, 
and  equally  dear  that  the  coffee  was  not  represented  by 
the  defendants  to  the  plaintiffs  as  being  of  first  shipping 
quality;  on  these  counts,  therefore,  the  defendants  are  en- 
titled to  the  verdict  upon  the  plea  of  not  guilty.  It  is  on 
the  third  count  that  the  only  question  arises.  To  support 
that  count,  it  was  essential  to  prove  that  the  defendants 
knowingly,  by  words  or  acts,  made  such  a  representation  as  is 
stated  in  the  third  count,  relative  to  the  invoice  of  these 
goods,  as  they  knew  to  be  untrue,  and  that  the  plaintiffs 
were  thereby  induced  to  purchase  them,  which  they  other- 
wise would  not  have  done.  That  question  arises  on  the 
peculiar  allegations  set  forth  in  that  count.  [His  Lord- 
ship read  the  statement  of  the  representation  in  the 
third  count.]  To  give  a  right  of  action  for  that  re- 
presentation, it  was,  I  think,  essential  to  prove  that,  by 
words  or  acts  of  the  defendants  or  their  agents,  it  was 
made  fabefy,  and  for  the  improper  purpose  of  inducing  the 
plaintiffs  to  purchase  the  goods.  I  agree  with  the  rest  of 
the  Court,  that  there  was  some  evidence  to  support  that 
count;  and  therefore  it  seems  to  me  that  the  defendants 
were  not  in  a  condition  to  ask  his  Lordship  to  nonsuit  the 
plaintiffs,  nor  to  enter  the  verdict  for  them.  I  think  it 
essential  that  there  should  be  moral  fraud,  and  indeed  all 
the  cases  shew  that  it  is,  though  the  word  leffol  firaud  is 
used.  That  is  a  description  of  fraud  not  of  so  grave  and 
serious  a  character,  that  is  to  say,  a  representation  made 
without  any  private  view  of  benefit  to  the  party  making  it. 
The  case  of  a  policy  of  insurance  does  not  appear  to  me  to  be 
analogous  to  the  present ;  those  instruments  are  made  upon 
an  implied  contract  between  the  parties,  that  everything 
material  known  to  the  assured  should  be  disclosed  by  them* 


16B  CASES   IN   THE   EXCHEQUER, 

^eh,qfPiea9,  That  is  the  basis  on  which  the  contract  proceeds;  and  it  ia 
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material  to  see  that  it  is  not  obtained  by  means  of  un- 
MoKNB  true  representation  or  concealment  in  any  respect.  In 
JIktwoktb.  this  case  the  plaintiffs  must  prove  a  representation,  by 
words  or  acts,  of  that  as  being  true  which  was  known  to 
the  defendants  to  be  untrue;  as  in  the  case  of  Polkill 
T.  Walter f  in  which  a  party  had  falsely  represented  that  he 
was  authorized  to  accept  a  bill  by  procuration;  so  also 
in  Foster  v.  Charles,  where  the  allegation  of  the  party  was 
by  a  false  representation  of  character.  In  both  these 
cases,  there  was  not  any  deliberate  intention  to  deceive,  yet  it 
was  called  a  fraud,  though  it  was  not  of  so  grave  a  character. 
Now  the  only  inference  of  fraud  in  the  present  case  arises 
from  the  peculiar  form  of  the  instrument;  that  is  a  partof  the 
case  which  seems  fit  for  a  jury,  the  question  being,  whether 
the  invoice  would  necessarily  be  understood  by  mercantile 
men  as  an  invoice  usually  passing  from  one  house  to  an- 
other. I  think  my  Lord  could  not  have  withdra¥m  that 
evidence  from  the  jury ;  but  if  I  were  to  give  an  opin- 
ion on  the  form  of  this  invoice,  I  should  say  that  the  mere 
similarity  in  the  names  would  favour  the  idea  that  it  was  a 
joint  speculation,  at  all  events  sufficiently  to  excite  in- 
quiry, if  the  plaintiffs  meant  to  buy  on  the  basis  of  this 
being  a  representation  that  the  goods  were  conveyed  by  a 
distinct  house.  I  think,  therefore,  that  there  should  be  a 
new  trial  on  payment  of  costs. 

Aldebson,  B. — I  entirely  concur  in  the  propriety  of  a 
new  trial.  [His  Lordship  then  reviewed  the  evidence,  and 
continued.]  It  has  been  urged  by  counsel,  that  the  repre- 
sentation was  in  terms  true.  I  do  not  agree  to  that,  be- 
cause I  consider  that  if  a  person  makes  a  representation,  or 
takes  an  oath,  of  that  which  is  true,  if  he  intend  that  the  par- 
ty to  whom  the  representation  is  made  should  not  believe  it 
to  be  true,  that  is  a  false  representation;  and  so  he  who  takes 
pn  oath  in  one  sense,  knowing  it  to  be  administered  to  him 
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in  another,  takes  it  fiedsely.  This  may  be  illustrated  by  an  Estth.f(fPUn, 
anecdote  of  a  very  eminent  ambassador.  Sir  Henry  Wotton  ^  ^°y* 
who,  when  he  was  asked  what  advice  he  would  give  to  a 
young  diplomatist  going  to  a  foreign  court,  said — *^  I  have 
found  it  best  always  to  tell  the  truth,  as  they  will  never 
believe  any  thing  an  ambassador  says,  so  you  are  sure  to  take 
them  in/'  Now  Sir  Henry  Wotton  meant  that  he  should 
tell  a  lie.  This,  no  doubt,  was  only  Wd  as  a  witticism, 
but  it  illustrates  my  meaning.  In  the  present  case,  the 
plaintiffis  must  shew  that  this  invoice  was  sent  to  the 
broker,  that  he  might  represent  to  the  buyer,  or  that  the 
buyer  might  think,  that  these  goods  came  to  the  defend- 
ants from  an  independent  house,  and  that  the  defendants 
were  not  interested  in  the  shipment  of  them.  I  think  that 
was  for  the  jury,  and  that  there  was  some  evidence  for 
them  on  that  point,  although  very  slight.  We  therefore 
cannot  make  the  role  absolute  for  entering  a  nonsuit,  but 
we  may  grant  a  new  trial  on  payment  of  costs. 

GuENXT,  B. — ^I  have  not  heard  the  whole  of  the  argu- 
ment on  either  side,  but  in  as  far  as  I  have  been  able  to 
form  a  judgment,  I  concur  in  what  my  learned  Brothers 
have  said. 

Bule  absolute  for  a  new  trial  on  the  third 
count,  on  payment  of  costs. 


The  two  first  counts  of  the  declaration  having  been 
struck  out  pursuant  to  the  order  of  the  Court,  the  cause 
was  tried  again  before  Lord  Abmger,  C.  B.,  at  the  London 
Sittings  after  last  Trinity  Term.  It  then  appeared  that  the 
contract  was  signed  and  completed  on  the  4th  of  April,  1840, 
and  it  was  not  until  the  8th  of  April  that  the  shipping 
invoice  was  received  by  Corrie  &  Co.  from  Liverpool,  and 
8he¥m  to  the  plaintiffs.    Evidence  was  given  by  persons 
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SmA  rf  Phot,  connected  with  the  coffee  trade  that  such  an  invoice  im- 
ported  a  sale  by  a  house  distinct  from  the  consignee.  It 
was  insisted  for  the  defendants^  that  there  was  no  evidence 
to  charge  the  defendants  in  an  action  of  tort,  and  that  the 
exhibiting  of  the  invoice  to  the  plaintiffs,  after  the  comple- 
tion of  the  contract,  conld  not  be  taken  into  consideration, 
inasmuch  as  it  was  impossible  that  the  plaintiffs  could 
thereby  have  been  induced  to  make  the  purchase.  The 
Lord  Chief  Baron,  in  summing  up,  left  it  (in  substance)  to 
the  jury  to  say  whether  the  defendants  knowingly  repre- 
sented to  the  plaintiffs  that  the  coffee  was  invoiced  to  them 
by  a  distinct  house,  and  the  jury  again  found  for  the 
plaintiffii.  In  Michaelmas  Term,  R.  V.  Richards  obtained 
a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  action 
should  have  been  brought  upon  the  contract,  and  not  in 
tort,  the  alleged  representation  being  in  truth,  if  anything, 
a  material  part  of  the  contract  itself:  but  the  cause  was 
compromised  before  the  rule  came  on  for  argument. 
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Walkbb  and  Others  f;.  Jackson  and  Others.  .^    ^. 

May  31. 

\j ASE  against  the  defendants,  three  of  the  directors  of  Declaration  in 
the  Woodside  Peny  Company.    The  declaration  stated,  o^JIfdfr*** 
that  the  defendants,  before  and  at  the  time  of  the  delivery  fc"y»t*ied, 

'  •'    that  the  de- 

of  the  goods  and  chattels  to  them,  and  of  the  committing  fendants  were 
of  the  grievances  thereinafter  mentioned,  to  wit,  on  the  fe^^acroHthe 
26th  of  August,  1840,  were  possessed  of  a  certain  ferry  ^^w^sWe 
across  a  certain  arm  of  the  sea  called  the  Mver  Mersey,  «>  Liverpool, 

and  that  the 

firom  Woodside,  in  the  county  of  Chester,  to  Liverpool,  in  piainUffi  deii- 

the  county  of  Lancaster;  and  thereupon  afterwards,  to  wrtaingoodj^ 

wit,  on  &c.,  the  plaintiffs,  at  the  request  of  the  defendants,  ^^^'^^J^  jj"' 

then  delivered  to  the  defendants  certain  goods  and  chattels  tain  jewellery 

1  .         it     1  1  *  ""^  watchea 

of  the  plaintiffs  of  great  value,  to  wit,  of  the  value  of  contained  in  it, 
£10,000,  to  wit,  a  certain  carriage,  to  wit,  a  phaeton  and  d^fendJnto*for 

reward  to  them 
in  that  behalf,  taken  care  of  and  carried  in  a  certain  steam-boat  from  Woodaide  to  Liverpool,  and 
there  landed  for  the  plaintiffs ;  that  the  defendants  accepted  and  received  the  said  carriage  so  con- 
taining the  said  jewellery  and  watches  from  the  plaintiffs,  and  it  became  their  duty  to  take  proper 
care  of  them  while  they  remained  in  their  custody,  and  in  and  about  the  carriage,  conveyance, 
and  landing  of  the  same  aa  aforesaid.  Breach,  that  the  defendants  took  inch  bad  care  of  the 
said  carriage,  jewellery,  and  watches,  and  so  negligently  conducted  themselves  in  and  about  the 
carriage,  conveyance,  and  landing  of  the  same,  that  they  were  injured. 

Plea,  that  the  plaintiffs  did  not  deliver  to  the  defendants,  nor  did  they  accept  and  receive 
from  the  plaintiffs,  the  goods  in  the  declaration  mentioned,  to  be  by  them  carried  and  conveyed 
fai  the  said  steam- boat  from  Woodside  to  Liverpool,  and  there  landed  for  the  plaintiflb,  for 
reward  to  them  in  that  behalf,  modo  et  form&. 

Held,  that  a  contract  to  carry  and  land  tbecairiage  and  JeweHery,  as  stated  In  the  declaration, 
could  not  be  implied  from  the  mere  character  of  the  defendants  aa  owners  of  the  ferry.  But 
that  it  was  a  question  for  the  Jury,  whether  there  ivas  in  fkct  a  contract  between  the  parties, 
either  express  or  implied  from  usage,  to  receive  the  carriage  on  board,  and  to  land  it  again  at 
the  end  of  the  transit  across  the  river. 

It  appeared  that  the  plaintiff  went  on  board  the  defendant's  steam-boat,  with  his  horse  and 
carriage,  paying  the  defendants'  charge  for  a  **  light  four-wheeled  phaeton ;"  that  jewellery  and 
watches  of  great  value,  which  much  incraased  its  weight,  were  contained  in  a  box  under  the 
seat ;  and  that  he  made  no  communication  of  that  fact  to  the  defendants.  The  carriage  was 
taken  safely  across  the  river,  and  on  the  arrival  of  the  boat  at  the  pier  head  at  Liverpool,  two 
of  the  defendants'  servants  put  the  carriage  out  upon  the  slip,  and  commenced  drawing  it  up 
the  slip  towards  the  quay,  but  in  doing  so  were  overpowered  by  its  weight,  and  it  ran  down 
Into  the  river,  whereby  the  jewellery  and  watches  were  injured: — BeUf  that  the  plaintiff's 
right  of  action  for  this  injury  was  not  affected  by  his  not  having  communicated  the  &ct  of  the 
jewellery  and  watches  being  contained  in  the  carriage  i^^HM  also,  that  it  was  a  further 
question  for  the  jury  (supposing  a  contract  to  land  were  established)  whether  the  landing  was 
complete  under  the  above  circumstances. 

Held,  also,  that  to  rebut  evidence  of  a  usage  to  take  on  board  and  land  the  carriages  of  pas. 
sengera,  a  notice  stuck  up  at  the  door  of  entrance  for  foot  passengers  to  the  slip  at  Woodside,  but 
not  visible  to  those  who  came  with  carriages,  nor  shewn  to  have  been  known  to  the  plaintiff, — 
that  the  defendants  did  not  undertake  to  load  or  discharge  horses  or  carriages,  and  would  not  be 
responsible  for  loss  or  damage  thereto, — ^was  not  admissible. 
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Xtiek.  of  FUtut  certain  jewellery  and  watches,  to  wit,  ten  boxes  of  jewel- 
^^^'  .  lery  and  five  bags  of  watches,  contained  and  being  in  the 
said  carriage,  to  be  by  the  defendants,  for  reward  to  them 
in  that  behalf,  taken  care  of  and  carried  and  conveyed  in  a 
certain  steam-boat,  firom  Woodside  aforesaid  to  Liverpool 
aforesaid,  and  there,  to  wit,  at  Liverpool  aforesaid,  landed 
for  the  plaintiffs;  and  the  defendants,  to  wit,  then  took, 
accepted,  and  received  the  said  carriage  so  containing  the 
said  jewellery  and  watches  as  aforesaid,  of  and  from  the 
plaintiffs,  for  the  purposes  aforesaid;  and  it  then  became 
and  was  the  duty  of  the  defendants  to  take  due  and  proper 
care  of  the  said  carriage,  jewellery,  and  watches,  whilst 
they  remained  in  their  custody  for  the  purposes  aforesaid, 
and  to  take  due  and  proper  care  in  and  about  the  carriage, 
conveyance,  and  landing  of  the  same  as  aforesaid.  Yet  the 
defendants,  not  regarding  their  duty  in  that  behalf,  but 
contriving  &c,,  afterwards,  to  wit,  on  kc.,  took  so  little 
and  such  bad  and  improper  care  of  the  said  carriage,  jewel- 
lery, and  watches,  whilst  they  remained  in  their  custody 
for  the  purposes  aforesaid,  and  took  so  little  and  such  bad 
and  improper  care,  and  so  negligently  conducted  them- 
selves in  and  about  the  carriage,  conveyance,  and  landing 
of  the  same  as  aforesaid,  that  the  same  then,  by  reason  of 
the  bad,  imperfect,  and  improper  conduct  of  the  defendants, 
their  mariners  and  servants,  in  that  behalf,  became  and 
were  very  much  broken,  injured,  wetted,  fcc.  &c. 

Pleas,  first,  not  guilty;  secondly,  that  the  plaintiffs  did 
not  deliver  to  them  the  defendants,  nor  did  they  accept 
and  receive  firom  the  plaintiffs,  the  said  goods  and  chattels 
in  the  declaration  mentioned,  or  any  of  them,  or  any  part 
thereof,  to  be  by  the  defendants  carried  and  conveyed  in 
the  said  steam-boat  from  Woodside  aforesaid  to  Liverpool 
aforesaid,  and  there  landed  for  the  plaintiffs,  for  reward  to 
them  the  defendants  in  that  behalf,  in  manner  and  form 
&c.  Thirdly,  that  the  said  goods  and  chattels  in  the  de- 
claration mentioned  were  delivered  by  the  plaintiffs  to,  and 
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accepted  and  received  by  them  the  defendants,  to  be  fer-  Bgek.  rf  PUat^ 


ried  across  the  said  ferry  in  the  declaration  mentioned,  and 
there  landed  and  delivered  to  the  plainti£Fs,  and  the  said 
reward  in  the  declaration  mentioned  to  them  in  that  behalf 
was  for  and  in  respect  of  such  ferryage,  and  landing  and 
delivery,  and  for  and  in  respect  of  nothing  else.  And  the 
defendants  fiirther  say,  that  at  the  time  of  the  said  delivery 
and  acceptance  and  receipt  of  the  said  goods  and  chattels, 
that  is  to  say,  on  the  said  26th  day  of  August,  1840,  it  was 
agreed  by  and  between  the  plaintiffs  and  the  defendants, 
as  part  of  the  terms  of  the  said  acceptance  and  receipt, 
that  they  the  defendants  were  not  to  be  in  anywise  answer- 
able or  accountable  to  the  plaintiffs  for  any  loss  thereof  or 
damage  thereto  which  might  occur  in  the  course  of  the 
said  ferryage  and  landing  and  delivery;  and  they  the  de* 
fendants  then  accepted  and  received  the  said  goods  and 
chattels  to  be  so  ferried  and  landed  and  delivered  as  afore- 
said upon  the  terms  of  the  said  agreement,  and  upon  no 
other  terms  whatsoever,  whereof  the  plaintiffs  then  had 
knowledge  and  notice.  And  the  defendants  further  say, 
that  the  said  loss  and  damage  of  the  said  goods  and  chat- 
tels in  the  declaration  mentioned  happened  and  took  place 
without  any  personal  negligence  or  want  of  care  whatsoever 
by  the  defendants  themselves,  and  without  any  gross  neg- 
ligence or  misfeasance  of  their  mariners  or  servants,  or 
otherwise  howsoever.    Verification. 

The  plaintiffs  joined  issue  on  the  first  and  second  pleas, 
and  to  the  third  replied  de  injurift,  on  which  also  issue  was 
joined. 

At  the  trial  before  fFighiman,  J.,  at  the  Liverpool  Sum- 
mer Assizes,  1841,  it  appeared  that  the  plaintiffs  were  jewel- 
lers at  Birmingham,  and  that  on  the  26th  of  August,  1840, 
one  of  the  plaintiffs,  travelling  on  behalf  of  the  firm,  put  on 
board  one  of  the  defendants'  steam-boats  at  Woodside,  to  be 
carried  across  to  Liverpool,  a  horse  and  phaeton,  the  latter 
of  which  contained,  in  the  box  seat,  jewellery  and  watches  of 
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jsmA.  qfPieoi,  the  value  of  seyeral  thousand  pounds*  The  plaintiff  paid 
^  5^,  for  the  ferryage  of  the  phaeton  and  horse,  which,  accord* 
Walksr  ing  to  the  defendants'  scale  of  charges,  was  the  charge  for 
JACK80K.  ''  ft  %^^  four-wheeled  phaeton  and  one  horse  f^  and  he  did 
not  communicate  the  fact  that  the  carriage  contained  any 
heavy  or  valuable  property.  The  phaeton  was  carried 
safely  over  the  river,  and  put  out  of  the  boat  upon  the  slip 
at  the  Liverpool  pier-head,  and  two  of  the  defendants'  ser- 
vants endeavoured  to  draw  it  up  the  slip,  but  its  weight 
overpowered  them,  and  it  ran  back  into  the  water,  whereby 
the  jewelleiy  and  watches  were  much  injured.  There  was 
some  conflict  in  the  evidence  as  to  the  circumstances  of  the 
accident :  according  to  the  plaintifis'  witnesses,  the  men 
had  drawn  the  phaeton  some  twenty  yards  up  the  slip  be- 
fore it  ran  back ;  and  they  stated  also,  that  four  men  were 
necessary  to  bring  it  safely  to  the  top  of  the  slip :  accord- 
ing to  the  evidence  of  the  defendants'  servants,  they  were 
overpowered  by  the  weight  of  the  carriage  immediately  on 
its  being  put  out  upon  the  slip,  and  on  their  endeavouring 
to  turn  it  round  for  the  purpose  of  being  drawn  up.  The 
defendants'  witnesses  stated  also,  that  the  company  did 
not  pay  their  men  for  putting  carriages  or  horses  on  board 
the  boats,  or  landing  them;  that  the  servants  from  the 
Woodside  hotel  generally  brought  down  the  carriages  to  the 
boats,  but  that  if  the  defendants'  servants  put  them  on 
board  or  landed  them,  the  owners  of  the  carriages  paid 
them  for  doing  so. 

The  defendants'  counsel  contended,  upon  this  state  of 
facts,  first,  that  there  was  no  obligation  on  the  defendants, 
by  reason  of  their  ownership  of  the  ferry  as  alleged  in  the 
declaration,  to  land  the  carriage  out  of  the  steam-boat,  but 
only  to  carry  it  safely  across  the  river;  and  secondly,  that 
the  plaintiff  was  bound  to  have  communicated  to  the  de- 
fendants the  fact,  that  the  phaeton  contained  the  jewellery 
and  watches,  the  weight  of  which  had  occasioned  the  acci- 
dent. The  learned  Judge  reserved  the  first  question ;  and 
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xa  Bamming  up,  left  it  to  the  jury  to  say  whether  there  was  JBxeh.  qfPiea», 


any  negligence  or  want  of  ctose  on  the  part  of  the  defend- 
ants :  saying,  that  if  the  defendants  undertook  to  land  the 
carriage,  they  must  do  it  safely;  and  he  expressed  his 
opinion  that  the  plaintiff  was  not  bound  to  give  notice  of 
the  contents  of  the  carriage.  The  jury  found  for  the 
plaintiffs,  damages  i£211« 

In  Michaelmas  Term,  Knowks  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection.  He  contended, 
first,  that  the  learned  Judge  ought  to  have  directed  the 
jury  that  the  defendants  were  entitled  to  a  verdict  on  the 
second  issue,  it  being  no  part  of  their  duty  as  owners  of 
the  ferry  to  land  the  carriage;  secondly,  that  even  if  the 
defendants  were  bound  to  land  the  carriage,  they  did  in 
fact  land  it,  by  putting  it  out  of  the  boat  upon  the  slip; 
and  thirdly,  that  the  plaintiff  was  bound  to  give  notice  that 
there  was  an  extra  weight,  the  reward  to  the  defendants 
being  applicable  to  the  phaeton  alone. 

Kelly  and  Crompion  shewed  cause  at  the  sittings  after 
last  Hilary  Term  (February  9).— The  plaintiffs  are  enti- 
tled to  retain  their  verdict.  First,  the  declaration  in  this 
ease  is  not  founded  <m  any  duty  in  the  defendants  as 
owners  of  the  ferry.  They  are  liable  upon  their  contract. 
If  a  ferryman,  although  not  bound  to  do  so,  choose  to  re- 
ceive goods  to  carry,  he  is  liable  like  any  other  contractor. 
IVhat  took  place  in  this  case  shews  that  the  defendants 
were  bound  by  their  contract  to  land  the  carriage;  if  not, 
why  did  they  set  about  doing  it?  they  were  not  required 
to  do  so.  Nor  was  there  proof  of  any  regular  charffe  made 
against  the  owner  of  a  carriage  for  putting  on  board  or 
landing  it.  It  was  ratirely  a  question  of  fact,  what  was  the 
contract  between  the  parties,  and  not  at  all  a  question  of 
law.  It  is  not  as  if  the  declaration  had  chained  the  de- 
fendants as  common  carriers,  or  as  proprietors  of  the  ferry, 
and  as  a  deduction  of  law  had  alleged  the  duty;  but  this 
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EMh.  tf  pim«,  is  an  action  fonnded  upon  a  contract.    Who  is  to  land 
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carriages  firom  the  defendants'  boats  but  the  servants  of 
the  defendants?  the  owners  do  not  bring  tMr  servants 
to  do  it.  And  whether  the  men  do  this  as  the  employees  of 
the  owner,  or  as  the  servants  of  the  ferryman,  is  altogether 
a  question  of  fact  for  the  jury,  and  which  the  defendants 
ought  to  have  required  to  be  left  to  them. 

In  like  manner,  it  is  a  mere  question  of  fact  what 
amounted  to  a  landing  within  the  contract.  It  is  obvious 
that  if  the  defendants  were  bound  to  land  at  all,  they  were 
bound  to  land  mfely ;  and  why  did  they  attempt  to  take 
the  phaeton  up  the  slip,  unless  because  it  was  an  ordinary 
part  of  their  duty,  under  the  contract,  to  land  it  safely  on 
the  top.  The  question  of  negligence  was  entirely  for  the 
jury;  and  whether  the  landing  was  over  or  not  is  part  of 
the  question  of  negligence.  Landing  without  negligence 
is  landing  in  a  secure  place. 

Thirdly,  the  question  as  to  the  necessity  of  notice  was 
also  a  question  of  fact.  But  the  defendants  could  not 
avail  themselves  of  this  point  without  proof  on  their  parts 
of  some  notice  limiting  their  liability;  in  the  absence  of 
that,  the  law  will  not  raise  any  such  implied  limitation. 
But  again — if  the  injury  arose  firom  the  plaintiffs'  having 
thro¥m  the  defendants  off  their  guard,  by  sending  on 
board  a  carriage  too  heavily  laden  to  be  safely  landed  by 
the  ordinary  means,  that  negatived  negligence  on  the  part 
of  the  defendants ;  and  the  question  of  negligence  was  left 
to  the  jury. 

Knowlea  and  Martin^  in  support  of  the  rule. — ^The  only 
question  left  to  the  jury  was,  whether  there  was  any  negli- 
gence or  want  of  care  on  the  part  of  the  defendants,  and 
the  question  whether  the  landing  was  complete  was  never 
put  to  them.  First,  the  defendants  did  not  contract  to 
carry  the  concealed  jewellery,  by  which  the  weight  of  the 
carriage  was  doubled.    There  was  nothing  to  draw  their 
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attention  to  its  contents,  and  the  plaintiff  paid  only  the   B*eh.9fPlM, 

charge  for  a  ''light  phaeton/'     The  defendants  are  not 

common  carriers,  but  mere  bailees  for  hire,  and  liable  only 

for  the  want  of  reasonable  care.    The  contract  here  was 

only  to  carry  a  phaeton,  which  required  no  extraordinary 

care.    If  they  had  known  the  additional  weight,  they  might 

have  exercised  greater  and  adequate  care  in  landing  it. 

Before  it  can  be  said  that  a  person  in  the  situation  of  the 

defendants  is  guilty  of  negligence  in  carrying,  it  must 

appear  that  he  knows  what  he  is  carrying,  and  therefore 

what  degree  of  care  is  requisite  to  its  security. 

Secondly,  the  question  whether  the  defendants  contracted 
to  land  the  carriage  was  not  left  to  the  jury ;  it  was  treated 
as  a  question  of  law.  Now  the  only  eyidence  of  any  contract 
at  all  was  of  a  contract  resulting  from  the  defendants' 
situation  and  supposed  duty  as  ferrymen.  But  the  duty 
of  a  ferryman  is  only  to  supply  a  boat,  to  pass  over  pas- 
sengers with  their  goods:  Termes  de  la  Ley;  Payne y. 
Partridge  (a).  The  ferryman  never  takes  possession  of  the 
goods  at  all :  they  remain  as  much  in  the  possession  of  the 
owner,  as  when  a  man  drives  over  a  bridge  subject  to  a 
toll.  It  being,  therefore,  no  part  of  his  duty  or  contract 
as  a  ferryman  to  take  the  goods  of  the  passengers  into  his 
possession,  he  is  not  chargeable  in  respect  of  their  custody- 
—They  were  then  stopped  by  the  Court. 

Parke,  B. — Unfortunately  we  cannot  collect  exactly 
in  what  mode  this  question  was  left  to  the  jury,  but  all  the 
Court  are  clearly  of  opinion  that  it  is  a  question  for  the 
jury,  whether  there  was  a  contract  between  these  parties, 
implied  by  usage  or  otherwise,  to  receive  this  carriage  into 
the  defendants'  care,  to  put  it  on  board,  and  to  land  it 
again  at  the  expiration  of  the  transit.  The  question  is 
whether  there  was  any  such  contract  existing  between  these 

(a)  1  Show.  257  ;  1  Salk.  12. 
VOL.  X.  N  M.  W. 
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B^h.  ofPUa$,  parties,  and  I  think  the  simple  circumstance  of  the  defend^ 
.    ^  '  ^    ants  being  ferrymen  would  not  give  rise  to  the  contract 


Walker  laid  in  this  declaration,  nor  import  an  obligation  on  the 
Jackson,  ferryman  to  take  the  trouble,  either  of  putting  a  carriage 
on  board  or  discharging  it  out  the  vessel  on  her  arrival. 
It  might  be  such  a  ferry  as  that  by  usage  the  ferryman 
takes  that  obligation  upon  himself;  and  the  question  will  be^ 
whether  there  is  such  a  usage  in  this  casCi  and  whether  the 
defendants  contracted,  not  merely  to  carry  across  the  river, 
but  to  take  the  carriage  into  their  care,  and  to  land  it  in 
safety :  and  then  will  arise  the  further  question,  whether  it 
was  properly  taken  care  of  by  being  placed  at  the  bottom 
of  the  slip,  and  in  a  place  of  security.  This  carriage  was 
left  standing  at  the  bottom  of  the  slip,  and  the  question  is 
whether  it  ought  not  to  have  been  carried  up  the  slip 
immediately,  so  as  never  to  have  been  in  a  state  of  insecu* 
rity;  and  whether  such  would  not  be  the  defendants'  duty 
in  landing  it.  The  questions,  therefore,  are,  whether  there 
was  a  contract,  by  virtue  of  which  the  defendants  were  to 
land  the  carriage  at  the  expiration  of  the  passage,  and 
whether  the  landing  was  complete  by  placing  it  at  the 
bottom  of  the  slip,  or  whether  they  were  not  bound  to 
take  it  up  and  put  it  on  the  quay.  These  are  questions  of 
fact,  which  should  have  been  determined  by  the  jury,  and 
it  does  not  appear  to  me  that  they  have  been  satisfactorily 
left,  so  as  to  enable  the  jury  to  determine  them. 

With  regard  to  the  other  objections  made  on  the  part  of 
the  defendants  to  this  contract,  we  think  they  are  not  such 
as  ought  to  prevail.  There  is  no  doubt  that  there  was  a  de- 
livery of  the  carriage  and  its  contents,  and  that  included  the 
jewellery;  the  objection,  therefore,  urged  by  Mr.  Knowks, 
that  there  was  no  delivery  of  the  jewellery,  cannot  prevail. 
And  I  take  it  now  to  be  perfectly  well  understood,  accord- 
ing to  the  majority  of  opinions  upon  the  subject,  that  if  any 
thing  is  delivered  to  a  person  to  be  carried,  it  is  the  duty 
of  the  person  receiving  it  to  ask  such  questions  about  it  as 
may  be  necessary;  if  he  ask  no  questions,  and  there  be  no 
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fraud  to  give  the  case  a  false  complexion,  on  the  delivery  of  Bxeh.  uf  pieas, 

the  parcel,  he  is  bound  to  carry  the  parcel  as  it  is.    It  is 

the  duty  of  the  person  who  receives  it  to  ask  questions ;  if 

they  are  answered  improperly,  so  as  to  deceive  him,  then 

there  is  no  contract  between  the  parties;  it  is  a  fraud  which 

vitiates  the  contract  altogether.    But  in  this  case,  if  there 

was  a  delivery  at  all  of  the  carriage,  with  the  jewellery  iA 

it,  it  was  a  delivery  to  be  carried  for  reward,  namely,  five 

shillings.    The  objections  made  on  this  ground,  therefore, 

ought  not  to  prevail :  but  we  think  there  ought  to  be  a 

new  trial,  in  order  to  establish  these  two  points:  firsts 

whether  there  was  a  delivery,  as  alleged  in  the  declaration^ 

of  the  carriage  to  the  defendants ;  and  secondly,  whether 

the  defendants  entered  into  any  contract,  either  express  or 

implied,  to  land  the  carriage  upon  its  arrival  on  the  shore, 

and  in  what  way  such  landing  was  to  take  place, — whether 

simply  by  leaving  it  at  the  bottom  of  the  slip,  or  whether 

it  was  their  duty,  according  to  their  contract,  to  carry  it  up 

the  slip,  and  leave  it  on  the  pier-head.     If  such  was  their 

duty,  the  only  remaining  question  will  be,  whether  they 

were  guilty  of  negligence  in  the  performance  of  it.    All 

these  are  questions  to  be  disposed  of  by  the  jury,  but  it  does 

not  satisfactorily  appear  that  they  have  at  present  decided 

upon  them.    The  rule  must  therefore  be  made  absolute. 

Aldbbson,  B. — If  the  question  in  this  case  depended  sim« 
ply  upon  this,  whether  there  were  negligence  in  the  defend- 
ants, and  whether  the  carriage  ought  to  have  been  carried 
up  the  slip  by  four  instead  of  two  persons,  considering  the 
weight  of  it,  and  considering  the  circumstances  connected 
with  it,  which  the  defendants  might  fairly  be  considered  to 
be  acquainted  with,  I  think  the  verdict  ought  not  only  not 
to  be  disturbed,  but  that  it  would  have  been  perfectly 
right.  But  a  further  question  for  the  consideration  of  the 
jury,  and  which  ought  to  have  been  submitted  to  them,  is, 
whether  there  is  any  evidence  of  the  phaeton,  including  the 

N  2 
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Breh.  nf  PUat,  jewellery,  having  been  delivered  to  the  defendants,  to  be 
^^^'  ^    carried  by  them  on  behalf  of  the  plaintiflFs.    That  is  a 
question  npon  which  the  jury  ought  to  have  passed  their 
judgment,  and  there  is  evidence  by  which  they  might  have 
established  that  fact  either  one  way  or  the  other. 

Then  the  next  question  will  be,  what  was  the  nature  of 
the  alleged  contract?  Was  it  to  carry  across,  or  to  cany 
across  and  to  land?  And  a  further  question  is  as  to  the 
Janding  itself;  whether  they  were  guilty  of  negligence  in 
landing.  What  is  a  landing?  That  is  for  the  jury  to  de- 
termine. Is  it  putting  the  carriage  on  shore  in  a  secure 
place,  where  it  would  remain  in  safety  unless  it  were 
removed  out  of  that  position?  If  that  is  a  landing,  then 
it  will  be  for  the  jury  to  say  whether  that  has  been  done 
in  the  present  case.  Even  supposing,  however,  that  the 
putting  it  at  the  bottom  of  the  slip  only  is  a  landing,  I 
apprehend  that  if  the  defendants  themselves  do  not  leave 
it  there,  but  proceed  to  drag  it  up  the  slip,  and  in  that 
conduct  themselves  negligently,  by  not  applying  a  sufficient 
force,  they  would  still  be  liable,  notwithstanding  they  would 
have  landed  it  under  the  circumstances ;  because  it  may  be 
considered  as  one  and  the  same  act,  and  the  criterion  is  not 
the  length  of  time  that  it  rests  in  that  position,  but  whether 
the  parties  who  so  placed  it  at  the  bottom  of  the  slip  desisted, 
and  left  the  rest  to  be  done  by  other  persons.  All  these 
are  questions  upon  which  the  jury  ought  to  exercise  their 
judgment. 

OuRNEY,  B.,  and  Rolfx,  B.,  concurred. 

Bule  absolute. 


The  case  was  again  tried  at  the  last  Spring  Assizes  at 
Liverpool,  before  JRolfe,  B.,  when  it  was  proved  to  have 
been  the  invariable  usage  and  custom  for  the  defendants  to 
land  carriages  put  on  board  their  steam-boats,  for  the 
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purpose  of  being  conveyed  over  the  feny,  on  their  arrival  ^*«*-  •/  ^^^'» 
on  the  opposite  side.  The  defendants^  for  the  purpose  of 
rebutting  the  inference  of  a  contract  on  their  part  arising 
from  this  usage,  tendered  in  evidence  certain  placards^ 
containing  a  list  of  the  charges  and  ferryages  by  the 
Woodside  Ferry  Company,  subjoined  to  which  was  a  notice 
that  the  proprietors  did  not  undertake  to  load  or  discharge 
horses^  carriages^  &c.^  and  that  they  would  not  in  anywise 
be  responsible  for  any  loss  thereof  or  damoffe  thereto.  These 
placards  were  proved  to  have  been  hung  up  on  each  side  of 
the  covered  gate  by  which /oo/  passengers  entered  the  slip 
for  the  purpose  of  getting  on  board;  but  it  appeared  that 
the  plaintiff^  and  other  persons  with  carriages,  went  down 
to  the  boat  by  another  entrance,  at  which  there  were  no 
notices,  and  persons  going  in  carriages  could  not  see  the 
notices  at  the  foot  passengers^  gate.  This  evidence  was 
objected  to  by  the  plaintiiFs'  counsel,  and  the  learned  Judge 
refused  to  receive  it.  The  plaintiffs  having  again  obtained 
a  verdict,  Knotoles,  in  Easter  term  last,  obtained  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  that  the  above  evidence  ought  to  have  been  re- 
ceived ;  against  which 

Barnes  and  Crompton  now  shewed  cause. — The  evidence 
was  properly  rejected.  It  was  proved  at  the  trial,  that  it 
was  the  invariable  usage  of  the  defendants  to  land  carriages 
ferried  over  in  their  boats,  and  from  that  usage  a  contract 
was  properly  inferred  that  they  undertook  safely  to  land  the 
plaintiffs'  carriage ;  and  that  cannot  be  affected  by  a  notice 
stuck  up  under  cover,  in  the  entrance  for  foot  passengers, 
which  the  plaintiff,  going  with  a  carriage,  had  no  means  of 
seeing,  and  which  it  was  not  shewn  had  come  in  any  way  to 
his  knowledge.  The  evidence  was  therefore  inadmissible;  and 
if  it  had  been  admitted,  must  have  been  utterly  valueless. 
The  only  way  in  which  it  could  possibly  be  evidence,  would 
have  been  for  the  purpose  of  explaining  some  of  the  facts 


172  CASES   IN    THE   EXCHEQUER, 

Bxek.  qfPteM,  which  the  plaiQtiflfs  had  proved,  as  to  the  custom  of  hinding 
*  carnages  j  but  it  could  not  affect  that  question,  because  the 
evidence  shewed  that  the  notice  was  so  placed,  that  it 
could  not  be  seen  by  persons  going  with  carriages.  If 
these  placards  were  admissible  in  evidence,  they  would  be 
equally  receivable  if  they  had  been  proved  to  have  been 
stuck  up  in  the  most  remote  part  of  Liverpool.  The  plain- 
tiffs' evidence  was  confined  to  acts  done  by  the  defendants, 
and  did  not  include  declarations  to  or  by  third  persons; 
and  this  being  a  mere  declaration  by  writing,  it  could  not 
be  used  to  explain  the  plaintiffs^  case,  and  could  not  be  any 
evidence  against  them,  unless  it  were  shevn  in  some  way 
to  have  come  to  their  knowledge. 

Knowks  and  Martin,  in  support  of  the  rule. — ^This  was 
not  an  action  against  the  defendants  as  common  carriers, 
but  upon  a  contract  safely  to  carry  and  land  the  plain- 
tiffs' carriage ;  and  the  onus  of  proving  that  contract 
lay  upon  the  plaintiffs.  The  defendants  admit,  if  it  had 
been  otherwise,  that  this  would  not  have  been  evidence, 
because  in  that  case  they  could  not  have  affected  the  plain- 
tiffs without  shewing  notice  to  them.  But  here,  if  there 
is  any  contract,  it  is  one  to  be  inferred  from  the  general 
conduct  of  the  defendants  in  their  dealing  with  the  public. 
Of  that  conduct  the  putting  up  of  these  placards  formed 
an  important  part,  and  must  be  taken  into  consideration 
as  restricting  their  liability.  It  is  admitted  that  the  de- 
fendants cannot  in  this  way  establish  a  new  contract  to 
cut  down  another;  but  the  object  of  this  evidence  was  not 
to  cut  down  any  contract  established  by  the  plaintiffs'  evi- 
dence, but  to  explain  the  course  of  dealing  from  which  a 
contract  was  sought  to  be  inferred,  and  to  shew  what  that 
really  was.  The  plaintiffs  seek  to  establish  a  contract  from 
the  conduct  of  the  defendants  with  respect  to  unknown 
persons,  and  from  certain  acts  done  by  them :  and  this  is 
not  to  be  restricted  to  such  facts  only  as  make  against 
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them.    The  exhibiting  of  this  placard  was  an  important  Bxeh.  0/  p/m«, 
part  of  their  conduct^  and  was  legitimate  evidence  to  rebut 
the  contract  sought  to  be  established. 

Lord  Abinoer,  C.  B. — This  is  a  very  clear  case.  It  was 
established  by  an  irresistible  body  of  evidence,  that  it  was 
the  practice  of  the  defendants  to  land  carriages  passing 
over  the  feny,  so  as  to  support  the  contract  set  forth  in 
the  declaration ;  and  in  order  to  meet  that  evidence,  the 
defendants  proposed  to  read  these  notices.  In  general,  in 
cases  of  this  nature,  it  is  usual  to  give  some  evidence  of 
the  probability  that  the  parties  were  made  acquainted  with 
the  contents  of  such  notices,  as  by  shewing  that  the  notice 
was  inserted  in  a  newspaper  the  plaintiff  was  in  the  habit 
of  taking,  or  in  a  public  office  he  was  in  the  habit  of  fre- 
quenting ;  and  I  see  no  reason  for  an  exception  in  this  in- 
stance, for  it  appeared  here  that  it  was  not  at  all  likely 
that  any  parties  who  brought  carriages  could  see  these  pla- 
cards. Aa  to  the  plaintiff  himself,  it  is  quite  clear  that 
there  was  no  evidence  to  shew  that  he  did  see  them,  or 
even  that  it  was  probable  that  he  could  have  done  so.  The 
evidence,  therefore,  was  properly  regected. 

Aia)R:RSON,  B. — ^I  am  of  the  same  opinion.  The  acts 
proved  by  the  plaintiffs,  upon  which  they  relied  to  substan- 
tiate the  existence  of  a  contract,  were  those  done  with 
respect  to  persons  bringing  carriages.  These  notices  were 
stuck  up  in  the  way  for  foot  passengers,  and  it  appeared 
that  the  plaintiff  did  not  go  by  that  way;  neither  was  it 
shewn  that  any  person  with  a  carriage  ever  went  by  it. 
No  reasonable  probability,  therefore,  existed  that  the  plain- 
tiff, or  any  parties  going  vnth  carriages,  ever  saw  them. 

Gurnet,  B.,  concurred. 

RoLFB,  B. — ^The  defendants  expressly  admitted  on  the 
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Bjfch,  pf  PUaa,  trial^  that  they  could  not  bring  home  to  the  plaintiff  notice 
of  these  placards;  but  it  now  seems  to  be  contended^  that 
notice  of  them^  even  to  third  persons^  would  render  them 
admissible.  If  it  had  been  shewn  that  these  notices  had 
been  seen  by  a  considerable  number  of  the  public  bring- 
ing over  carriages^  there  might  have  been  some  pretence 
for  saying  that  they  ought  not  to  have  been  rejected ;  but 
this  was  not  suggested^  neither  is  there  a  particle  of  evi- 
dence of  such  a  fact.  On  the  contrary^  all  the  evidence 
shewed,  that,  with  respect  to  such  persons,  it  was  just  the 
same  as  if  the  notices  had  been  kept  in  the  desks  of  the 
company. 

Rule  discharged. 


June  8. 

The  indorse- 
roent  on  a  se- 
cond or  subse- 
quent writ  of 
summons, 
issued  under 
the  2  Will.  4, 
c.  39,  s.  10,  to 
save  the  Sta- 
tute of  Limita- 
tions, must  con- 
tain a  memo- 
randum, speci- 
fying the  date, 
not  only  of  the 
first  writ,  but  of 
the  return 
thereto. 


Williams,  Executor,  v.  Williams. 

Assumpsit  by  the  plaintiflr,  as  executor  of  H.  R.  Wil- 
liams, deceased,  on  a  promissory  note  for  55/.  10«.,  made 
by  the  defendant,  dated  the  26th  November,  1831,  pay- 
able to  the  testator  or  his  order,  six  months  after  date. 
There  was  also  a  count  on  an  account  stated  with  the  tes- 
tator in  his  lifetime. 

The  defendant  pleaded  the  Statute  of  Limitations ;  to 
which  the  plaintiff  replied,  that  heretofore,  and  in  the  life- 
time of  the  said  H.  R.  Williams,  deceased,  and  after  the 
passing  of  a  certain  act  of  Parliament,  passed  in  the 
2  Will.  4,  intituled,  "  An  Act  for  Uniformity  of  Process," 
&c.,  to  wit,  on  the  24th  day  of  October,  1887,  the  defend- 
ant, being  indebted  to  the  said  H.  R.  Williams,  deceased, 
in  respect  of  the  promises  and  causes  of  action  in  the  de- 
claration mentioned,  the  said  H.  R.  Williams,  for  the 
recovery  of  his  damages  sustained  on  occasion  of  the  non- 
performance by  the  defendant  of  the  said  several  promises 
in  the  declaration  mentioned,  sued  and  prosecuted  out  of 
the  court  of  our  Lady  the  Queen,  before  the  Barons  of  her 
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Exchequer  at  Westminster,  a  certain  writ  close  of  our  said  Exch,  nf  pieatf 
Lady  the  Queen,  called  a  writ  of  summons,  bearing  date  ^  ^  ^ 
the  day  and  year  aforesaid,  whereby  our  said  Lady  the  Williams 
Queen  commanded  the  defendant,  therein  described  of  Williams. 
Wemlaadeg,  in  the  county  of  Camanron,  that  within  eight 
days  after  the  service  of  the  said  writ  on  him,  inclusive  of 
the  day  of  such  service,  he  should  cause  an  appearance  to 
be  entered  for  him  in  her  said  Majesty's  said  Court  of  Ex* 
chequer  of  Pleas  at  Westminster,  in  an  action  on  promises 
at  the  suit  of  the  said  H.  B.  Williams,  deceased,  and  that 
he  should  take  notice,  that  in  default  of  his  so  doing,  the 
said  H.  B.  Williams  might  cause  an  appearance  to  be  en* 
tered  for  him,  and  proceed  therein  to  judgment  and  exe* 
cution;  which  said  writ  bore  date  on  the  day  on  which 
the  same  was  issued,  to  wit,  on  the  day  and  year  aforesaid, 
was  tested  in  the  name  of  James  Lord  Abinger,  Lord 
Chief  Baron  of  the  said  Court,  and  was  indorsed  with  the 
names  and  place  of  abode  of  Henry  Weeks  and  William 
Gilbertson,  the  attornies  suing  out  the  same,  and  to  which 
said  writ  was  subscribed  a  memorandum  that  the  same 
was  to  be  served  within  four  calendar  months  from  the 
date  thereof,  including  the  day  of  such  date,  and  not  after- 
wards. And  the  plaintiff  further  says,  that  afterwards, 
within  one  calendar  month  next  after  the  expiration  of  the 
said  writ,  including  the  day  of  such  expiration,  to  wit,  on 
the  Ist  day  of  March,  A.D.  1838,  came  before  the  Court 
the  said  H.  B.  Williams,  by  Henry  Weeks  and  William 
Oilbertson,  his  attornies  as  aforesaid,  and  offered  himself 
against  the  defendant  in  the  action  aforesaid,  and  the 
said  Henry  Weeks  and  William  Gilbertson,  the  attornies 
who  sued  out  the  said  writ,  then  and  there  returned 
that  the  defendant  was  not  found  in  the  said  county  of 
Carnarvon,  or  within  200  yards  of  the  border  thereof, 
and  the  defendant  did  not  come,  and  had  not  appeared 
to  the  said  action,  according  to  the  exigency  of  the  said 
writ;  and  the  said  writ,  with  such  return  as  aforesaid. 
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jBxeh.  qfPieM,  was  then^  and  within  one  calendar  montli  next  after  the 
expiration  thereof^  including  the  day  of  such  expiration^ 
entered  of  record,  according  to  the  directions  of  the  said 
statute :  And  thereupon  the  said  H.  E.  Williams,  hy 
his  said  attomies,  prayed  another  writ  of  our  said  Lady 
the  Queen  to  be  issued  out  of  the  said  Court  there  against 
the  defendant,  in  continuance  of  the  said  first-mentioned 
writ,  and  it  was  granted  to  him,  &c. :  And  thereupon  our 
said  Lady  the  Queen,  within  one  calendar  month  next 
after  the  expiration  of  the  said  first-mentioned  writ,  includ- 
ing the  day  of  such  expiration,  to  wit,  on  the  day  and  year 
last  aforesaid,  issued  forth  her  other  writ,  in  continuance 
of  the  said  first*  mentioned  writ  close,  whereby  our  said 
Lady  the  Queen  commanded  the  defendant,  therein  de* 
scribed  as  of  Wemlasdeg,  in  the  county  aforesaid,  as  before 
she  had  commanded  him,  that  within  eight  days  after  the 
service  of  the  said  writ  on  him,  inclusive  of  the  day  of  such 
service,  he  should  cause  an  appearance  to  be  entered  for 
him  in  her  said  Court  of  Exchequer  of  Pleas  at  Westmin- 
ster, in  an  action  on  promises  at  the  suit  of  the  said  H.  R. 
Williams,  and  that  he  should  take  notice,  that  in  default 
of  his  so  doing  the  said  H.  B.  Wiihams  might  cause  an  ap- 
pearance to  be  entered  for  him,  and  proceed  thereon  to 
judgment  and  execution ;  which  said  writ  bore  date  the 
day  on  which  the  same  was  issued,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  was  tested  in  the  name  of  James 
Lord  Abinger,  Lord  Chief  Baron  of  the  said  Court,  and 
was  indorsed  with  the  names  and  place  of  abode  of  the 
said  Henry  Weeks  and  William  Gilbertson,  the  attomies 
actually  suing  out  the  same,  and  to  which  said  writ  was 
subscribed  a  memorandum,  that  the  same  was  to  be  served 
within  four  calendar  months  from  the  date  thereof,  includ- 
ing the  day  of  such  date,  and  not  afterwards ;  and  which 
said  last-mentioned  writ  contained  a  memorandum  indorsed 
thereon,  specifying  the  day  of  the  date  of  the  said  first- 
mentioned  writ,  &c.,  according  to  the  said  directions  of  the 
said  statute. 


"  TRINITY  TBRM,  6  VICT.  177 

[The  replication  then^  after  stating  the  return  and  record-  B*ek.  of  PUa$^ 


ing  of  this  writ,  and  the  issuing  of  various  other  writs  in 
continuation  of  it^  which  were  set  forth  with  similar  memo* 
randa  and  returns  (a)^  stated  the  death  of  the  testator 
during  the  pendency  of  a  writ^  the  abatement  of  the  pro- 
ceedings thereby^  the  commencement  of  the  present  action 
within  one  year  after  his  death,  and  concluded  with  the 
ordinary  verification,  but  without  any  verification  of  the 
several  writs  by  the  record.] 

Special  demurrer,  assigning  the  following  amongst  other 
causes : — For  that  it  is  stated  and  relied  on  in  the  said  re* 
plication,  that  the  said  H.  B.  Williams,  by  Henry  Weeks 
and  William  Gilbertsqn,  made  several  returns  therein  men- 
tioned, whereas  by  law  one  person  cannot  appear  or  sue 
out  a  writ,  or  make  returns  thereto  for  the  purpose  of  pre* 
venting  the  operation  of  the  Statute  of  Limitations,  by 
more  than  one  attorney : — For  that  the  replication  alleges, 
that  the  said  writs,  except  the  first,  contained  a  memoran* 
dum  indorsed  thereon,  specifying  the  day  of  the  date  of 
the  said  first-mentioned  writ,  &c.,  according  to  the  direc- 
tions of  the  said  statute;  whereas  it  ought  to  have  been 
shewn,  that  in  each  case  the  memorandum  specified  the 
day  of  the  date  of  the  next  preceding  writ : — ^For  that  the 
aaid  replication,  in  the  last-mentioned  allegation,  uses 
the  word  or  formula  ''  ice.."  and  the  defendant  is  unable 
to  infer  therefrom  what  was  included  in  the  said  memo- 
randum in  each  instance,  besides  the  day  of  the  said  date : 
— For  that  the  said  replication  alleges  and  relies  on  several 
writs  and  returns,  and  on  the  entries  of  record  thereof, 
and  the  replication  ought  in  each  instance  to  have  verified 
the  said  writ  and  return,  and  the  said  entry,  by  the  record ; 

(a)  In  the  course  of  the  case,  many  in  number,  to  set  out  only 

Aldersan,    B.,    suggested  that  it  the  first  and  second,  and  state  the 

would  be  better  for  the  future,  in-  rest  to  have  been  in  the  same  form 

stead  of  setting  out  all  the  writs,  as  the  second, 
which  might  be>  as  in  this  case, 
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Bjeek.qfPieM9  and  the  plaintiff  onght  in  his  replication  to  have  referred 
^  •  ^  '  ^  to  the  record  thereof  respectively,  whereas  he  omits  to  do 
Williams  go,  and  in  lictt  thereof  concludes  his  replication  with  the 
WiixiAMf.     common  yerification. 

Joinder  in  demurrer. 

JervU,  in  support  of  the  demurrer. — The  first  objection 
to  this  replication  arises  on  the  words  of  the  Uniformity  of 
Process  Act,  2  Will.  4,  c.  89,  the  10th  section  of  which 
requires  that  the  returns  to  writs  of  summons  sued  out  to 
prevent  the  operation  of  the  Statute  of  Limitations,  shall  be 
made  "  by  the  plaintiff  or  his  attorney  suing  out  the  same." 
Here  the  plaintiff  has  appeared  and  made  the  return  by 
two  attornies.  A  party  cannot  appear  by  two  attomies : 
such  an  appearance  is  a  nullity.  [Lord  Abmger,  C.  B. — 
No;  it  is  at  most  a  mere  irregularity :  the  defendant  is  in 
no  way  injured.  Alderson,  B. — There  is  no  averment  that 
they  are  distinct  persons ;  and  without  that  it  is  only  bad 
grammar.]  Next,  the  indorsement  on  the  second  and 
subsequent  writs  should  have  contained  a  memorandum, 
not  only  of  the  date  of  the  first  writ,  but  also  of  the  date  of 
its  return.  The  same  section  of  the  statute  requires,  that 
every  writ  issued  in  oontination  of  a  preceding  writ,  shall 
contain  a  memorandum  indorsed  thereon  or  subscribed 
thereto,  "specifying  the  date  of  the  first  writ  and  return;" 
and  it  then  goes  on,  parenthetically  as  it  were,  to  point  out 
by  whom  the  return  shall  be  made :  viz. — "to  be  made,  in 
baUable  process,  by  the  sheriff  or  other  officer  to  whom  the 
writ  shall  be  directed,  or  his  successor  in  office,  and  in 
process  not  bailable,  by  the  plaintiff  or  his  attorney  suing 
out  the  same,  as  the  case  may  be.''  The  plaintiff  has  fallen 
into  the  mistake,  from  the  circumstance,  that  in  the  ordi- 
nary copies  of  the  act  of  Parliament  the  punctuation  is 
inaccurate,  a  semicolon  being  placed  after  the  word  writ, 
thus : — "specifying  the  day  of  the  date  of  the  first  writ;  and 
return  to  be  made  by''  &c.  Sec.    In  order  to  avoid  the 
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difBcnlty  of  construing  the  statute^  the  plaintifiF  has  substi-  &^A.  ^i>iM#, 

tuted  an  "  fee,,"  in  his  replication,  for  the  proper  allegation 

as  to  the  form  of  the  memorandum :  but  on  special  demur- 

rer,  the  Court  cannot  supply  the  requisite  allegation  hj 

means  of  the  "&c."     Thirdly,  the  third  and  subsequent 

writs  ought  to  have  mentioned  the  date  and  return  of  each 

of  the  prior  writs :  the  words  '^  first  writ/^  mean  every  first 

or  previous  writ.     [Alderman,  B. — ^It  only  means  that  they 

shall  shew  when  the  action  was  commenced.]     Again,  as 

these  writs  are  stated  to  be  recorded,  the  replication  ought 

to  have  contained  a  verification  of  them  by  the  record. — 

The  Court  then  called  on 

Atherton  to  support  the  replication. — It  is  submitted 
that  the  proper  construction  of  the  10th  section  is,  to  re- 
qture  only  a  memorandum  of  the  date  of  the  first  writ,  and 
not  of  the  date  of  its  return  also,  to  be  made  on  the  subse- 
quent writs ;  and  that  the  words,  ''and  return  to  be  made,'' 
must  be  read,  ''which  return  is  to  be  made.''  If  this  be 
not  so,  the  words,  "to  be  made,"  must  have  reference  to 
the  last  preceding  nominative  antecedent,  namely,  "memo- 
randum," the  effect  of  which  is,  that  the  entire  memoran- 
dum is  to  be  made,  in  bailable  process,  by  the  sheriff  or  his 
successor,  who  might  know  nothing  of  the  date  of  the  first 
writ  or  its  return,  where  it  had  been  lodged  with  and 
returned  by  his  predecessor  in  office.  {Aldersouy  B. — 
K  you  read  it  as  only  requiring  the  return  to  be  made, 
you  make  it  perfectly  good  sense,  without  any  addition. 
The  memorandum  is  to  contain  the  dates  both  of  the  writ 
and  of  its  return,  whence  it  may  appear  that  it  has  been 
returned  within  one  month.    You  had  better  amend.] 

Atherton,  accordingly  prayed  leave  to  amend,  which  was 
granted  on  payment  of  costs :  otherwise. 

Judgment  for  the  defendant. 
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TuRQUAND  and  Others,  Assignees  of  Bartholomew  Van- 
DERFLANK  and  Samuel  Yanderflank,  Bankrupts,  v. 
Samuel  Vanderflank. 

A.  and  B.,  bro-  X  HIS  was  an  action  of  assumpsit,  to  recover  the  sum  of 
thers,  being       jgg^  3^    ^^  ^^^Yx  amouut  for  interest  as  the  Court  shall 

partners  in  ' 

trade,  and  B.       award. 

indebted  to  the  The  declaration  contained  a  count  for  money  had  and 
Krrow7d£5o6  received  by  the  defendant  to  the  use  of  the  bankrupts 
from  a  loan^^^^  bcforc  their  bankruptcy,  and  a  count  upon  an  account 
was  secured  by  stated  bctweeu  the  defendant  and  the  bankrupts;  and  it 

a  bond  of  C. 

(the  uncle  of  A.  also  contained  counts  for  money  had  and  received  by  the 
two  other  per-  defendant  to  the  use  of  the  plaintiiFs  as  assignees,  for 
sons,  and  by  a   {interest  due  from  the  defendant  to  the  plaintiffs  as  assig- 

policy  of  assur-  ^  ° 

ance  on  B.'s  nccs,  and  upou  an  account  stated  between  them.  To  this 
sum  B.  paid  the  defendant  pleaded, — first,  non  assumpsit;  secondly, 
fatinereWp***"  *^*^  ^^^  pMntiifs  wcrc  not  assignees  of  the  estates  and 
funds.  B.  after,  effects  of  the  Said  Bartholomew  Yanderplank  and  Samuel 

wards  executed 

a  warrant  of  Yanderplank;  and  thirdly,  that  the  said  Bartholomew  Van* 
▼our"o7c?,  to'  derplank  and  Samuel  Yanderplank  were  not  bankrupts  in 
Srsfthe*'*"'   manner  and  form  alleged. 

consequences  of 
the  bond.     B. 

having  made  default  in  payment  of  the  premiums  on  the  policy  of  assurance,  the  loan  company 
called  on  C.  for  payment  under  this  bond;  whereupon  C.  entered  up  judgment  on  the  warrant  of 
attorney  against  B.,  and  issued  afi.  fa.  thereon,  which  was  levied  on  the  partnership  effects  on  the 
5th  August  1840.  At  that  time  A.  and  B.  were  in  a  state  of  hopeless  insolvency.  On  the  7tli 
August,  another  ft.  fa.,  at  the  suit  of  another  creditor,  was  issued  against  B.,  and  levied  on  the 
partnership  effecU.  On  the  8th  August,  A.,  in  the  name  of  the  partnership,  Indorsed  and  delivered 
to  C,  on  account  of  his  claim  against  B.,  bills  of  exchange  drawn  by  A.  and  B.  for  £Sl,  which 
were  paid  at  maturity;  and  on  the  10th,  A.  paid  to  C.  on  the  same  atxount,  out  of  the  monies  of 
the  firm,  a  further  sum  of  £80  in  cash.  On  the  11th,  a  docket  was  struck  against  A.  and  B«, 
and  on  the  I2th  a  fiat  issued  against  them,  grounded  on  an  act  of  bankruptcy  committed  on  the 
5th  of  August,  and  on  the  13th  they  were  duly  adjudged  bankrupts. 

Heid,  that  the  assignees  were  entitled  to  recover  from  C.  the  amount  of  the  payments  so  made 
to  him  on  the  8th  and  10th  of  August,  and  that  they  were  not  protected  by  the  stat.  2  &  S 
Vict.  c.  29,  not  being  payments  really  and  bon&  fide  made  within  the  meaning  of  that  statute, 
even  though  C.  were  assumed  to  have  received  them  without  notice  of  the  bankruptcy. 

SembU,  (per  Aldenon,  B.).  that  a  mere  j^tfymen/  by  a  bankrupt  to  a  creditor,  after  the  act  of 
bankruptcy,  is  not  a  contract,  dealing,  or  transaction  within  the  meaning  of  the  2  &  3  VicL  c.  29, 
but  that  the  case  of  such  a  payment  is  still  governed  by  the  6  Geo.  4,  c.  16,  s.  81. 

Qiuere,  whether  these  were  payments  made  by  way  of  fraudulent  preference  within  that 
lection. 
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The  cause  came  on  to  be  tried  before  Lord  Abinger,  C.  B.,  Sank.  qfPUat, 
at  the  sittings  after  last  Trinity  term^  and  after  the  opening 


address  of  the  counsel  for  the  plaintiffs,  it  was  suggested  Torquahd 
by  his  Lordship,  that,  as  the  facts  of  the  case  were  almost  Vastdb&plamk 
wholly  undisputed,  it  should  be  left  to  the  Court  of  Exche- 
quer to  determine  in  what  manner  the  verdict  should  be 
entered,  the  Court  to  be  at  liberty  to  draw  such  inferences 
firom  the  facts  as  it  might  deem  just  and  reasonable.  Ac- 
cordingly a  verdict  was  entered  for  the  plaintiffs,  subject  to 
the  following  case : — 

The  defendant  is  theunde  of  the  bankrupts,  Bartholomew 
and  Samuel  Yanderplank,  of  whose  estate  the  plaintiffs  are 
assignees.  The  bankrupts,  until  immediately  before  the 
bankruptcy,  carried  on,  in  co-partnership,  the  business  of 
woollen  drapers,  in  Saville  Bow«  On  or  about  the  5th 
January,  1839,  Bartholomew  Yanderplank,  one  of  the 
bankrupts,  borrowed  of  the  Victoria  Assurance  and  Loan 
Company  the  sum  of  £500,  and  effected  a  policy  of  assur- 
ance in  that  office  for  £1000  upon  his  life.  The  premiums 
on  the  policy,  amounting  to  £25  per  annum,  were  payable 
half-yearly,  in  July  and  January  in  each  year,  or  within 
thirty  days  afterwards.  To  secure  the  re-payment  of  the 
£500,  and  the  interest  thereon,  and  the  premiums  by  half- 
yearly  payments  during  the  continuance  of  the  loan,  the 
defendant  in  this  action  and  his  brother,  John  Yanderplank, 
together  with  one  Richard  Grant,  entered  into  a  joint  and 
several  bond,  as  sureties  to  the  trustees  of  the  Yictoria 
Assurance  and  Loan  Company.  Richard  Grant,  one  of 
sach  sureties,  received  a  guarantee  from  John  Yanderplank, 
to  indemnify  him  from  all  claims  in  respect  of  the  joint  and 
several  obligations.  Of  the  £500  thus  raised,  £400  was 
paid  by  Bartholomew  Yanderplank  into  the  partnership 
funds,  and  £100  was  lent  by  him  to  the  said  Richard 
Grant,  who  was  a  customer  of  the  house,  but  at  the  time 
Bartholomew  Yanderplank  made  that  payment  into  the 
partnership  funds,  he  was  largely  indebted  to  the  partner* 
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Bxck.  qfPUM,  which  the  plainti£fs  had  proved^  as  to  the  custom  of  landing 
carriages;  but  it  coald  not  affect  that  question^  because  the 
evidence  shewed  that  the  notice  was  so  placed^  that  it 
could  not  be  seen  by  persons  going  with  carriages.  If 
these  placards  were  admissible  in  evidencCj  they  would  be 
equally  receivable  if  they  had  been  proved  to  have  been 
stuck  up  in  the  most  remote  part  of  Liverpool.  The  plain- 
tiffs' evidence  was  confined  to  acts  done  by  the  defendants, 
and  did  not  include  declarations  to  or  by  third  persons; 
and  this  being  a  mere  declaration  by  writing,  it  could  not 
be  used  to  explain  the  plaintiffs'  case,  and  could  not  be  any 
evidence  against  them,  unless  it  were  shewn  in  some  way 
to  have  come  to  their  knowledge. 


Knowles  and  Martin,  in  support  of  the  rule. — ^This  waa 
not  au  action  against  the  defendants  as  common  carriers, 
but  upon  a  contract  safely  to  carry  and  land  the  plain- 
tiffs' carriage ;  and  the  onus  of  proving  that  contract 
lay  upon  the  plaintiffs.  The  defendants  admit,  if  it  had 
been  otherwise,  that  this  would  not  have  been  evidence, 
because  in  that  case  they  could  not  have  affected  the  plain* 
tiffs  without  shewing  notice  to  them.  But  here,  if  there 
is  any  contract,  it  is  one  to  be  inferred  from  the  general 
conduct  of  the  defendants  in  their  dealing  with  the  public. 
Of  that  conduct  the  putting  up  of  these  placards  formed 
an  important  part,  and  must  be  taken  into  consideration 
as  restricting  their  liability.  It  is  admitted  that  the  de- 
fendants cannot  in  this  way  establish  a  new  contract  to 
cut  down  another;  but  the  object  of  this  evidence  was  not 
to  cut  down  any  contra<!t  established  by  the  plaintiffs'  evi- 
dence, but  to  explain  the  course  of  dealing  from  which  a 
contract  was  sought  to  be  inferred,  and  to  shew  what  that 
really  was.  The  plaintiffs  seek  to  establish  a  contract  from 
the  conduct  of  the  defendants  with  respect  to  unknown 
persons,  and  from  certain  acts  done  by  them :  and  this  is 
not  to  be  restricted  to  such  facts  only  as  make  against 
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them.    The  exhibiting  of  this  placard  was  an  important  S*ch.  0/  Pfea*, 
part  of  their  conduct,  and  was  legitimate  evidence  to  rebut 
the  contract  sought  to  be  established. 

Lord  Abinoer,  C.  B. — This  is  a  very  clear  case.  It  was 
established  by  an  irresistible  body  of  evidence,  that  it  was 
the  practice  of  the  defendants  to  land  carriages  passing 
over  the  ferry,  so  as  to  support  the  contract  set  forth  in 
the  declaration ;  and  in  order  to  meet  that  evidence,  the 
defendants  proposed  to  read  these  notices.  In  general,  in 
cases  of  this  nature,  it  is  usual  to  give  some  evidence  of 
the  probability  that  the  parties  were  made  acquainted  with 
the  contents  of  such  notices,  as  by  shewing  that  the  notice 
was  inserted  in  a  newspaper  the  plaintiiF  was  in  the  habit 
of  taking,  or  in  a  public  office  he  was  in  the  habit  of  fre- 
quenting; and  I  see  no  reason  for  an  exception  in  this  in- 
stance, for  it  appeared  here  that  it  was  not  at  all  likely 
that  any  parties  who  brought  carriages  could  see  these  pla- 
cards. As  to  the  plaintiff  himself,  it  is  quite  clear  that 
there  was  no  evidence  to  shew  that  he  did  see  them,  or 
even  that  it  was  probable  that  he  could  have  done  so.  The 
evidence,  therefore,  was  properly  regected. 

Aldrrson,  B. — ^I  am  of  the  same  opinion.  The  acts 
proved  by  the  plaintiffs,  upon  which  they  relied  to  substan- 
tiate the  existence  of  a  contract,  were  those  done  with 
respect  to  persons  bringing  carriages.  These  notices  were 
stuck  up  in  the  way  for  foot  passengers,  and  it  appeared 
that  the  plaintiff  did  not  go  by  that  way;  neither  was  it 
shewn  that  any  person  with  a  carriage  ever  went  by  it. 
No  reasonable  probability,  therefore,  existed  that  the  plain- 
tiff, or  any  parties  going  with  carriages,  ever  saw  them. 

Gurnet,  B.,  concurred. 

RoLFB,  B.— The  defendants  expressly  admitted  on  the 
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Walker 

V. 

Jackson. 


Bteh,  of  Pieoi,  trial,  thilt  they  could  not  bring  home  to  the  plaintifF  notice 
^  of  these  placards;  but  it  now  seems  to  be  contended,  that 
notice  of  them,  even  to  third  persons,  would  render  them 
admissible.  If  it  had  been  shewn  that  these  notices  had 
been  seen  by  a  considerable  number  of  the  public  bring- 
ing over  carriages,  there  might  have  been  some  pretence 
for  saying  that  they  ought  not  to  have  been  rejected;  but 
this  was  not  suggested,  neither  is  there  a  particle  of  evi- 
dence of  such  a  fact.  On  the  contrary,  all  the  evidence 
shewed,  that,  with  respect  to  such  persons,  it  was  just  the 
same  as  if  the  notices  had  been  kept  in  the  desks  of  the 
company. 

Rule  discharged. 


June  8. 

The  indorse- 
roent  on  a  se- 
cond or  subse- 
quent writ  of 
summons, 
issued  under 
the  2  Will.  4, 
c.  39,  s.  10,  to 
save  the  Sta- 
tute of  Limita- 
tions, must  con- 
tain a  memo- 
randum, speci- 
fying the  date, 
not  only  of  the 
first  writ,  but  of 
the  return 
thereto. 


Williams,  Executor,  v.  Williams. 

Assumpsit  by  the  plaintiflr,  as  executor  of  H.  R.  Wil- 
Hams,  deceased,  on  a  promissory  note  for  55/.  lOs.,  made 
by  the  defendant,  dated  the  26th  November,  1831,  pay- 
able to  the  testator  or  his  order,  six  months  after  date. 
There  was  also  a  count  on  an  account  stated  with  the  tes- 
tator in  his  lifetime. 

The  defendant  pleaded  the  Statute  of  Limitations ;  to 
which  the  plaintiff  replied,  that  heretofore,  and  in  the  life- 
time of  the  said  H.  R.  Williams,  deceased,  and  after  the 
passing  of  a  certain  act  of  Parliament,  passed  in  the 
2  Will.  4,  intituled,  "  An  Act  for  Uniformity  of  Process,'' 
&c.,  to  wit,  on  the  24th  day  of  October,  1837,  the  defend- 
ant, being  indebted  to  the  said  H.  R.  Williams,  deceased, 
in  respect  of  the  promises  and  causes  of  action  in  the  de- 
claration mentioned,  the  said  H.  R.  Williams,  for  the 
recovery  of  his  damages  sustained  on  occasion  of  the  non- 
performance by  the  defendant  of  the  said  several  promises 
in  the  declaration  mentioned,  sued  and  prosecuted  out  of 
the  court  of  our  Lady  the  Queen,  before  the  Barons  of  her 
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Exchequer  at  Westminster^  a  certain  writ  close  of  our  said  Exch.  rf  pieaa^ 


Lady  the  Qneen^  called  a  writ  of  summons,  bearing  date 
the  day  and  year  aforesaid,  whereby  our  said  Lady  the 
Queen  commanded  the  defendant,  therein  described  of 
Wemlasdegj  in  the  county  of  Carnarvon,  that  within  eight 
days  after  the  service  of  the  said  writ  on  him,  inclusive  of 
the  day  of  such  service,  he  should  cause  an  appearance  to 
be  entered  for  him  in  her  said  Migesty's  said  Court  of  Ex* 
chequer  of  Pleas  at  Westminster,  in  an  action  on  promises 
at  the  suit  of  the  said  H.  B.  Williams,  deceased,  and  that 
he  should  take  notice,  that  in  default  of  his  so  doing,  the 
said  H.  B.  Williams  might  cause  an  appearance  to  be  en* 
tered  for  him,  and  proceed  therein  to  judgment  and  exe* 
cution;  which  said  writ  bore  date  on  the  day  on  which 
the  same  was  issued,  to  wit,  on  the  day  and  year  aforesaid^ 
was  tested  in  the  name  of  James  Lord  Abinger,  Lord 
Chief  Baron  of  the  said  Court,  and  was  indorsed  with  the 
names  and  place  of  abode  of  Henry  Weeks  and  William 
Gilbertson,  the  attornies  suing  out  the  same,  and  to  which 
said  writ  was  subscribed  a  memorandum  that  the  same 
was  to  be  served  within  four  calendar  months  from  the 
date  thereof,  including  the  day  of  such  date,  and  not  after- 
wards. And  the  plaintiff  further  says,  that  afterwards, 
within  one  calendar  month  next  after  the  expiration  of  the 
said  writ,  including  the  day  of  such  expiration,  to  wit,  on 
the  Ist  day  of  March,  A.D.  1838,  came  before  the  Court 
the  said  H.  B.  Williams,  by  Henry  Weeks  and  William 
Gilbertson,  his  attornies  as  aforesaid,  and  offered  himself 
against  the  defendant  in  the  action  aforesaid,  and  the 
said  Henry  Weeks  and  William  Gilbertson,  the  attornies 
who  sued  out  the  said  writ,  then  and  there  returned 
that  the  defendant  was  not  found  in  the  said  county  of 
Carnarvon,  or  within  200  yards  of  the  border  thereof, 
and  the  defendant  did  not  come^  and  had  not  appeared 
to  the  said  action,  according  to  the  exigency  of  the  said 
writ;  and  the  said  writ,  with  such  return  as  aforesaid. 


1842. 
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Hlxek.  of  Pleat,  instalment  of  £600,  with  costs,  to  be  paid  on  theTLlth  of 
-  ^^^'  -  August  then  next,  the  remainder  of  the  debt  to  be  paid  by 
XuRQUAND     instalments  of  £500  each,  on  the  11th  of  every  succeeding 

Vandbrplahk,  month,  which  order  was  afterwards  drawn  up  in  the  fol- 
lowing words : — 

''Eyill     lUpon  hearing  the  attomies  or  agents  on 
V.  both  sides,  and  by  consent,  I  do  order 

Vanderplank  that  upon  payment  of  3913/.  Is.  lid., 
and  Another.  J  the  debt  due  from  the  defendants  to  the 
plaintiff,  for  which  this  action  is  brought,  together  with 
legal  interest  from  the  date  hereof,  with  costs,  to  be  taxed 
and  paid  as  follows ;  viz.  £500  on  the  11th  day  of  August 
instant,  £500  on  the  11th  day  of  September  next,  and  the 
like  sum  of  £500  on  the  11th  day  of  every  succeeding 
month  till  the  whole  of  the  said  debt,  interest,  and  costs, 
shall  be  paid,  all  further  proceedings  in  this  cause  be  stayed. 
And  I  further  order,  that  in  case  default  be  made  in  pay- 
ment as  aforesaid,  the  plaintiff  be  at  liberty  to  sign  final 
judgment  and  issue  execution  for  the  amount,  with  costs 
of  judgment  and  execution,  sheriff's  poundage,  officer's 
fees,  and  all  other  incidental  expenses.  Dated  the  8th 
day  of  August,  1840.  "  J.  B.  Bosanqubt." 

On  the  same  day,  (8th  August)  Samuel  Vanderplank, 
one  of  the  bankrupts,  but  in  the  name  of  the  partnership, 
indorsed  and  delivered  to  the  defendant,  on  account  of  his 
claim  against  Bartholomew  Vanderplank,  as  surety  to  the 
Victoria  Loan  and  Assurance  Company,  and  the  execution 
in  respect  thereof,  two  bills  of  exchange,  both  drawn  by 
Bartholomew  and  Samuel  Vanderplank,  the  bankrupts,  the 
one  for  £50  and  the  other  for  31/.  8^.,  which  were  respec- 
tively paid  by  the  several  acceptors  at  maturity,  before  the 
commencement  of  this  action.  On  the  10th  of  August, 
being  the  day  on  which  the  docket  for  the  fiat  against  the 
bankrupts  was  struck,  the  said  Samuel  Vanderplank  also 
paid  on  the  same  account  to  the  defendant,  out  of  the 
monies  of  the  firm,  the  sum  of  £80  in  cash,  and  neither 
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the  sheriff  nor  his  officer  in  possession  had  any  notice  of  Bxek.  rf  pteas, 
the  aforesaid  payments^  or  either  of  them.  On  the  same  ^  ^^'  . 
day,  (11th  August,  1840),  a  docket  was  struck  against  turquand 
the  bankrupts.  On  the  12th  August,  1840,  Mr.  Evill  vandbrflahk. 
(de£Einlt  having  been  made  in  payment,  on  the  day  pre- 
ceding, of  £500)  caused  judgment  to  be  signed  by  virtue 
of  the  said  order,  and  on  the  same  day  execution  was 
issued  and  levied  thereon  for  the  sum  of  3918/.  lis.  Id. 
and  costs,  against  the  goods  and  effects  of  the  said  Bar- 
tholomew and  Samuel  Vanderplank,  but  that  judgment 
and  execution  were  afterwards  set  aside  by  this  Court.  On 
the  same  day,  (the  12th  August,  1840),  a  fiat  in  bankruptcy 
was  issued  against  them  on  the  petition  of  one  of  the 
plaintiffs,  Samuel  Symonds  the  elder,  upon  the  docket 
which  had  been  struck  on  the  preceding  day.  At  the 
time  the  fiat  was  issued,  there  were  the  two  executions 
against  Bartholomew  Vanderplank  levied  upon  the  part- 
nership property,  that  is  to  say,  the  joint  execution  of  the 
defendant  and  his  brother,  and  that  of  Seabrooke  and 
Fagg.  On  the  13th  August,  1840,  the  said  Bartholomew 
and  Samuel  Vanderplank  were  adjudged  bankrupts,  and 
on  the  14th  of  August  the  defendant  was  examined  under 
the  fiat  before  Mr.  Commissioner  Fane.  The  following  is 
a  copy  of  the  deposition  then  taken : — 

"  Samuel  Vanderplank,  of  Long  Buckby,  Northampton- 
shire, grazier,  the  imcle  of  the  bankrupts,  being  sworn  and 
examined,  upon  his  oath  saith : — ^I  have  since  the  month  of 
April  last  conducted  my  brother  John  Vanderplank's 
business,  as  a  cloth  worker,  in  Bartholomew  Close,  my 
brother  being  himself  ill.  Large  quantities  of  woollen 
goods  have  been  brought  to  and  removed  from  my  bro- 
ther's premises,  and  no  account  was  taken  by  me  of  such 
goods.  My  brother's  carts  were  occasionally  employed  for 
the  removal  of  such  goods,  but  they  were  generally  called 
for.  I  recollect  one  quantity  was  sent  by  my  brother's 
carts,  I  think  to  Messrs.  Morrison's,  in  Fore-street,  which. 
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ExeK  0/  Pitatf  came  back.  There  are  at  present  two  ends  of  doth  at  my 
,  ^  ^  brother's  premises,  belonging  to  the  bankmpts.  There 
TvRauANP     are  besides  fourteen  or  sixteen  short  lengths  in  the  top 

Yahdbeflamk.  >hop  at  my  brother's  premises^  which  also  belong  to  the 
bankrapttf,  as  I  believe^  (I  have  only  specified  the  qnantity 
firom  guess,  there  may  be  more  or  less  than  I  have  men* 
tioned) .  Besides  thosCi  three  pieces  of  goods  were  brought 
in  yesterday,  which  I  believe  belong  to  the  bankrupts.  Mr. 
Smith,  my  brother's  servant  or  derk,  requested  me  to  let 
them  be  there,  and  as  I  thought  he  said  they  belonged  to 
Mr.  Baldwin,  I  afterwards  inquired  of  my  brother's  car- 
man who  brought  them  in,  and  he  said  he  had  got  them 
from  a  person  of  a  different  name,  which  I  cannot  at  pre- 
sent recollect,  and  thleA  he  understood  they  had  been  sent 
out  by  the  bankrupts  on  approbation.  I  hold  the  do- 
euments  relating  to  a  ship  called  the  Columbine,  whidi 
belong  to  the  bankrupts ;  I  lent  them  £600  on  the  security 
of  that  ship,  and  fbr  that  sum  I  have  a  mortgage.  Hie 
documents  are  at  present  in  the  country,  as  I  believe,  but 
I  am  not  quite  certain  of  that.  Mr.  Thomas,  of  Token- 
house-yard,  prepared  that  mortgage;  that  transaction,  as 
I  best  recollect,  was  about  the  beginning  of  July;  I  then 
paid  the  money  over  to  Samuel  Vanderplank.  I  have  had 
no  other  deahngs  with  the  bankrupts,  save  that  I  have 
had  occasionally  a  short  length  of  cloth,  to  make  a  coat  or 
the  hke,  from  the  bankrupts.  I  sent  in  an  execution 
against  the  effects  of  Bartholomew  Vanderplank  for  i£500 
and  interest,  a  few  days  since ;  that  execution  was  sent 
in  at  the  suit  of  my  brother  John  and  myself;  the  execu- 
tion was  sent  in  upon  a  warrant  of  attorney,  which  had 
been  given  to  me  by  my  brother  John,  by  way  of  security 
against  our  liability  as  sureties  of  Bartholomew  Vander- 
plank, for  the  sum  of  £500,  to  the  Victoria  life  Assurance 
and  Loan  Company;  but  I  have  not,  nor  has  my  brother 
John,  made  any  payment  to  the  said  company  on  account 
of  Bartholomew  Vanderplank,  but  application  has  been 
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recently  made  to  me  as  one  of  his  sureties.    I  am  not  in  Exch.  rf  PUat^ 
partnership  with  my  brother  John^  nor  have  we  any  joint     ^  ^^*  , 
property.    Bartholomew  Vanderplank  used  to  keep  wine     Turquand 
in  John  Yanderplank's  cellar^  but  I  do  not  know  if  he  has  VANDeRFiANK. 
any  wine  there  at  present^  and  nothing  shall  be  removed 
by  or  for  the  bankrupts  without  the  assent  of  the  official 
assignee.    The  bankrupts  did  not,  as  I  know  ofj  keep  any 
books  at  Bartholomew  Close.    I  know  nothing  of  their 
aflhirs  farther  than  I  have  disclosed. 

"  Samuel  Yandbbplank.^' 

^'  I  have  before  stated  that  I  am  not  in  partnership  with 
my  brother  John,  but  I  wish  to  add  that  I  am  jointly  liable 
with  my  brother  John,  as  the  surety  for  Bartholomew  Van- 
derplank to  the  said  Victoria  Insurance  Company,  and 
that  Mr.  Grant,  of  Piccadilly,  is  also  liable  with  us  in  that 
matter.  ''  Sahubl  Vanderplank.^' 

On  the  morning  of  the  14ith  August,  1840,  the  said  Bar- 
thdomew  Vanderplank  called  on  the  defendant,  and  paid 
him  the  sum  of  808/.  I69.,  in  further  liquidation  of  the 
execution.  The  defendant  accepted  the  last-mentioned 
sum,  and  refused  for  some  time  to  refund  it,  alleging  that 
his  execution  having  been  levied  before  the  bankruptcy,  he 
was  entitled  to  be  paid ;  but  subsequently,  under  the  advice 
of  his  attomies,  he  paid  it  back  to  the  assignees.  The 
execution  at  the  suit  of  the  defendant  and  John  Vander- 
plank, was  afterwards  withdrawn.  On  the  4ith  of  Septem- 
ber, 1840,  the  defendant  paid  to  the  Victoria  Assurance 
and  Loan  Company,  the  sum  of  £500  principal,  and 
16/.  IO9.  interest,  in  discharge  of  the  bond  which  he  had 
given. 

When  the  bankrupts  passed  their  last  examination,  it 
iqipeared  that  Bartholomew  Vanderplank  was  indebted  to 
the  partnership  in  the  sum  of  £2000  and  upwards. 

The  present  action  is  brought  to  recover  the  sum  of 
161/.  8«.,  being  the  aggregate  amount  of  the  sums  paid  to 
the  defendant  on  the  8th  and  11th  of  August,  1840,  as 
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Exch,  of  PUa$,  before  stated.  It  is  agreed  that  the  second  and  third  issues 


1842. 


shall  be  found  for  the  plaintiffs. 


TuRQUAND         The  fiat  was  grounded  on  an  act  of  bankruptcy,  which 


V, 


VANDERPi.AirK.  "^^  proTcd  hj  one  Thomas  Taylor,  the  bankrupts'  clerk,  to 
have  taken  place  on  the  5th  day  of  August,  1840,  by  the 
bankrupts  absenting  themselves  with  the  intent  to  delay 
their  creditors  from  time  to  time.  The  question  resexred 
for  the  opinion  of  the  Court  is,  in  what  manner  the  verdict 
shall  be  entered  on  the  first  issue ;  and  if  for  the  plaintiffs,, 
for  what  amount. 

Erie,  for  the  plaintiffs. — ^The  payments  made  to  the* 
defendant  on  the  8th  and  10th  of  August,  to  which  the 
present  question  is  confined,  cannot  be  supported.  In 
the  first  place,  they  were  made  in  part  discharge  of  the 
private  debt  of  one  of  the  bankrupts,  who  at  the  time  was 
largely  indebted  to  the  firm.  It  will  be  said  that,  inas- 
much as  Bartholomew  Vanderplank  brought  into  the  con- 
cern part  of  the  money  which  was  raised  for  him  by  the 
defendant,  his  partner  might  lawfully  join  in  paying  this 
debt  out  of  the  partnership  funds.  But  by  paying  in  the 
sumof  £400,  being  then  largely  indebted  to  the  partnership, 
he  could  not  create  any  obligation  on  his  partner  to  satisfy 
any  part  of  the  debt.  The  sheriff  could  take  no  part  of 
the  partnership  property  to  satisfy  his  separate  debt,  so 
long  as  the  joint  creditors  were  unsatisfied :  yet  the  bank- 
rupt, Samuel  Vanderplank — ^the  bankrupts  having  then  an 
execution  on  their  premises  at  the  suit  of  another  cre- 
ditor— ^voluntarily  hands  over  to  the  defendant  the  two 
biUs  mentioned  in  the  case,  which  were  part  of  the  assets, 
of  the  partnership.  If  this  was  done  by  way  of  fraudulent 
preference,  or  it  was  not  a  bon&  fide  payment,  or  the  de- 
fendant had  notice  at  the  time  of  the  act  of  bankruptcy, 
this  payment  was  not  protected.  [He  then  commented 
upon  the  facts,  to  shew  that  the  defendant  muist  have  been 
cognizant  of  the  act  of  bankruptcy.]     But  whether  a  pay- 
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ment  amonst  to  a  fraudulent  preference^  depends  on  wliat  £«vA.  of  Pkas, 
passes  in  the  mind  of  the  bankrupt :  and  it  is  clear  that 


this  was  a  voluntary  and  wilful  misapplication  of  the 
partnership  funds  hj  one  partner  to  pay  the  debt  of  the  yandrrplakk. 
other.  This  execution,  therefore,  is  not  protected  by 
the  stat.  2  &  3  Vict.  c.  29,  being  founded  on  a  warrant  of 
attorney  given  by  way  of  fraudulent  preference.  Nor  was 
the  payment  protected  by  the  6  Greo.  4,  c.  16,  s.  81,  which 
protects  only  payments  made  bon&  fide  in  the  ordinary 
course  of  business. 

Kelly,  contra. — ^This  was  not  a  transaction  of  such  a 
nature  as  to  come  within  the  prohibition  of  the  law  relat- 
ing to  fraudulent  preference,  for  the  defendant  was  no  cre- 
ditor of  the  firm.  The  only  question  is,  whether  it  was  not 
a  bon&  fide  payment,  or  delivery  of  bills,  made  for  good 
consideration.  Here  the  defendant  was  a  bon&  fide  cre- 
ditor of  one  of  the  two  partners,  and  issues  an  execution 
upon  his  judgment  against  that  one  only :  then  the  firm 
makes  a  payment  in  part  satisfaction  of  that  levy.  There 
is  nothing  in  the  bankrupt  law  to  defeat  such  a  transaction. 
It  is  no  payment  by  the  partnership  to  their  creditor.  The 
6  Geo.  4,  c.  16,  s.  81,  which  extends  only  to  payments 
made  to  creditors  of  the  bankrupts,  has  therefore  no  appli- 
cation here.  But  the  transaction  is  protected  by  the  2  & 
8  Vict.  c.  29.  The  substance  of  it  is,  that  it  is  a  payment 
made  for  the  purpose  of  getting  rid  of  a  valid  execution* 
To  take  such  a  case  out  of  the  protection  of  that  statute, 
there  must  be  mala  fides  on  the  part  of  the  person  to  whom 
the  payment  is  made;  and  it  is  not  sufficient  that  it  is  not 
intended  bon&  fide  on  the  part  of  the  bankrupt :  Cook  v. 
Caldecott  (a).  And  here  the  transaction  clearly  was  bon& 
fide  throughout  on  the  part  of  the  defendant.  [He  then 
entered  into  a  detail  of  the  facts,  in  order  to  shew  this  to 
be  the  case.]     This  branch  of  the  bankrupt  laws  was  ia^ 

(a)  Moo.  &  M.  522. 
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Exeh.  tf  Pitui,  tended  to  protect  all  transactions  in  which  the  parties  who 

-    take  the  benefit  of  them  are  free  from  fiand.  With  respect 

TuRQVANp    to  the  bankrupt,  all  transactions  entered  into  by  him  when 

yAHiuAP].Aiix.  in  a  state  of  hopeless  insolvency,  may  be  said  to  be  mal& 
fide;  and  therefore  a  very  insufiScient  protection  would  be 
afforded  by  the  law,  unless  it  extends  to  cases  where,  al- 
though not  bona  fide  on  the  part  of  the  bankrupt,  the 
transaction  is  so  in  the  other  party.  The  whole  object  of 
this  statute  was  to  extend  and  enlaq^  the  protection  given 
by  the  former  acts  to  parties  dealing  with  persons  who 
have  become  bankrupt,  without  notice  of  the  bankruptcy. 
[Aldersony  B. — According  to  your  construction,  the  words 
''  really  and  bon&  fide''  would  be  useless  with  reference  to 
payments ;  for  when  does  a  creditor  receive  payment  of  his 
debt  mal&  fide?  Wherever  payments  are  mentioned  in 
the  6  Geo.  4,  c.  16,  it  is  ''  payments  bon&  fide  nusde/' — ^not 
"  received.*'  Payment  is  an  act  done  entirely  by  the  bank- 
rupt. It  is  different  from  the  case  of  a  fraudulent  $iUe; 
there  something  is  done  on  both  sides ;  there  may  therefore 
be  a  fraudulent  sale,  but  an  honest  purchase ;  but  payment 
being  a  thing  done  entirely  by  the  bankrupt,  and  if  it  be 
malft  fide  in  him,  it  is  malft  fide  altogether.]  This  was  not 
merely  a  payment,  but  a  payment  on  consideration,  the 
object  of  it  being  to  buy  out  the  execution.  [Mdereon, 
B. — I  doubt  whether  it  ia  either  a  ''  contract,  dealing,  or 
transaction''  within  the  2  &  3  Vict.  c.  29 ;  it  is  a  mere 
payment  by  the  bankrupt,  tor  which  nothing  passes  from 
the  defendant.] 

Erie,  in  reply,  was  stopped  by  the  Court. 

Lord  Abinoee,  C.  B. — ^This  is  a  case  properly  for  the 
consideration  of  a  jury,  and  perhaps  it  ought  not  to  have 
been  made  a  special  case  at  all.  But  I  am  of  opinion,  in 
whatever  point  of  view  we  regard  the  case,  that  the  plain- 
tiffs are  entitled  to  retain  their  verdict.  Putting  the  ques- 
tion of  fraudulent  preference  out  of  consideration,  this  was 


TBINITT   TEBM^   5  VICT.  108 

a  payment  of  the  funds  belonging  to  the  assignees,  to  a  Enk.  ^i  Pif ««, 
party  not  a  creditor  of  the  firm,  and  therefore  having  no  '  ^ 

daim  upon  them.  We  must  take  it  upon  the  facts  as  TumQUAVD 
they  appear  upon  the  case,  that  these  persons  both  foresaw  vahiurflahe. 
that  they  must  in  a  very  short  time  be  bankrupts,  and 
were  taking  means  to  satisfy  the  chums  of  parties  for  whom 
they  had  most  regard.  It  is  not,  then,  a  case  between 
debtor  and  creditor,  nor  within  the  law  relating  to  fraudu* 
lent  preference,  but  a  mere  misapplication  of  the  funds  of 
the  assignees  (who  are  entitled  to  them  by  relation,  unless 
the  case  could  be  brought  within  the  statute  of  Victoria) 
to  the  payment  of  a  debt  of  one  of  the  bankrupts  not  then 
due.  [His  Lordship  then  remarked  upon  the  facts  as 
leading  strongly  to  the  conclusion,  that  it  was  a  concerted 
scheme  between  the  bankrupts  and  the  defendant,  to  put 
in  the  execution  in  order  to  give  a  priority  to  the  defend- 
ant.] But  however  this  be,  still,  as  this  is  not  a  case  in 
which  the  assignees  are  affected  by  the  recent  statute,  the 
judgment  being  on  a  warrant  of  attorney,  it  is  a  case  in 
which  they  are  entitled  by  relation.  It  appears  to  me  to 
be  a  mere  fraudulent  contrivance  to  apply  the  partner- 
ship property  to  the  payment  of  a  person  not  a  creditor 
of  the  partnership,  and  who  had  no  claim  whatever  on  its 
funds. 

Aldxkson,  B. — ^I  am  of  the  same  opinion.  It  appears 
to  me  to  be  one  of  the  clearest  cases  I  ever  saw.  The  as* 
signees  are  entitled  to  this  mcmey  from  the  6th  of  August, 
unless  the  defendant  can  shew  that  the  payment  <tf  it  is 
protected  by  some  clause  of  some  statute  which  operates  to 
defeat  that  relation.  He  relies  on  the  stat.  of  2  &  8  Vict, 
c  29,  which  protects  ''  all  contracts,  dealings,  and  transac- 
tions by  and  with  any  bankrupt  really  and  bon&  fide  made 
and  entered  into''  before  the  fiat,  and  all  executions  and 
attachments  against  the  lands  or  goods  of  the  bankrupt 
bona  fide  executed  and  levied  before  the  fiat,  "  provided 
the  person  or  persons  so  dealing  with  such  bankrupt,  or  at 
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Bxeh.  of  PUoi,  whose  suit  or  on  whose  account  snch  execution  or  attach-- 

'   '    ment  shall  have  issued,  had  not  at  the  time  of  such  con- 

TuRQOAMD     tract,  dealing,  or  transaction,  or  at  the  time  of  executing 

Vamdbrflahk.  or  levying  such  execution  or  attachment,  notice  of  any 
prior  act  of  bankruptcy/'  Now  is  this  a  contract?  cer- 
tainly not.  It  is  a  strong  use  of  the  word  dealing  to  say 
it  amounts  to  that ;  and  I  doubt  also  whether  it  can  be 
termed  a  transaction,  I  think  the  case  of  a  mere  payment 
is  left,  as  before,  under  the  eighty-first  section  of  the  6 
Geo.  4,  and  that  the  only  payments  that  are  protected  there- 
by are  payments  to  creditors^  not  being  made  by  way  of 
fraudulent  preference.  But  if  it  be  a  dealing  or  trans- 
action, then  I  think  it  was  not  bon&  fide  made  and  en- 
tered into,  within  the  meaning  of  the  statute.  The  mere 
receipt  of  the  money  bon&  fide  is  not  sufficient ;  the  party- 
receiving  is  merely  passive,  and  all  that  is  actively  done  by 
the  bankrupt  is  done  mal&  fide.  I  am  by  no  means  satis- 
fied that  the  defendant  was  not  a  creditor  within  the  mean- 
ing of  the  former  act;  but  if  not,  he  is  not  protected  by 
this  statute. 

GuBNEY,  B.,  concurred. 

RoLFE,  B. — I  am  of  the  same  opinion.  There  can  be  no 
doubt  that  in  fact  the  object  of  this  payment  was  to  prejudice 
the  general  creditors  of  the  firm.  But  it  is  said,  still  it  is 
not  a  fraudulent  preference.  I  do  not,  however,  accede  to 
the  supposed  distinction  which  has  been  made,  that  this  is 
not  money  paid  by  the  debtor  out  of  his  own  assets,  but 
out  of  assets  in  which  he  was  jointly  interested  as  a  co- 
partner. I  see  no  difference  in  principle  between  the 
cases.  I  will  only,  however,  say,  that  I  do  not  accede  to 
the  argument  which  has  been  urged  on  this  part  of  the 
case,  the  other  ground  of  decision  being  so  clear  that  it 
enables  us  to  come  to  a  perfectly  satisfactory  conclusion. 

Judgment  for  the  plaintiffs. 
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Exeh.  of  PUat, 
1842. 

Wood  v.  Fbnwick  and  Others.  June  8. 

X  HIS  was  an  action  of  trespass,  to  which  the  defendants  Upon  a  eom- 
pleaded  not  gnilty  by  statute.     It  was  tried  at  the  North-  JiJianffor^ab  * 
umberland  Spring  Assizes,  1841,  before  Maule,  J.,  when  •enting  him«5if 

^       "^  '  '  '      '    ^  from  hiBier- 

a  verdict  was  taken  for  the  pkdntiff,  subject  to  the  opinion  vice,  made  un- 

of  this  Court  upon  the  following  case.  4,  c.  34,  s.  3, ' 

The  plaintiff,  at  the  time  of  the  trial,  was  eighteen  years  ^jj ^^4*;^°" 

of  age.    On  the  2l8t  of  March,  1840,  he  entered  into  a  ^«  "houid  be 

impriBoned  in 

contract  to  serve  Messrs.  Lamb  and  others  from  the  5th  the  Houm  of 

day  of  April,  1840,  to  the  5th  day  of  April,  1841,  of  which  thereto  remain 

contract  (usually  called  in  the  said  county  a  pit-bond)  the  jj^fd^^fi^bour  for 

following  is  a  copy : —  <>"«  montii. 

Tiie  commit" 

'<  Memorandum  of  agreement  made  the  Slst  day  of  ment  required 
March,  A.D.  1840,  between  Humble  Lamb  [and  others],  JcLwe'hi^*'' 
owners  of  West  Cramlington  Colliery,  of  the  one  part,  and  |S^^"*'^^'j^j„ 
the  several  other  persons  whose  names  or  marks  are  here-  ^^nd  be  ew-. 
unto  subscribed,  of  the  other  part.    The  said  owners  do  iieid  to  iiard 
hereby  retain  and  hire  the  said  several  other  parties  hereto  ^^^  {(Jaow^ 
from  the  5th  day  of  April  next  ensuing  until  the  5th  day  jJ^Je  20^G*** 
of  April,  1841,  to  hew,  work,  fill,  drive,  and  put  coals,  and  %  c.  19,  s.  2): 
to  do  such  other  work  as  may  be  necessary  for  carrying  on  '''correctioli "  ' 
the  said  colliery,  as  they  shall  be  required  or  directed  to  tioniS*\]^rt  be 
do  by  the  said  owners,  their  executors,  administrators,  or  undentood  to 

"  mean  some- 

assigns,  or  their  viewer  or  agent,  at  the  respective  rates  thing  beyond 

and  prices,  and  on  the  terms,  conditions,  and  stipulations,  and  therefore  ' 

and  subject  to  and  under  the  penalties  and  forfeitures  ^^Je*t*JJ"' 

hereinafter  specified  and  declared,  that  is  to  say.     [The  bad,  ai  varying 

,,  .  *.i.  I*"  ^^^  respect 

agreement  proceeded  to  state  a  number  of  stipulations  and  from  the  con- 
minute  regulations,  as  to  the  rates  of  wages  to  be  paid  by  thorislng  a  pu*-* 
the  owners,  the  quantity  and  nature  of  the  work  to  be  ^^^^^^ 
done,  &c.  &c.,  among  which  were  the  following :]    "  6.  The  t^e  •tatute. 

Semble,  a 
contract  of  hir- 
ing and  sertice,  for  wages,  is  a  contract  bene6cial  to  and  binding  upon  an  infant,  though  it  contahi 
clauiet  for  referring  disputes  to  arbitration,  and  for  the  imposition  of  forfeitures  in  case  of  ne- 
glect of  duty,  to  be  deducted  from  the  wages. 
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Efek.  9f  Phatf  said  hewers  hereby  hired  shall,  when  required  (except  when 


1842. 


prevented  by  sickness  or  other  nnavoidable  caose),  do  and 
perform  a  foil  day's  work  on  each  and  erery  working  day, 
or  such  quantity  of  work  as  shall  be  deemed  equal  to  a 
day's  work,  and  shall  not  leave  their  work  until  such  day's 
work  or  quantity  of  work  is  fully  performed  or  finished  to 
the  extent  of  each  man's  ability;  and  in  default  thereof 
each  of  the  said  parties  hereby  hired  and  so  making  default 
■hall  for  every  such  default  forfeit  and  pay  to  the  said 
owners,  their  executors,  &c.,  the  sum  of  2$.  6</." — 12. ''  In 
the  event  of  any  of  the  said  hereby  hired  parties  wilfully 
or  negligently  disobeying  the  orders  of  the  said  owners,  or 
their  agents,  or  committing  a  breach  of  any  of  the  artidea 
of  this  agreement,  then  and  in  every  such  case  the  said 
owners  are  hereby  authorized  to  stop  and  retain,  out  of 
the  wages  next  becoming  due  to  each  and  every  such  -pet- 
son  so  offending,  a  sum  not  exceeding  2s.  6d,  for  every  such 
offence,  or  to  punish  them  for  such  misbehaviour  by  due 
course  of  law."  [At  the  end  of  the  agreement  was  a  clause 
for  referring  disputes  between  the  contracting  parties  to 
the  arbitration  of  two  viewers  of  collieries,  with  power  in 
case  of  their  disagreement  to  appoint  an  umpire,  and  sub- 
ject to  the  following  proviso :]— ''  Provided  always,  and  it 
is  hereby  declared,  that  nothing  herein  contained  shall 
extend  or  be  construed  to  extend  to  alter,  prejudice,  lessen, 
or  otherwise  affect  the  legal  remedies  and  powers  which  by 
law  belong  to  masters  and  servants  in  their  respective  re- 
lations to  each  other,  or  to  magistrates  having  jurisdiction 
in  case  of  dispute  or  difference  between  them/' 

The  plaintiff  entered  upon  his  work  and  service  under 
this  agreement,  but  on  the  4th  day  of  August,  1840,  being 
desirous  of  putting  an  end  to  his  contract,  he  gave  notice 
to  the  said  owners  of  West  Cramlington  Colliery,  with 
whom  he  had  entered  into  the  said  contract  as  before 
stated,  that  he  put  an  end  to  the  said  contract,  and  in- 
tended to  leave  his  said  work  and  service,  at  the  end  of 
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that  week.  On  the  Friday  night  following,  the  7th  of  itw*.  rf  '•'«"• 
Aogust,  the  plaintiff  again  gave  notice  to  the  colliery 
owners  that  he  did  not  intend  after  the  next  day  to  return 
to  his  work  under  the  said  contracts,  and  said  that  he 
wonld  not  work  any  longer  under  the  said  bond — ^that  he 
had  cancelled  the  bond.  On  the  following  Monday,  ac- 
cordingly,  he  absented  himself.  On  the  afternoon  of  the 
same  day  he  was  apprehended  by  a  policeman,  and  on  the 
next  day  taken  before  the  defendants,  who  are  three  of  her 
Majesty's  justices  of  the  peace  for  the  county  of  Northum* 
berland,  on  a  charge  of  leaving  his  employment,  grounded 
upon  the  stat.  4  Oeo.  4,  c.  84,  s.  3.  Upon  the  hearing  of 
the  said  complaint  and  charge,  it  was  proved  before  the 
defendants,  that  at  the  time  of  entering  into  the  said  con'> 
tract,  and  also  at  the  time  of  the  said  hearing,  the  plaintiff 
was  an  infant  under  the  age  of  twenty-one,  and  also  that 
he  had,  as  before  stated,  given  notice  on  the  said  4th  and 
7th  of  August  to  the  owners  of  the  colliery  that  he  the 
plaintiff  put  an  end  to  the  contract,  and  did  not  intend  to 
return  to  his  said  employment  and  work  under  the  same 
after  the  close  of  that  current  week,  and  that  he  had 
absented  himself  from  his  said  employment  in  pursuance 
of  the  said  notice.  It  was  then  insisted  before  the  de- 
fendants, by  an  attorney  who  appeared  on  behalf  of  the 
plaintiff,  that  he  the  plaintiff,  being  an  in&nt,  had  a  right 
to  put  an  end  to  the  contract,  and  that  it  had  been  in 
point  of  law  determined  by  the  said  notice,  and  that  the 
defendants  had  no  jurisdiction  in  that  case  under  the 
statute.  The  defendants,  however,  by  a  conviction  in 
writing,  bearing  date  the  11th  August,  1840,  under  their 
hands  and  seals,  as  such  justices  as  aforesaid,  convicted 
the  plaintiff;  of  which  conviction  the  following  is  a  copy. 
[The  case  then  set  forth  the  conviction,  which,  after  re^^ 
citing  the  complaint  of  Thos.  Taylor  the  younger,  agent  to 
Humble  Lamb  and  others  his  partners,  that  the  plaintiff, 
being  an  artificer,  to  wit,  a  pitman,  contracted  with  them 
to  serve  them  as  a  pitman  in  the  said  colliery,  and  entered 
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Mxeh,  of  Pleas,  into  the  service  according  to  the  contract,  and  afterwards, 
^  ^  ^  and  whilst  he  was  in  the  said  service,  and  during  the  con- 
WooD  tinuance  of  the  said  contract,  to  wit,  on  the  10th  Augost, 
Fenwick.  1840,  ''was  guilty  of  misconduct  and  misdemeanor  re- 
specting the  said  contract,  that  is  to  say,  the  plaintiff  did 
then  and  there  unlawfully  absent  himself  from  his  said 
service  before  the  term  of  his  said  contract  was  completed, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided/'  and  after  setting  forth  the  hearing  and  evi- 
dence, adjudged  that  the  plaintiff  should  ''for  his  said 
offence  be  imprisoned  in  the  House  of  Correction  for  the 
county  aforesaid  at  Tynemouth  in  the  county  aforesaid, 
there  to  remain  and  be  held  to  hard  labour  for  the  space  of 
one  month/' 

Upon  and  by  virtue  of  this  conviction,  the  defendants, 
under  their  hands  and  seals,  issued  a  certain  warrant  of 
commitment  against  the  plaintiff,  of  which  the  following  is 
a  copy : — 

"Northumberland  (to  wit).  To  the  constable  of  the 
township  of  Tynemouth,  in  the  said  county  of  Northum- 
berland, and  to  the  keeper  of  the  House  of  Correction  at 
Tynemouth,  in  the  said  county.  Whereas  information 
and  complaint  hath  been  made  unto  John  Fen  wick,  Henry 
Mitcalfe,  and  Jos.  Harrison  Fryer,  Esq.,  three  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county, 
upon  the  oath  of  Thomas  Taylor  the  younger,  agent  for 
Humble  Lamb  and  others  his  partners,  owners  or  lessees 
of  West  Cramlington  Colliery,  in  the  county  aforesaid, 
that  Thomas  Wood,  late  of  West  Cramlington  aforesaid, 
bound  by  agreement  in  writing  to  the  said  Humble  Lamb 
and  his  said  partners  for  the  term  of  one  year,  to  serve  as 
a  pitman,  hath  in  his  said  service  been  guilty  of  divers  mis- 
demeanors, miscarriages,  and  ill  behaviour  towards  the  said 
Humble  Lamb  and  his  partners,  particularly  on  the  10th 
day  of  August  now  instant,  he  the  said  Thoipas  Wood  ab- 
sented himself  from  his  said  service,  not  being  yet  expired 
or  otherwise  determined :  And  whereas,  in  pursuance  of 
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the  statute  in  that  case  made  and  provided^  we  have  duly  Sjiek,  of  PUas, 
examined  the  proofs  and  allegations  of  both  the  said  par- 
ties touching  the  matter  of  the  said  complaint^  and  upon 
due  consideration  had  thereof,  we  have  adjudged  that  the 
said  Thomas  Wood  hath  in  his  said  service  aforesaid  been 
guilty  of  divers  misdemeanors,  nuscarriages,  and  ill  beha- 
viour towards  the  said  Humble  Lamb  and  his  said  partners, 
and  particularly  on  the  10th  day  of  August  now  instant, 
he  the  said  Thomas  Wood  absented  himself  from  his  said 
service  without  leave  or  any  just  cause,  and  still  doth  absent 
himself,  the  term  of  the  said  service  not  being  yet  expired 
or  otherwise  determined :  We  do  therefore  convict  him  of 
the  said  offence,  in  pursuance  of  the  statute  made  and 
provided.  These  are  therefore  to  command  you  the  said 
constable  forthwith  to  convey  the  said  Thomas  Wood  tb 
the  said  House  of  Correction  at  Tynemouth  aforesaid,  and 
to  deliver  him  to  the  keeper  thereof,  together  with  this 
warrant;  and  we  do  hereby  command  you  the  said  keeper 
to  receive  the  said  Thomas  Wood  into  your  custody  in  the 
said  House  of  Correction,  there  to  remain  and  be  corrected 
and  held  to  hard  labour  for  the  space  of  one  calendar 
month  from  the  date  hereof,  and  for  so  doing  this  shall  be 
your  sufficient  warrant.  Given  under  our  hands  and  seals 
the  11th  day  of  August,  a.  n.  1840. 

''  John  Fsnwick,  (l.  s.) 
"  Henbt  Mitcalfe,  (l.  8.) 
«J.  H.Pbybe,(l.s.)'' 

Under  and  by  virtue  of  this  commitment,  the  plaintiff 
was  taken  to  the  keeper  of  the  House  of  Correction  at 
Tynemouth,  in  the  said  county,  and  was  there  kept  in 
close  custody  and  at  hard  labour  for  the  space  of  one 
month. 

At  the  trial,  the  plaintiff  having  proved  the  foregoing 
&cts,  as  to  the  notices  given  to  the  colliery  owners,  and 
what  took  place  before  the  defendants  at  the  hearing,  and 
having  put  in  the  warrant  of  commitment,  and  proved  the 
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tf  Pkm$9  plaintiff's  imprisonment  under  it^  and  having  proved  that 
proper  notice  of  action  had  bew  duly  given,  the  defend- 
ants gave  in  evidence  the  said  conviction.  The  learned 
Judge  expressed  his  opinion,  that  supposing  the  point  to 
be  necessary  for  the  decision  of  the  case,  whether  the  con- 
tract was  or  was  not  beneficial  for  the  infiint,  it  waa  a 
question  for  the  Court  and  not  for  the  jury;  but  in  order 
to  prevent  the  necessity  of  the  case  going  down  again  to 
trial,  he,  with  the  consent  of  counsel,  took  the  opinion  of 
the  jury  whether  the  said  contract  was  a  beneficial  one  to 
the  plaintiff,  and  the  jury  found  that  it  was  a  beneficial 
contract  He  abo  took  their  opinion  what  damages  the 
plaintiff  ought  to  recover,  if  this  Court  should  think  that 
he  was  under  the  above  circumstances  entitled  to  a  ver« 
diet;  and  the  jury  found  that  he  ought  to  recover  the 
siun  of  i65. 

The  question  for  the  opinion  of  the  Court  is,  whether 
under  the  above  circumstances  the  plaintiff  is  entitled  to  a 
verdict.  If  the  Court  should  be  of  opinion  that  he  is,  then 
a  verdict  to  be  entered  for  the  plaintiff,  with  £6  damagea; 
if  the  Court  should  be  of  opinion  that  he  is  not,  then  a 
verdict  to  be  entered  for  the  defendants. 

The  plaintiff's  points  for  argument  were  as  follows  >— 

It  is  proposed  on  the  part  o£  the  plaintiff  to  argue,  that 
being  an  infant  under  the  age  of  twenty-one  years  at  the 
time  the  supposed  offence  for  which  he  was  imprisoned  was 
committed,  he  was  entitled  by  law  to  avoid  or  put  an  end 
to  his  contract  with  the  colliery  owners;  that  he  did  avoid 
or  put  an  end  to  it  by  notice ;  that,  consequently,  at  the 
time  of  the  supposed  offence  there  was  no  contract  existing 
between  himself  and  the  colliery  owners,  and  that  there- 
fore the  defendants  had  no  authority  as  justices  to  imprison 
him. 

It  is  also  proposed  to  contend  that  the  contract  with  the 
colliery  owners,  for  a  breach  of  which  he  was  imprisoned 
by  the  defendants,  contains  provisions  to  which  aa  an 
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infimt  he  had  no  power  hy  kw  to  bind  himself,  and  &«*•  ^  i*/««#, 
therefore  the  contract  was  not  only  Toidable  but  ipso    ^   ^^*  ^ 

fmctO  void*  Wood 

It  is  also  proposed  to  take  the  following  objections  to     Pbkwigx. 
the  warrant  of  commitment,  under  the  authority  of  which 
the  plaintiff  suffered  the  imprisonment  for  which  the  ac- 
tion was  brought,  namely — 

1st.  That  the  commitment  states  that  the  said  Thomas 
Wood  had  been  guilty  of  divets  misdemeanors,  miscar^ 
riages,  and  ill  behaviour,  without  describing  them. 

2ndly.  That  it  does  not  sufficiently  appear  by  the  com* 
mitment  in  respect  of  what  offence  the  punishmeoit  ia 
inflicted. 

8rdly.  That  for  anything  that  iqppears  on  the  commit- 
ment, Thomas  Wood  was  punished  for  several  distinct 
offences* 

4thly.  That  if  Thomas  Wood  was  punished  for  absenting 
himself  as  described  in  the  commitment,  the  punishment 
mentioned  in  the  commitment  Was  not  warranted  by 
law. 

5thly.  That  the  punishment  in  the  commitment  is 
different  from  that  adjudged  and  awarded  in  the  con- 
viction. 

6thly.  That  the  commitment  states  the  conviction  to  be 
on  the  information  of  Thimias  Taylor,  agent  for  Humble 
Lamb  and  others  his  partners^  without  stating  the  names 
c^  the  partners. 

7thly.  That  the  offences  which  are  charged  are  stated  to 
be  against  Humble  Lamb  and  others  his  partners,  without 
stating  the  names  of  the  partners. 

The  defendants*  points  were — 

That  the  oontract  of  serrice  set  forth  in  the  case  was 
beneficial  to  the  plaintiff,  and  binding  upon  him  notwith-* 
standing  his  infimcy. 

That,  even  if  not  so  binding  as  to  be  enforced  against 
him  by  action^  it  placed  him  in  the  relation  of  servant  to 
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Sxek.  of  PUa»,  the  coal  owners^  and  subjected  him  to  the  summary  jurist 
^  *   ^     diction  of  the  magistrates. 
Wood  That  if  the  contract  were  yoidable.  it  could  only  be 

FcNwicK.      avoided  by  the  plaintiff  in  case  it  became  injurious  to  him, 
and  upon  notice  of  the  grounds  of  the  ayoidance. 

Granger,  for  the  plaintiff. — ^First,  this  commitment  is 
clearly  bad  on  several  grounds.  One  dear  objection  to  it  is, 
that  there  is  a  difference  between  the  conviction  and  the 
commitment,  as  to  the  punishment :  by  the  former,  the 
plaintiff  is  to  be  imprisoned  and  kept  to  hard  labour ;  by 
the  latter,  he  is  to  be  imprisoned  and  corrected.  Now 
correction  is  to  be  understood  of  a  correction  by  whyijping : 
IL  V.  Hoseason  (a).  The  complaint  in  the  present  case  was 
made  under  the  stat.  4  Oeo.  4,  c.  84,  s.  8,  which  empowers 
the  justices  to  commit  the  offender  to  the  House  of  Cor* 
rection,  there  to  remain  and  be  held  to  hard  labour  for  a 
reasonable  time,  not  exceeding  three  months  j  whilst  the 
^  Gteo.  2,  c.  19,  s.  2,  upon  which  the  commitment  is 
framed,  empowers  them  to  punish  the  offender  by  commit- 
ment to  the  House  of  Correction,  there  to  remain  and  be 
corrected,  and  held  to  hard  labour,  for  a  reasonable  time, 
not  exceeding  one  calendar  month.  The  punishments 
inflicted  by  the  two  acts  cannot  be  blended  together :  R.  v. 
Hoseason.  The  commitment  and  conviction  must  connect 
themselves  together  in  all  material  respects,  in  order  that 
the  former  may  be  a  justification  for  the. imprisonment: 
Rogers  v.  Jones  {b),  Daniel  v.  Phillips  (c). 
.  Secondly,  the  punishment  mentioned  in  the  commitment 
was  not  warranted  by  law.  Here  the  complaint  was  made 
by  an  agent  of  the  employers.  That  could  only  be  done 
under  the  4  Geo.  4,  c.  84 :  under  the  20  Oeo.  2,  c.  19,  the 
employer  himself  must  make  oath  of  the  default.    Sut  the 


(a)  14  East,  696.  (b)  3  B.  &  Cr.  409 ;  5  D.  &  R.  268. 

(c)  1  C.  M.&  H.  602  ;  5  Tyr.  293. 
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pnniabment  mentioned  in  this  comniitnient  is  not  war-  Exek.  rf  Pka% 
ranted  bv  the  former  statute^  but  is  snob  as  could  be    ^         *  ^ 
inflicted  only  in  case  of  a  complaint  by  the  master  himself.        ^^^ 

Thirdly^  the  commitment  ought  to  have  set  forth  the  Fbnwick. 
names  of  all  the  parties  on  whose  behalf  the  complaint  was 
made^  and  it  was  not  sufficient  to  designate  them  as  '' Hum- 
ble Lamb  and  others  his  partners/'  It  must  have  been  sup- 
posed that  the  stat.  7  Geo.  4,  c.  M,  s.  14,  applied;  but  that 
is  confined  to  indictments  and  informations  for  offences 
against  property.  On  this  groimd  both  the  conviction  and 
commitment  are  bad. 

Fourthly,  it  appears  that  the  complaint  was  made,  and 
the  defendants  adjudged,  that  the  plaintiff  was  guilty  of 
'^  divers  misdemeanors,  miscarriages,  and  ill  behaviour.'' 
That  is  too  general  in  its  terms.  And  although  the  com- 
mitment goes  on  to  point  out  one  instance  of  misconduct, 
viz.  the  absenting  himself  from  his  service,  it  does  not 
appear  on  the  face  of  it,  that  the  punishment  was  awarded 
in  respect  of  that. 

But,  in  the  next  place,  this  contract  was  either,  from  its 
nature,  absolutely  void,  the  plaintiff  being  an  infant,  or  at 
least  was  voidable  by  him.  The  dictum  of  Bayky,  J.,  in 
Jt.  v.  InhabiiarUs  of  ChiUerford  (a),  will  be  dted  for  the 
defendants,  where  he  says, ''  An  infant  may  make  a  contract 
for  his  own  benefit ;  he  may  therefore  make  a  contract 
for  hiring  and  service,  for  that  will  be  beneficial  to  him. 
It  will  give  him  a  right  to  sue  for  wages.  If  he  does  not 
perform  his  contract,  although  no  action  may  liis  against 
him,  he  will  be  liable  to  the  statutable  regulations  appli- 
cable to  masters  and  servants."  But  in  the  same  case 
Abbott,  C.  J.,  says,  <'  The  contract  by  an  infant,  made  for 
his  own  benefit,  according  to  general  principles  of  law,  is 
not  void,  but  vcndable  only  at  the  election  of  the  infant." 
Neither  does  the  former  learned  Judge  in  terms  say  that 

(a)  4  B.  &  Cr.  94 ;  6  D.  &  R.  161. 
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.Ema.  rf  Pi§a»,  it  is  not  Toidable^  but  only  that  wUlat  it  ooatinues,  the 
infant  is  subject  to  the  statutable  regulations.  The  oon* 
tract  cannot  indeed  be  avcnded  by  the  mere  act  of  the 
infEoit'B  absenting  himself  from  the  sendee :  Qroy  y.  Cook- 
mm  (a) ;  but  here  he  gave  regular  notice  of  his  intention* 
which  is  sufficient^  according  to  the  case  of  Bex  v.  Everedt 
there  dted.  But  further,  this  was  not  at  all  a  beneficial 
contract  to  the  infant.  It  contains  a  clause  for  submitting 
disputes  to  arbitration :  now  a  submission  by  an  infant  to 
arbitration  is  Toid^  or  at  least  voidable.  Then  there  are 
clauses  imposing  penalties  and  forfeitures,  and  they  may 
even  amount  to  more  than  his  wages.  It  is  not  sufficient 
that  the  contract  may  be  beneficial;  tike  Court  must  see 
that  it  must  necessarily  be  so.  [JJdermm,  B. — ^The  Court 
must  see  that  on  the  whole  he  derires  a  benefit  under  the 
contract.  Here  he  is  hired  and  receives  wages.  It  is  dear 
he  derives  a  benefit;  he  may  also  be  subject  to  some 
inconveniences,  but  that  is  not  necessarily  so.  liord 
Abinger,  C.  B. — There  can  be  no  doubt  that,  generally 
speaking,  a  contract  by  an  infant  to  receive  wages  for  his 
labour  in  binding  upon  him.]  At  all  events,  he  may  deter- 
mine it  at  any  time  by  notice.  [Lord  Abinger,  C.  B. — 
That  would  be  a  contradiction  in  terms :  because,^to  say  that 
he  may  contract,  is  to  say  that  he  may  bind  himself  by  tbs 
contract;  how  then  can  it  be  determined  at  his  election 
the  next  day?] 

Ingham,  contra. — ^Every  contract  for  the  benefit  of  an 
infieuit  at  the  time  is  binding,  and  this  is  a  contract  of  that 
nature :  Com.  Pig.  Infant,  (B.  6) ;  Maddox  v.  White  (b). 
All  the  cases  of  settlement  by  apprenticeship  proceed  on 
the  ground  that  the  contract  is  for  his  benefit :  see  jR.  v. 
Inhabitants  of  Mauntsorrel  {e),  and  K  v.  InhabUants  of 
Great  Wigeton  (d).   To  say  that  he  may  avoid  the  contract 

(a)  16  East,  13.  (c)  3  M.  &  SeL  497. 

(6)  2T.  IL  169L  (d)  3  B.*  Cr.494;  5  D.  &  R.339. 
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the  next  day,  is  plainly  a  contradiction  in  terma;  f<tf  he  Bnk.ofPhatt 
contracta  to  perform  it  for  the  stipulated  period.  If  it  hare 
become  injurious  to  him,  that  may  be  shewn  before  the 
justices.  Here  the  infimt  obtains  maintenance,  and  in- 
struction in  that  mode  of  employment  in  whidi  he  is 
hereafter  to  get  his  livelihood.  And  the  jury  have  found 
the  contract  to  be  beneficial;  and  they  are  in  truth  the 
proper  judges  of  this,  because  whether  it  be  so  or  not 
depends  on  a  number  of  surrounding  circumstances,  on 
which  they  only  can  decide.  The  question  what  are  nC" 
tessaries  for  an  infant  is  held  not  to  be  altogether  matter 
of  law:  Maddox  v.  MUler  (a).  The  penalties  imposed  by 
this  contract  are  to  be  deducted  from  the  wages  ;  and  if 
the  wages  are  improperly  withheld,  the  party  may  complain 
to  the  magistrates,  whose  jurisdiction  is  expressly  preserved 
by  the  contract.  But  even  if  this  contract  was  voidable, 
the  plaintiff  did  not  give  a  sufficient  notice  to  avoid  it : 
JR.  V.  Eperedj  Gray  v.  Cookson.  He  simply  said  he  did 
not  intend  to  serve  any  longer,  not  that  he  determined 
the  contract  on  the  ground  that  he  was  an  infant  when 
bound. 

Next,  the  commitment  is  not  invalid.  The  first  two  objec- 
.  tions  taken  to  it  resolve  themselves  into  one,  which  depends 
on  the  necessary  meaning  of  the  word  "  corrected.'*  That 
does  not  necessarily  mean  by  whipping.  In  iZ.  v.  Hoseasan, 
it  was  found  that  the  adjudication  was  under  the  stat.  20 
Geo.  2,  c.  19,  under  which  no  other  sense  could  be  given 
to  it;  but  here  the  proceeding  was  under  the  4  Geo.  4, 
c.  34.  It  may  mean  that  he  is  to  be  corrected  by  being 
held  to  hard  labour.  [Gumey,  B. — ^No;  he  is  to  be  corrected 
in  addition  to  being  held  to  hard  labour.  Lord  Abinger, 
C.B. — It  cannot  be  said  it  is  mere  surplusage;  it  means 
something  beyond  hard  labour.  Is  the  gaoler  himself  to  put 
ft  construction  upon  it,  and  correct  him  as  he  pleases? 

(a)  1  M.  &  Sel.  738. 
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Bteh.  of  pim«,  Bof/kj  B. — ^Snppose  the  gaoler  had  whipped  him,  he  would 
.    ^^^'  .     have  had  aathority  for  it  in  the  oomxnitment.] 


Wood 

9. 

Pbnwios. 


Lord  Abinoeb,  C,  B. — It  is  clear  the  being  "  corrected  " 
means  something  beyond  the  hard  labour,  whether  by 
whipping  or  otherwise,  and  so  is  ont  of  the  statute.  It 
is  unnecessary,  therefore,  to  determine  the  other  point 
which  has  been  raised.  There  must  be  judgment  for  the 
plaintiff. 


GuKNEY,  B. — ^I  have  considerable  doubt  also  about  the 
validity  of  the  conviction. 


BoLFB,  B.,  concurred. 


Judgment  for  the  plaintiff. 


Junes. 


PiCKWooD  V,  Neate. 


DecUradonin  CaSE.— The  declaration  stated,  that  before  and  at  the 
that  the  de-       time  of  the  making  of  the  bill  of  exchange  thereinafter 

fendant  wMthe 
agent  of  the 

plaintiff  and  P.  for  managing  a  plantation  in  the  island  of  St.  Chriitopher ;  that  the  plain- 
tiff resided  in  England ;  that  the  plaintiff  and  P.  were  henefidally  interested  in  the  above  esUte 
In  undivided  moieties,  and  that  the  defendant  was  authorised  by  the  plaintiff  and  P.  to  draw  bills 
In  their  Joint  names,  for  the  payment  of  monies  owing  by  them  in  respect  of  supplies  and  ne* 
cessaries  for  the  estate,  and  the  necessary  expenses  incurred  in  its  management ;  that  certain 
demands  had  been  made,  by  persons  in  the  island,  upon  P.,  for  the  payment  of  debts  due  from 
her,  P.,  for  necessaries  supplied  for  the  benefit  of  the  estate,  before  the  defendant's  appoint- 
ment as  agent,  and  for  which,  as  the  defendant  knew,  the  plaintiff  was  not  liable.  Breach,  chat 
the  defendant,  in  violation  of  his  duty,  and  without  the  knowledge  or  consent  of  the  plaintiil^ 
and  for  the  purpose  only  of  providing  funds  to  satisfy  the  debts  so  owing  by  P.,  drew  a  bill  in 
the  joint  names  of  the  plaintiff  and  P.,  which  was  refused  acceptance,  and  on  which  the  plain- 
tiff and  P.  were  sued  to  judgment  by  the  holder  in  the  Court  of  Queen's  Bench  in  St.  Chris- 
topher, and  to  satisfy  which  judgment  their  estate  was  sold. 

Plea,  that  the  said  necessaries,  in  respect  of  which  the  said  bill  was  drawn,  were  provided  for 
the  benefit  as  well  of  the  rights  and  interests  of  the  plaintiff  as  of  P.  in  the  said  esUte,  while 
they  were  jointly  interested  therein  as  in  the  declaration  mentioned,  and  for  their  joint  benefit, 
and  that  as  well  the  rights  and  interests  of  the  plaintiff  as  of  P.  in  the  estate  were,  according 
to  the  laws  of  the  island,  liable  to  the  payment  of  that  debt ;  and  that  the  defendant,  by  the 
authority  and  with  the  leave  and  license  of  the  plaintiff  and  P.,  drew  the  said  bill. 

Held,  on  special  demurrer,  that  the  plea  was  bad  for  duplidty : — Held,  also,  that  the  first 
part  of  the  plea  amounted  to  not  guilty,  inasmuch  as  in  effect  it  denied  the  wrongful  act  alleged 
In  the  declaration,  vii.  the  drawing  of  the  bill  for  a  purpose  for  which  the  defendant  had  no 
fight  ander  his  authority  to  draw  it 
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mentioned,  the  defendant,  at  his  request,  had  been  ap-  Etch.yphats 
pointed  by  the  plaintiff,  and  then  was  the  agent  and  at* 
tomey  of  the  plaintiff  and  one  Harriet  Pogson,  for  manag- 
ing, cultivating,  and  conducting,  for  and  on  behalf  of  the 
plaintiff  and  the  said  Harriet  Pogson,  a  certain  plantation, 
land,  and  premises  called  the  Gk)dwin  estate,  situate  in  the 
island  of  St.  Christopher,  in  the  West  Indies ;  and  the 
defendant,  before  and  at  the  time  of  the  committing  of 
the  giievances  thereinafter  mentioned,  resided  in  the  said 
island,  and  acted  as  the  agent  and  attorney  of  and  for  the 
plaintiff  and  the  said  Harriet  Pogson,  in  the  management, 
cultivation,  and  conduct  of  the  said  estate :  and  whereas, 
before  and  at  the  time  of  the  said  appointment  of  the  de- 
fendant as  such  agent  and  attorney  as  aforesaid,  and  from 
thence  continually  until  and  at  the  time  of  the  committing 
of  the  grievances  and  the  happening  of  tlie  damage  there- 
inafter mentioned,  the  plaintiff  resided  in  England,  and  the 
plaintiff  and  the  said  Harriet  Pogson  were,  during  all  the 
time  last  aforesaid,  beneficially  entiUed  to  or  otherwise  in- 
terested in  the  said  Gk>dwin  estate  in  certain  shares  and 
proportions,  to  wit,  in  undivided  moieties;  and  the  defend* 
ant  had  been  and  was  authorized  and  empowered  by  the 
plaintiff  and  the  said  Harriet  Pogson  to  make  and  draw^ 
and  was,  as  such  agent  and  attorney  as  aforesaid,  in  the 
habit  of  making  and  drawing,  bills  of  exchange  in  the  joint 
names  of  the  plaintiff  and  the  said  Harriet  Pogson,  for 
the  payment  of  monies  due  and  owing  from  them  in  re- 
spect of  supplies  and  necesisaries  found  and  provided  for 
the  use  of  the  siud  estate,  and  in  respect  of  the  necessary 
charges  and  expenses  incurred  in  the  management  and 
cultivation  and  conduct  thereof;  of  all  which  premises  the 
defendant,  at  the  time  of  the  committing  of  the  grievances, 
&c.,  had  full  knowledge  and  notice :  and  whereas  also, 
whilst  the  defendant  was  such  agent  or  attorney  as  afore- 
ford,  and  so  authorized  as  aforesaid,  and  before  &c.,  divers 
^^laims  and  demands,  amounting  in  the  whole  to  a  large 


308  CA8E8   IN   THB   EZCHSQUSB, 

Exch.  qfPUas,  8um  of  money^  to  wit^  262/.  28,,  had  been  and  were  made 
by  divers  persons  in  the  said  island  on  the  said  Harriet 
Pogson^  for  the  payment  of  certain  debts  and  snms  which 
were  then  alleged  and  claimed  to  be  dne  and  owing  from 
the  said  Harriet  Pogson  to  snch  persons  respectively^  for  and 
in  respect  of  necessaries  and  other  things  which  had  been 
found  and  provided  for  the  benefit  of  the  said  estate^  and 
otherwise  in  relation  thereto^  long  before  the  said  appoint- 
ment of  the  defendant  as  snch  attorney  and  agents  and 
long  before  he  acted  as  or  was  the  attorney  or  agent  of 
the  plaintiff  and  the  said  Harriet  Pogson,  and  no  part  of 
which  said  necessaries  or  other  things  had  been,  as  the  de* 
fendant  well  knew,  found  or  provided  upon  the  credit  or 
for  or  on  account  of  the  plaintiff,  either  alone  or  jointly 
with  the  said  Harriet  Pogson  or  any  other  person,  nor  was 
the  plaintiff,  as  the  defendant  also  well  knew,  at  any  time 
liable,  either  alone  or  jointly  &xu,  to  pay  to  any  of  the  said 
last-mentioned  persons  any  part  of  the  said  debts  or  sums 
of  money;  nor  was  any  claim  or  demand  at  any  time  made 
upon  the  plaintiff,  or  upon  the  defendant  as  her  agent,  by 
any  person  or  persons  for  any  of  the  said  debts  or  sums  of 
money  or  any  part  thereof:  yet  the  defendant,  well  know* 
ing  the  premises,  but  contriving  &c.,  heretofore,  and  whilst 
he  was  such  agent,  and  so  authorized  and  empowered  as 
aforesaid,  but  not  further  or  otherwise,  to  wit,  on  the  18th 
July,  1840,  wrongfully,  fiundulently,  and  improperly,  and 
in  breach  and  violation  of  his  duty  as  such  agent,  and 
without  the  knowledge  or  consent  of  the  plaintiff,  and 
without  her  will,  and  for  the  purpose  only  of  procuring 
funds  to  satisfy  and  discharge  the  said  debts  or  sums  oi 
money  so  claimed  to  be  due  from  the  said  Harriet  Pogson^ 
and  not  for  any  purpose  for  which  he  was  authorized  to 
make  or  draw  bills  of  exchiftnge  in  the  name  or  as  the  agent 
of  the  plaintiff  and  the  said  Harriet  Pogson,  or  of  the 
plaintiff  alone,  made  and  drew,  in  the  joint  names  of  the 
plaintiff  and  the  said  Harriet  Pogson,  and  delivered  to  James 
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Berridge  after  mentioned^  a  eertam  bill  of  exdiange  in  SsOl  ^  Piim, 
writing,  addressed  to  Archibald  PaoU  &  Son,  for  the  pay-     ^  ^^^'  ^ 
ment  of  262iL  2$.,  to  the  order  of  James  Berridge,  Esq.,  at     pickwood 
a  certain  time  in  the  said  bill  mentioned,  and  long  since        nbats. 
past,  to  wit,  at  ninety  days'  sight.— The  dedaration  then 
averred,  that  the  drawees  refused  acceptance  and  payment 
of  the  bill;  and  that  an  action  was  brought  upon  it  against 
the  plaintiff  and  Harriet  Pf^son  as  the  drawers,  in  the 
Court  of  Queen's  Bench  and  Common  Pleas,  in  St.  Chris- 
topher, and  such  proceedings  were  thereupon  had,  that 
judgment  was  recovered  against  them  in  the  said  action 
for  1614  dollars,  amounting  to  843/.   10».  Sd.  sterling, 
finr  damages  and  costs,  under  which  the  interest  of  the 
plaintiff  in  the  (}pdwin  estate  was  sold  and  disposed  of, 
fcc.  &c. 

The  defendant  pleaded  (inter  alia),  that  the  said  neoes*- 
saries  and  other  things,  in  respect  of  which  the  sum  of 
262/.  2tf .  was  claimed  and  demanded  as  in  the  declaration 
mentioned,  were  found  and  provided  in  the  said  island  of 
St.  Christopher,  for  the  benefit  as  well  of  the  rij^ts  and 
interests  of  the  plaintiff,  as  of  the  rights  and  interests  of 
the  said  Harriet  Pf^son,  of  and  in  the  said  estate  and  in 
rektion  thereto,  while  the  plaintiff  and  the  said  Harriet 
Pogson  were  entitled  to  and  interested  in  the  said  estate  as 
in  the  declaration  mentioned,  and  were  so  found  and  pro- 
vided on  account  and  for  the  benefit  of  the  plaintiff  and 
the  said  Harriet  Pogson  jointly ;  and  that  as  well  the 
rights  and  interests  of  the  plaintiff  aa  of  the  said  Harriet 
PogKm  to  and  in  the  said  estate  were,  according  to  the 
laws  in  force  in  the  said  island  of  St.  Christopher,  subject 
and  liable  to  the  said  sum  of  262/.  2$,,  and  to  the  payment 
thereof:  and  the  defendant  further  says,  that  he  the  de- 
fendant, by  the  authority  and  with  the  leave  and  license 
of  the  pluntiff  and  the  said  Harriet  Pogson  to  him  first 
given,  mads  and  drew  the  said  bill  of  exchange,  and  com- 
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Exeh.  rf  Pleas,  mitted  the  pretended  grierancea  in  the  declaration  men- 
x_^^_^     tioned,  in  manner  and  form^  &c. — ^Verification. 
PicKwooD         Special  demurrer^  assigning  for  causes^  that  the  plea 
jfBATs.       does  not  confess  and  avoid  the  matters  alleged,  in  the 
declaration,  nor  directly  and  in  a  proper  manner  traverse 
the  same:  that  it  amounts  to  the  general  issue,  and  should 
have  concluded  to  the  country,  ftc.  ftc.  And  that  the  plea, 
besides  containing  a  denial  of  the  allegations  in  the  de- 
claration, which  would  be  sufficient  to  decide  the  action, 
contains  also  a  further  distinct  answer  to  the  declaration, 
namely,  that  the  defendant  drew  the  bill  of  exchange  by 
the  authority,  leave,  and  license  of  the  plaintiff  and  Har- 
riet Pogson,  and  is  in  that  and  other  respects  double  and 
multifarious,  kc. — Joinder  in  demurrer. 

The  defendant's  points  for  argument  were,  that  the  de- 
claration shews  no  ground  of  action,  as  the  unauthorized 
drawing  by  the  defendant  of  a  bill  of  exchange,  in  the  name 
of  the  plaintiff,  could  not  bind  the  plaintiff,  or  produce  amy 
damage  to  her  or  her  estate.  That  leave  and  license  of 
the  plaintiff  was  necessary  to  be  specially  pleaded;  the 
declaration  setting  up  and  being  founded  on  a  limited  au- 
thority to  the  defendant,  which  he  exceeded.  That  the 
plea  is  a  plea  of  leave  and  license. 

fV.  H.  Watson  J  in  support  of  the  demurrer. — ^The  first 
objection  is,  that  this  plea  amounts  to  the  general  issue. 
In  effect  it  sets  up  the  defence,  that  the  defendant  com- 
mitted no  wrong,  because  he  drew  the  bill  for  a  purpose 
for  which  he  had  a  right  under  his  authority  to  draw  it. 
In  truth  it  amounts  to  two  general  issues. — The  Court 
caUed  upon 

Tyrwhiit,  contra. — ^The  declaration  is  bad  in  substance, 
and  discloses  no  sufficient  cause  of  action.  The  question 
18,  whether  there  was  not  a  defence  to  the  action  on  the  bill 
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in  the  colonial  Conrt    If  it  was  not  drawn  with  authority,  Snk.  of  pum. 


it  was  not  the  bill  of  the  plaintiff,  on  which  she  could  be 
made  chargeable.    This  was  not  an  action  against  the  ac- 
ceptor, who,  by  the  act  of  acceptance,  legalizes  the  draw- 
ing, but  against  the  alleged  drawers  themselves.     [Aiders 
son,  B. — ^The  case  is  not  one  of  an  entire  want  of  authority, 
but  of  a  limited  authority,  exceeded  in  the  particular  case* 
The  bill  would  notwithstanding  be  good  in  the  hands  of  a 
bon&  fide  holder,  although,  as  between  the  parties  them- 
selves,  it  was  a  breach  of  the  defendant's  duty.]     The  ac- 
tion is  founded  only  on  the  special  damage  sustained  by 
the  drawing  without  authority.    For  aught  that  appears, 
no  damage  may  have  been  sustained  thereby ;  no  defence 
whatever  may  have  been  made  to  the  action  on  the  bill, 
and  the  plaintiff  in  that  action  not  put  to  prove  that  he 
was  a  bon&  fide  holder.    In  Short  v.  KaUoway^a),  Lord 
Denman  says, — ^^  No  person  has  a  right  to  inflame  his  own 
account  against  another  by  incurring  additional  expense 
in  the  unrighteous  resistance  to  an  action  which  he  cannot 
defend.''    So  also,  a  party  cannot  inflame  his  demand 
against  another,  by  a  neglect  to  defend  an   action  to 
which  there  was  a  defence.     [Alderson,  B. — It  is  an  in- 
jury to  a  person  to  expose  him  to  an  action  at  all.]     Then 
as  to  the  plea.    The  plea  of  not  guilty  would  only  have 
denied  the  act  charged  in  the  declaration  as  wrongful* 
[Alderson,  B. — Or  the  breach  of  duty ;  and  the  breach  of 
duty  charged  here  is  the  drawing  against  authority.]    The 
plea  of  not  guilty  admits  the  facts  stated  by  way  of  induce-^ 
ment  in  the  declaration:  Frankum  v.  Earl  of  Falmonih  (6), 
Lewis  V.  Alcock  (c).    And  in  Tavemer  v.  Littk{d),  Tindal, 
C.  J.,  says, — ''The  inducement  of  the  declaration  is  that  part 
which  precedes  the  charge,  which  contains  a  statement  of 
facts  out  of  which  the  charge  arises,  or  which  are  neces- 

(a)  11  Ad.  &  £.  31.  (c)  3  M.  &  W.  190. 

(6)  2  AcL  &  £.  452 ;  4  Ney.  &         {d)  &  Bing.  N.  C.  685;  7  Scott, 
M.  330.  796. 


1842. 
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Are*.  ^  Pkmh  wtj  OF  UBeful  to  make  the  cliarge  iatellSgible.^  So,  in 
}^^^  fVrigU  V.  Lains(m(a),  Lord  Abinger,  C.  B.,  lays,  that 
''  tlie  inducement  is  that  statement  of  preliminary  laets 
vhich  is  necessaxy  to  make  it  understood  what  ia  the 
charge  against  the  defendant/'  The  authority  of  Tapemer 
y.  LUtle  was  recognized  in  Hart  y.  Crowley  {i).  Here  the 
material  part  of  the  inducement  is  the  authority  which  the 
defendant  had  to  draw  bills  in  same  way:  then  the  defend- 
ant has  to  shew  by  his  plea  that  he  had  a/iir/Aer  anthority, 
beyond  the  limited  one  set  forth  in  the  declaration.  The 
act  of  drawing  a  bill  was  not  in  itself  necessarily  wrongful; 
and  all  that  ''not  guilty''  would  put  in  issue  would  be  the 
wrongful  act  of  drawing.  [Aldermm,  S, — No  doubt  the 
defendant  could  have  daoied  the  limited  authority  by  tra- 
versing it.]  As  to  the  supposed  second  general  issue,  that 
is  merdy  immaterial,  and  does  not  iigmre  the  main  part 
of  the  plea,  which  is,  that  the  bill  was  drawn  by  the  leave 
and  license  of  the  plaintiff.  [Alderson,  B. — ^The  first  part 
of  the  plea  would  be  a  good  defence.  Lord  Abmger,  C.  B. 
— ^The  plea  sets  up  two  def(»ices*— one  by  denying  the 
statement  in  the  dedaration  as  to  the  goods  provided  by 
the  defendant;  the  other  by  an  allegation  of  leave  and  li> 
eense.  The  plea  of  not  guilty  alone  would  be  su£Sici»it^ 
unless  you  can  shew  a  specific  authority  to  draw  thia 
bill.] 

TyrwkUt  then  prayed  and  obtained  leave  to  amend,  by 
striking  out  the  first  part  of  the  plea  and  leaving  only  the 
allegation  of  leave  and  license,— otherwise 

Judgment  for  the  plaintiff, 
(a)  3  M.  &  W.  744.  (6)  12  Ad.  &  R  378. 
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1842. 
Petebs  V.  Sheehan.  ^I^IQ.^ 

IN  thia  case  Keating  had  obtained  a  role^  on  behalf  of  the  Whenanat* 
aasigneee  of  the  pbiintiff,  who  had  become  bankrupt^  call-  ||^^to,  or 
ing  on  the  plaintiff's  attorney  to  shew  cause  why  he  should  ^^  ^the*^ 
not  pay  the  costs  of  taxation  of  hia  bill,  more  than  a  sixth  taxation  of  Ui 
having  been  disallowed  by  the  Master.    The  attorney  had  the  Surt  has 
delivered  the  bill  unsigned;  and  the  assignees  had  ob-  o^derhlL^o 
tained  an  order  ''that  the  bill  of  costs  delivered  in  this  v^y  the  cotti  of 

the  taxation,  if 

cause,  and  all  other  matters  in  which  he  (the  attorney)  more  than  one- 
was  concerned  for  the  plaintiff,  be  referred  to  the  Master  off. 
to  be  taxed,  credit  being  given  for  all  sums  received  on 
account.'^    No  action  had  been  brought  on  the  biU.    The 
jodgo^s  order  was  made  ''  by  consent,''  and  the  attoirney 
attended  the  taxation. 

Mttcaiday  now  shewed  cause. — ^This  was  not  the  case  of 
a  reference  to  the  Master  under  the  stat.  2  Gteo.  2,  c«  28, 
a.  23,  and  therefore  the  Court  has  no  authority  to  grant 
the  present  iqpplication.  The  statute  applies  only  to  cases 
where  a  stgrned  bill  has  been  delivered  a  month  before 
action  brought.  This  was  a  mere  reference  to  the  Mas- 
ter to  ascertain  the  amount  due,  no  undertalring  being 
given  to  pay  that  amount^  as  would  have  been  the  case 
had  it  been  a  reference  under  the  statute.  [Aldirmmj  B* 
— Can  it  be  doubted  that  the  Court  has  a  general  power 
to  visit  the  attorney  with  the  costs  of  taxation,  where  more 
than  one-sixth  of  his  bill  has  been  taken  off?]  Bowwtd  v. 
Groom  (a)  appears  to  be  an  authority  to  the  contrary* 
There,  in  an  order  referring  an  attorney's  bill  to  taxation, 
the  usual  undertaking  of  the  client  to  pay  what  should  be 
found  due  was  omitted,  and  the  Court  refused  to  refer  it 
to  the  Master  to  tax  the  costs  of  the  taxation  against  the 
attorney,  m<»e  than  a  sixth  having  been  taken  off  the  bill^ 

(o)  4Dowl.P.C.21. 
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Bxek.  rf  PitoM,  although  the  attorney  had  submitted  to  the  taxation,  and 
^^^'  ^  a  balance  had  been  found  due  from  him  to  the  client. 
[AUkrion,  B. — ^Every  person  who  comes  beore  the  Court 
subjects  himself  to  its  jurisdiction  as  to  costs.  Suppose 
there  be  an  order  to  deliver  up  a  deed^  is  there  not^  inci- 
dental to  that^  a  power  to  order  the  taxation  of  the  costs? 
It  is  a  part  of  the  general  jurisdiction  of  the  Court.]  In 
that  case  Coleridge,  J,,  says^ — "  I  apprehend  the  power  of 
the  Court  to  tax  the  defendant  his  costs  of  taxation,  is 
only  given  by  the  statute.  If  you  look  at  the  words  of  the 
2  Geo.  2,  c  23,  s.  28,  you  will  see  the  conditions  introduced 
on  which  such  a  taxation  is  to  take  place,  and  without  a 
compliance  with  which  the  Court  cannot  direct  them  to 
be  taxed.  The  attorney  is  obliged  to  deliver  his  bill,  and 
on  that  delivery  the  client  has  an  option  to  go  before  the 
Master  and  have  it  taxed;  but  then  that  is  allowed  only 
upon  the  performance  of  certain  conditions.  One  is,  that^ 
he  shall  undertake  to  pay  what  shall  appear  to  be  due  on 
taxation.^'  [Alderson,  B.^  Howard  v.  Groom  must  be  con- 
sidered as  being  overruled,  since  the  case  of  WUUame  v. 
Griffith  (a).  If  the  Court  have  no  authority,  except  under 
the  2  Geo.  2,  they  would  have  no  authority  where  an  action 
has  been  brought  upon  the  bill.  Lord  Abinger,  C.  B. — ^If 
the  attorney  thinks  fit  to  go  before  the  Judge,  and  makes 
no  objection  to  the  order,  does  it  follow  that  the  Court  has 
no  jurisdiction  to  visit  him  with  the  costs  of  the  taxation, 
because  he  has  consented  to  an  order  containing  the  usual- 
undertaking?]  In  Oerrard  v.  Arnold  (6),  where  the  par- 
ties had  agreed  to  waive  the  delivery  of  a  signed  bill,  Parke, 
B.,  said, — "  The  question  is,  whether,  by  waiving  the  de- 
livery of  a  signed  bill,  you  do  not  waive  the  operation  of 
the  statute,  so  far  as  it  gives  an  authority  to  order  the  at- 
torney to  pay  the  costs.  If  they  intended  to  waive  the 
statute  prim&  facie,  they  waived  all  the  consequences.'' 
[Alderson,  B. — ^There  the  application  was  to  the  discretion 

(a)  6  M.  &  W.  32.  (h)  6  Dowl.  P.  C.  336. 
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of  the  Court;  here  you  deny  ita  jurisdiction  altogether,  E9ck.rfPhn^ 
There  is  no  doubt  a  distinction  between  the  authority  of  ^  ^ 
the  Court  under  the  statute^  and  its  authority  independ- 
totly  of  the  statute :  under  the  statute,  it  is  required  that 
the  Court  shall  award  the  costs  of  taxation  against  the 
attorney,  if  more  than  one-sixth  be  taken  off;  but  if,  in 
a  case  not  within  the  statute,  an  attorney  submits  to  an 
order  for  the  taxation  of  his  bill,  and  it  is  made  uncon- 
ditionally, and  acted  upon  accordingly,  he  is  within  the 
general  jurisdiction  which  the  Court  has  of  inflicting  costs  on 
any  person  who  has  been  guilty  of  imposition.  The  power 
of  the  Court  arises  from  the  circumstance  of  the  party  sub- 
mitting himself  to  and  acting  under  its  jurisdiction.  In 
every  case  in  which  the  Court  makes  an  order  upon 
a  party  within  its  jurisdiction,  it  is  not  merely  that 
some  act  shall  be  done,  but  that  it  shall  be  done  at  the 
costs  of  one  or  the  other  of  the  parties.]  It  is  clear  that 
this  is  not  an  order  which  could  be  enforced  by  attach- 
ment :  Ryalls  y.  Emerson  (a),  Ew  parte  JVard{b). 

Keating,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Lord  Abingeb,  C.  B. — The  short  answer  to  the  objec- 
tion in  this  case  is,  that  this  is  not  an  application  under 
the  statute,  but  under  the  general  jurisdiction  of  the 
Court. 

Aldbbson,  B.,  Gubnbt,  B.,  and  Bolfb,  B.,  concurred. 

Macaulay  then  objected  that  the  Master  had  improperly 
disallowed  an  item  in  the  bill,  whereby  the  deductions  had 
amounted  to  one-sixth,  and  thereupon  the  Court  referred 
the  matter  back  to  him. 

Bule  accordingly. 

(a)  2  C.  &  M.  464.  (h)  1  Har.  &  Woll.  212. 

▼OL.  Z.  Q  M.  W. 
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EjccJl  of  PliMWt 
1842. 


June  10. 

Coveoant  on  an 
annuity  deed 
alleged  to  have 
been  made  be- 
tween the  de- 
fendant of  the 
one  part  and 
the  plaintiff  of 
the  other  part. 
Plea,  that  the 
annuity  was 
granted  for  a 
pecuniary  con- 
sideration paid 
by  the  plaintiff 
to  A.  K.,  and 
that  no  memo- 
rial thereof  waa 
inroUed  in 
Chancery  pur« 
•uant  to  the 
itatute.     Re- 
plication, set- 
ting forth  a  me- 
morial inroUed 
in  the  manner 
directed  by  the 
act  of  Parlia- 
ment, bat  stat- 
ing the  parties 
to  the  deed  as 
being  the  de- 
fendant and  his 
wife,  A.  K.,  of 
the  one  part,  and 
the  plaintiff  of 
the  other  part: 
—Held,  on 
special  demur- 
rer, that  the 
memorial  was 
sufficient,  and 
the  replication 
good. 


Pafineau  V.  Kino. 

UOYENANT  on  an  annuity  deed^  alleged  to  hare  been 
made  between  the  defendant  of  the  one  part^  and  the  plain-* 
tiff  of  the  other  part.  Plea^  that  the  annuity  in  the  said 
indenture  mentioned  was  granted  for  a  pecuniary  consi- 
deration, paid  by  the  plaintiff  to  one  Ann  King,  and  that 
no  memorial  thereof  was  inrolled  in  the  High  Court  of 
Chancery,  &c.  pursuant  to  the  statute.  The  replication  to 
this  plea  set  forth  a  memorial  of  the  deed  inrolled  in  the 
manner  directed  by  the  act  (53  Geo.  3,  c.  141,  s.  2),  but 
which  stated  the  parties  to  the  deed  as  being  the  defend- 
ant and  Ann  his  wife,  (formerly  Ann  Oadd,  spinster),  of 
the  one  part,  and  the  plaintiff  of  the  other  part.  To  this 
replication  there  was  a  special  demurrer,  on  the  ground 
that  the  memorial  set  out  in  the  replication,  differing  in 
the  names  of  the  parties  from  the  deed  as  set  out  in  the 
declaration,  did  not  shew  a  compliance  with  the  statute 
in  respect  of  the  instrument  declared  on. — Joinder  in  de- 
murrer. 

Wilks,  in  support  of  the  demurrer. — The  deed  stated  in 
the  declaration  is  alleged  to  have  been  made  between  the 
defendant  and  the  plaintiff,  whereas  that  set  forth  in  the 
memorial  is  between  the  defendant  and  his  wife  of  the  one 
part,  and  the  plaintiff  of  the  other  part ;  there  is  there- 
fore no  sufficient  memorial  shewn  of  the  deed  declared 
on,  and  the  replication  is  a  departure.  The  question 
on  these  pleadings  is  not  whether  there  was  a  memo- 
rial in  facty  but  whether  there  was  a  valid  memorial, 
according  to  the  requisitions  of  the  statute,  of  the  deed 
mentioned  in  the  declaration:  Hickea  v.  CrackneU{a). 
Again,  the  declaration  ought  to  have  stated  the  deed  aa 


(a)  3  M.  &  W.  72. 
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being  made  between  the  defendant  and  Ann  King  of  the  ^*ch.  of  PUat^ 
one  part^  and  the  plaintiff  of  the  other  part.  The  wife  was  a 
material  party^  as  an  interest  might  pass  firom  her.  It  is 
possible  there  might  be  two  different  deeds,  and,  upon  an 
issue  of  nul  tiel  record,  the  Court  could  not  say  of  which 
deed  this  was  a  memorial. 


Ogle^  contra,  was  stopped  by  the  Court. 

Lord  Abinoeb,  C.  B. — ^I  think  the  memorial  is  sufficient. 
If  there  be  another  deed,  that  is  a  matter  of  fact  to  be 
tried  by  the  jury. 


Aldebson,  B. — I  think  the  replication  is  good.  [His 
Lordship  stated  the  pleadings,  and  proceeded:]  It  is  said 
that  the  deed,  as  inrolled,  is  contrary  to  the  deed  declared 
OD  :  but  there  is  nothing  inconsistent  between  them ;  the 
wife  may  be  a  party  to  the  deed  only  for  the  purpose  of 
more  fully  securing  the  annuity  granted  by  the  defendant. 


OuBMBY,  B.,  and  Bolpe,  B.,  concurred  {a). 


(a)  A  rule  had  been  obtained  in 
Easter  Term,  for  setting  aside  the 
demurrer  as  frivolous,  which,  after 
aigument,   was  dischaiged.     See 


Arnold  v.  Revault,  1  Brod.  &  B. 
443,  4  Moore,   66;    Lffsa^ht    y. 

Walker,  5  B\igh,'S.S.,l. 


Q  2 
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JSxek.  rf  PUoit 

'  .  Thb  Marquis  of  Anolbsey  v.  Lord  Hatherton  and 

June  z^  4.  Another. 

Onaqueition  xBOVEB  foF  coals^  limestone,  and  ironstone.    Pleas, 

race  ofa  cu"*"  ^^'  ^  ^  ^^^  Conversion  and  disposition  of  the  said  coals, 

torn  ia  a  parti-  parcel  of  the  Said  ffoods  and  chattels  in  the  declaration 

cular  manor,        "^  ^ 

evidence  of  a  mentioned,  that  divers,  to  wit,  60  acres  of  land,  with  the 
ana^iniag*^  appurtcnanccs,  situate  in  the  parish  of  Cannock,  in  the 
"f.u?''.?""**'    county  of  Staflford,  before  and  at  the  said  time  when  &c. 

withm  the  same  *'  ' 

parish  and  leet,  were,  and  from  time  immemorial  have  been,  within  and 

is  not  admissi- 
ble, parcel  of  the  manor  of  Cannock  and  Bugeley,  in  the  said 

though  Oiere  be  co^^ty  of  Stafford,  and  a  customary  tenement  thereof,  de- 
shet^that  rtie  °^"^  *°^  demisable  by  the  lord  of  the  said  manor,  or 
latter  manor  his  Steward  of  the  courts  of  the  said  manor,  for  the  time 
feudatioBof  the  being,  to  any  person  or  persons  willing  to  take  the  same 

former;  at 

least,  unless  it  be  clearly  shewn  that  they  were  separated  after  the  time  of  legal  memory,  since 

otherwise  they  may  have  had  different  immemorial  customs. 

Evidence  of  payment  of  an  annual  sum  of  4t.  by  the  lord  of  the  manor  of  W.  to  the  lord  of 
the  manor  of  C.  "  for  the  manor  of  W.,"  was  held  not  to  be  sufficient  evidence  that  W.  was 
such  a  subinfeudation  of  C. 

A  deed  dated  in  1605,  made  between  the  lord  of  the  manor  of  C.  of  the  one  part,  and  a  num- 
ber of  the  copyholders  of  the  manor  of  the  other,  reciting  that  the  customs  of  the  manor,  of  and 
concerning  their  copyhold  premises,  had  immemorially  been  claimed  to  be  as  thereinafter 
expressed,  proceeded  to  state  in  detail  various  alleged  customs,  among  which  no  mention  waa 
made  of  any  custom  for  the  copyholders  to  take  minerals.  The  deed  then  stated,  that  whereas, 
at  the  request  of  the  said  copyholders,  and  in  consideration  of  i^lfiOO  paid  by  them  to  the  lord, 
he  had  agreed  that  the  said  customs  should  be  allowed,  ratified,  and  confirmed,  and  that  the 
copyholders  were  contented  to  submit  to  them :  therefore  the  lord  did  thereby,  for  him  and  hia 
heirs,  allow  all  the  said  customs  to  be  the  true  customs  of  the  manor,  for  and  touching  all 
the  said  customary  and  copyhold  lands  before  mentioned  ;  and  the  lord  then  covenanted  frith 
the  said  copyholders  that  he,  his  heirs  and  assigns,  should  be  bound  by  the  said  customs  for  ever, 
and  that  the  copyholders,  their  heirs  and  assigns,  should  enjoy  them  for  ever  without  intemip* 
tion  ;  and  the  copyholders  covenanted  with  him  that  they  would  at  all  times  thereafter  submit 
themselves  to  and  be  bound  by  the  said  customs.  It  was  then  provided,  that  forasmuch  as  some 
matter  or  point  of  custom  within  the  manor,  not  therein  mentioned,  might  come  in  question, 
and  doubts  might  be  made  of  the  true  exposition  of  some  matter  or  custom  therein  set  forth,  it 
was  agreed  between  the  parties  that  if  any  such  matter,  point,  or  custom,  should  come  in  ques* 
tion,  it  should  be  settled  by  a  jury  to  be  summoned  as  therein  mentioned.  And  it  was  further 
agreed,  that  none  of  the  ancient  court  rolls  of  the  manor  should  be  shewed  or  taken  to  prejudice 
or  impugn  any  of  the  customs  therein  specified.  This  deed  was  confirmed  in  terms  by  a  decree 
in  Chancery,  which  contained  a  clause  providing  that  it  should  not,  nor  should  the  said  customs, 
extend  but  to  the  complainants  and  defendants  (the  copyholders  who  were  parties  to  the  deed, 
and  the  lord),  and  to  the  complainants'  copyhold  tenements,  and  should  not  be  prejudicial  to  the 
lord  concerning  any  other  copyholds  in  the  manor. 

Heid,  that  this  deed  was  admissible  in  evidence,  against  a  copyholder  deriving  title  under  one 
of  the  parties  to  it,  to  negative  the  existence  of  a  custom  of  the  manor  for  the  copyholders  to 
take  the  minerals  under  their  respective  copyholds. 

SernbU,  that  it  would  have  been  evidence  for  the  same  purpose,  even  against  a  copyholder  not 
deriving  title  under  any  of  the  parties  to  it. 
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Makquis  of 
Anolbsby 

V. 
LOKD 

Hatbbktoit. 


in  fee  simple,  at  the  will  of  the  lord,  according  to  the  ens-  Bxek.qfPhaft 
torn  of  the  said  manor,  by  and  under  the  rents,  customs, 
and  services  theretofore  due  and  of  right  accostomed.  And 
the  defendants  fiirther  say,  that  within  the  said  manor 
there  is  and  hath  been  a  certain  ancient  and  laudable  cus- 
tom there  used  and  approved  of,  that  is  to  say^  that  every 
customary  tenant  of  each  and  every  customary  tenement 
within  and  parcel  of  the  said  manor^  for  the  time  being, 
from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, respectively  hath  and  had  used  and  been  accustomed 
to  have,  and  of  right  ought  to  have  had,  and  still  of  right 
ought  to  have,  for  himself  or  herself  respectively,  all  and 
every  the  mines,  veins,  seams,  and  beds  of  coal  lying  or 
being  or  to  be  found  under  the  soil  of  each  and  every  of 
the  said  customary  tenements  respectively,  together  with 
full  and  free  liberty  for  each  and  every  of  the  said  cus- 
tomaiy  tenants  respectively,  and  for  his  or  her  workmen 
or  servants,  to  open,  search  for,  dig^  get,  and  win  the  said 
mines,  veins,  seams,  and  beds  of  coal^  so  lying  and  being 
or  to  be  found  under  the  soil  of  each  and  every  of  the  said 
customary  tenements  respectively,  and  the  coals  thence 
arising  to  take,  carry,  convey,  or  otherwise  dispose  of,  at 
his  or  her  free  will.  And  the  defendants  further  say,  that 
long  before  the  said  time  when  &c.,  to  wit,  on  the  26th 
day  of  October^  1825,  the  plaintiff,  then  being  lord  of  the 
said  manor,  at  his  court  holden  in  and  for  the  said  manor, 
before  Thomas  Hinckley,  Esq.,  then  steward  of  the  said 
court,  granted  to  the  defendant  Edward  John  Lord  Ha- 
therton  (by  his  then  name  and  style  of  Edward  John 
Littleton,  Esq.),  and  to  John  Walhouse,  Esq.,  since  de- 
ceased (amongst  other  things) ,  the  said  customary  tene^ 
ment  in  this  plea  first  mentioned,  with  the  appurtenances, 
to  hold  the  same  to  the  said  Edward  John  Lord  Hatherton 
and  the  said  John  WalhousCi  and  the  survivor  of  them, 
and  their  heirs  for  ever^  at  the  will  of  the  lord  of  the  said 
Bianor^  according  to  the  custom  of  the  said  manor,  by  and 
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of  right  accustomed ;  by  virtue  of  which  said  grant  the 

defendant  Edward  John  Lord  Hatherton,  afterwards,  and 
before  the  said  time  when  &c.;  to  wit,  on  the  day  and  year 
last  aforesaid,  entered  into  the  said  last-mentioned  cus- 
tomary tenement,  with  the  appurtenances,  and  became  and 
was  thence  continually  until  and  at  the  said  time  when 
&c.,  seised  thereof  in  manner  aforesaid,  and  entitled  to  the 
said  mines,  veins,  seams,  and  beds  of  coal  lying  and  being 
or  to  be  foond  under  the  soil  of  the  said  last-mentioned 
customary  tenement ;  wherefore  the  said  defendant  Edward 
John  Lord  Hatherton,  whilst  he  was  so  seised  and  entitled 
as  aforesaid,  and  after  the  death  of  the  said  John  Wal- 
house,  and  before  the  said  time  when  &c.,  to  wit,  on  the 
1st  day  of  January,  1839,  opened,  searched  for,  and  dug 
certain  mines,  veins,  seams,  and  beds  of  coal  then  lying  and 
being  imder  the  soil  of  the  said  last-mentioned  customary 
tenement,  and  then  took,  got,  won,  and  carried  away 
therefrom  divers,  to  wit,  1000  tons  of  coals,  which  are  the 
same  coals  as  are  in  the  said  declaration  and  in  the  intro- 
ductory part  of  this  plea  mentioned :  and  the  defendants 
ftirther  say,  that  afterwards,  and  before  the  said  time  when 
&c.,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said 
Edward  John  Lord  Hatherton  delivered  the  said  coals  to 
one  Richard  Boe,  to  be  kept  by  the  said  Richard  Roe  to 
and  for  the  use  of  him  the  said  Edward  John  Lord  Ha* 
therton ;  and  the  said  Richard  Roe  afterwards,  and  just 
before  the  said  time  when  &c.,  to  wit,  on  the  day  and  year 
last  aforesaid,  in  violation  of  his  said  trust,  delivered  the 
said  coals  to  the  plaintiff,  who  thereby  then  became  and 
was  possessed  thereof;  whereupon  the  said  Edward  John 
Lord  Hatherton  in  his  own  right,  and  the  said  Henry 
Brierly  as  his  servant  and  by  his  command,  at  the  said  time 
when  &c.,  took  the  said  coals  from  and  out  of  the  posses- 
sion of  the  plaintiff,  as  they  lawfully  might  for  the  cause 
aforesaid,  which  is  the  same  conversion  and  disposition  as 
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in  the  introductory  part  of  this  plea  mentioned.    Verifi-  Brch.  of  pieoi, 
cation  (a).  ^  *  - 

The  second  and  third  pleas  were  precisely  similar^  except   Marquis  or 
that  they  were  pleaded  as  to  the  uronstone  and  limestone  if. 

respectively.    The  fourth^  fifths  and  sixth  pleas  were  similar   hathxrtom. 
to  the  first,  second,  and  third  respectively,  except  that  they 
alleged  the  custom  to  be  for  every  customary  tenant  of 
the  particular  customaiy  tenement  in  question  to  take  the 
coals,  &c.  under  the  soil  of  his  own  tenement. 

The  rephcation  to  each  of  the  pleas  traversed  the  custom 
as  therein  alleged ;  on  which  issue  was  joined. 

At  the  trial  before  Cresswell,  J.,  at  the  last  Worcester 
assizes,  no  evidence  was  ofiered  in  support  of  the  custom 
set  up  in  the  fourth  and  subsequent  pleas ;  but  the  ques- 
tion was  as  to  the  existence  of  a  general  custom  in  the 
manor  of  Cannock  and  Rugeley,  for  the  customary  tenants 
to  get  coals  and  other  minerals  under  the  soil  of  their  re- 
spective customary  tenement.  In  order  to  establish  the 
custom,  the  defendant  proved  numerous  instances  of 
working  for  minerals  by  the  customary  tenants  in  different 
parts  of  the  manor  (without  license  or  interruption,  so  far 
as  appeared),  and  also  gave  evidence  of  appearances  of  old 
workings  in  various  places  within  the  manor.  The  defend- 
ant also  tendered  in  evidence  two  leases,  each  for  twenty-one 
years,  by  tenants  of  the  manor,  containing  a  clause  giving 
the  lessees  a  right  to  take  minends,  subject  to  a  rent,  and 
dated  respectively  in  1 800  and  1802.  The  court  rolls  of  the 
manor  were  produced,  which  simply  stated  the  inrolment 
of  certain  leases  corresponding  with  the  above  in  the  date 
and  parties.  The  latter  of  these  two  leases,  which  had  no 
minute  or  description  upon  it  to  identify  it  with  the  entry  on 
the  court  roll,  was  rejected ;  the  former  had  indorsed  upon 
it  a  memorandum  of  the  inrolment,  and  it  was  received  in 
evidence.    The  defendant  also  gave  in  evidence  a  surrender 

(a)  As  to  this  fons  of  plea,  see  Marant  t.  ^%m,  2  M.  &  W.  95. 
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S»eh.qfPUn,  of  a  customary  tenement  within  tbe  manor,  by  way  of  mort- 
^  '  -     gage,  by  one  Thomas  Barton  and  Eliza  his  wife,  and  the 

liARQDitor    admittance  thereon,  dated  in  May  1780.    After  the  sur- 
9.  render  of  the  tenement  followed  these  words : — ^^  Except 

Hathsktok.  always  to  the  aforesaid  Thomas  Barton  and  Elisa  his  wife, 
and  their  heirs  and  assigns,  from  time  to  time,  free  liberty 
to  make  coal  mines,  sloughs,  or  drains,  and  all  other  things 
necessary  to  search  for  coals  within  the  lands  aforesaid,  or 
any  part  or  parcel  thereof,  and  to  convert  the  coals  so  found 
to  the  sole  use  and  behoof  of  the  said  Thomas  Barton  and 
Eliza  his  wife,  their  heirs  and  assigns/'  Surrenders  of 
other  tenements,  in  some  cases  expressly  reserving  the 
minerals  to  the  surrenderor,  in  others  passing  them  by 
express  words  to  the  surrenderee,  were  also  proved.  The 
defendant  then  gave  in  evidence  two  accounts  of  the 
stewards  of  the  adjoining  manor  of  Wyrley,  in  the  reigns 
of  Bichard  11.  and  Henry  lY .,  taking  credit  for  payments 
made  by  them  in  respect  of  the  manor,  amongst  which,  under 
the  head  of  "rent  absolute,^' was  "four  shillings  to  theBishop 
of  Chester/'  and  annual  payments  were  proved  to  have  been 
made  of  the  like  sum  of  four  shillings  by  the  Duke  of  Suth* 
erland,  the  present  lord  of  the  manor  of  Wyrley,  to  the 
plaintiff,  by  the  hands  of  the  bailiff  of  the  manor  of  Cannock, 
"  for  the  manor  of  Wyrley,'*  as  it  was  expressed  in  the  re- 
ceipts. It  was  contended  that  this  payment,  unexplained, 
led  to  a  presumption  that  the  manor  of  Wyrley  was  a  sub- 
infeudation of  the  manor  of  Cannock,  and  therefore  that 
evidence  of  the  existence  in  the  former  manor  of  a  similar 
custom  to  that  now  claimed  in  respect  of  the  latter,  was  ad- 
missible. The  learned  Judge,  however,  refused  to  receive 
such  evidence. 

On  the  part  of  the  plaintiff,  a  deed  was  tendered  in  evi- 
dence, dated  the  2nd  November,  3  Jac.  1  (1605),  made 
between  William,  Lord  Paget,  lord  of  the  manor  of  (inter 
alia)  Cannock  and  Rugeley,  of  the  one  part,  and  Sir  Walter 
Aston,  and  a  great  number  of  other  persons,  copyholders 
of  the  several  manors  therein  mentioned,  of  the  other  part. 
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This  deed  recited,  that  whereas  the  said  copyholders  did  se-  Exeh,qfPi€M, 
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verally  and  respectively  hold  to  them  and  their  sereral  heirs,  - 

the  several  copyholds  mentioned  in  the  several  schedules    Marquw  of 
thereunto  annexed,  of  the  said  Lord  Paget,  as  of  his  said  v. 

several  manors,  by  several  and  respective  copies  of  court  rolls    hathbrtok. 
of  the  said  manors,  according  to  the  several  customs  thereof, 
and  by  the  several  rents  in  the  said  schedules  also  men- 
tioned; and  whereas  also  the  customs  of  the  said  several 
manors,  of  and  concerning  the  said  copyhold  premises,  all 
the  time  whereof  the  memory  of  man  was  not  to  the  con- 
trary, had  been  claimed  to  be  in  such  manner  and  form  as 
thereinafter  expressed: — ^the  deed  then  proceeded  to  set 
forth  the  alleged  customs,  as  to  inheritance,  descent,  guar- 
dianship, dower,  fines  payable  to  the  lord,  powers  of  leasing 
and  exchange,  heriots,  the  right  of  felling  timber  without 
impeachment  of  waste,  free  common  on  the  wastes  of  the 
manor,  the  right  of  getting  heath,  turf,  clay,  sand,  earth, 
marl  and  gravel  on  the  waste,  escheat,  suit  and  service  at 
the  lord's  courts,  &c.  &c. ;  but  making  no  mention  of  any 
custom  for  the  copyholders  to  take  mineraki.     The  deed 
then  proceeded  to  state,  that  whereas,  at  the  humble  peti- 
tion of  the  said  copyholders,  by  them  made  to  the  said 
Lord  Paget,  and  for  consideration  of  the  sum  of  £1500  by 
them  paid  to  him,  "  when  he,  the  said  Lord  Paget,  is  well 
pleased  that  the  said  customs  shall  be  allowed,  ratified,  and 
confirmed,  as  also  the  said  copyholders  are  contented  to 
submit  themslves  to  the  same,  to  the  end  certainty  may  be 
left  in  that  behalf  to  their  posterity :"  therefore  the  said 
Lord  Paget,  in  accomplishment  of  so  much  as  on  his  part 
was  to  be  performed,  did,  by  those  presents,  for  him  and 
his  heirs,  allow  all  and  every  the  premises,  and  did  thereby 
ratify  and  confirm  the  said  customs  and  every  of  them^ 
and  was  contented  and  well  pleased  that  the  customs  be- 
fore mentioned,  and  every  of  them,  should  for  ever  there- 
after be  the  true  customs  of  the  said  manors,  for  and  touch^ 
ing  all  and  every  the  said  customary  and  copyhold  lands  and 
tenements  before  mentioned.    The  Lord  Paget  then  farther 
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Exch.  of  Pleat,  covenanted  with  the  said  copyholders  and  every  of  them, 
^    and  every  of  their  heirs,  executors,  and  assigns,  that  he. 
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Marquis  of   }us  heirs  and  assigns,  should  and  would  be  bound  by  the 

AN0LS8KT  ,  _  -  I      1  1  .  T  ,      Ti 

9,  said  customs  for  evermore;  and  that  the  said  copyholders, 

Hathkktoit.  ^^^  every  of  them,  their  heirs  and  assigns,  should  and 
might  for  ever  thereafter  enjoy  and  use  the  same  customs 
and  every  of  them,  without  any  let,  trouble,  denial,  or  in- 
terruption of  him  the  said  Lord  Paget,  his  heirs  or  assigns, 
or  any  of  them.  And  the  said  copyholders  severally  cove- 
nanted with  the  Lord  Paget,  that  they,  their  heirs  and 
assigns,  should  and  would,  at  all  times  thereafter,  submit 
themselves  to  the  said  customs,  and  be  bound  thereby,  and 
pay  and  perform  every  thing  on  their  parts  to  be  performed 
in  those  presents  mentioned  or  expressed,  &c.  Then  fol- 
lowed this  clause : — '^  And  moreover,  for  that  some  matter 
or  point  of  custom  within  the  said  manors,  or  some  of  them, 
herein  not  mentioned  or  expressed,  may  come  in  question, 
and  for  that  also  some  doubts  may  be  made  of  the  true 
exposition  of  some  matter  or  custom  herein  set  forth,  or  of 
some  circumstance  thereof,  therefore  it  is  fully  concluded 
and  agreed  between  all  the  said  parties,  and  every  of  them, 
that  if  any  such  matter,  point,  or  custom  shall,  upon  just 
cause  come  in  question,  then  an  indifferent  jury  of  fourteen 
or  sixteen  copyholders  of  the  same  manor  where  such 
doubts  shall  arise,  at  some  court  for  that  purpose,  shall  be 
impanelled,'^  &c.  Sec.,  to  inquire  and  make  presentment  of 
the  said  matter,  custom,  or  question,  and  that  their  pre- 
sentment should  bind  all  the  said  parties  and  their  heirs 
for  ever.  And  it  was  also  agreed,  that  none  of  the  ancient 
court  rolls  of  any  of  the  said  manors  should  be  thenceforth 
shewed,  nor  should  be  esteemed  or  taken,  to  impugn,  pre- 
judice, or  hurt  any  of  the  customs  in  those  presents 
specified  or  set  down;  and  provision  was  made  for  the 
future  keeping  of  the  court  rolls  in  a  chest,  with  four  locks 
and  keys,  in  the  church  of  Cannock,  one  key  to  be  kept  by 
the  steward  of  the  manors,  another  by  the  lord's  bailiff, 
and  the  others  by  two  indifferent  copyholders. 
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Among  the  tenements  specified  in  tbe  schedule  of  the  Mxch.  of  Pigas, 

manor  of  Cannock^  subjoined  to  this  deed,  were  certain    ^  ^      . 

closes,  stated  to  be  held  by  Thomas  Sprott,  inn.,  (one  of   Mabquis  or 

Amglbset 
the  parties  signing  the  deed),  which  were  shewn  to  be  part  ». 

of  a  tenement  of  which  the  defendant  Lord  Hatherton   hatukuton. 
was  now  the  owner  (a). 

The  plaintiff  also  tendered  in  evidence  a  decree  in  Chan- 
cery,  dated  29th  November,  4  Jac.  1  (1606),  in  a  snit 
wherein  Sir  Walter  Aston,  knight,  and  others,  were  plain- 
tiffs, and  the  Lord  Paget,  defendant ;  reciting,  that  they 
the  said  complainants,  and  their  several  ancestors  and  those 
whose  estate  they  severally  have  had,  claimed  the  customs 
of  the  said  manors,  of  and  concerning  the  said  copyhold 
premises,  to  be  as  thereinafter  expressed,  for  and  touching 
which  ctutoms  and  claim  divers  suits,  questions,  and  con- 
troversies, had  grown  between  the  lords  of  the  said  manors 
and  the  copyholders  before  named,  and  others  before 
them^  copyholders  of  the  said  premises;  for  the  final  end- 
ing and  determining  of  all  which  questions,  controversies, 
and  debates,  and  for  avoiding  all  future  doubts  and 
controversies  concerning  the  said  customs,  the  defen- 
dant Lord  Paget,  and  they  the  complainants,  of  their 
mutual  consents  and  agreements,  about  six  months  then 
last  past,  did  conclude  and  agree  that  the  customs  of  the 
•aid  several  manors,  of  and  concerning  the  said  copyhold 
premises,  thenceforth  for  ever  should  be  esteemed  and 
taken  to  be  in  manner  and  form  as  thereinafter  expressed, 
that  is  to  say,  [setting  them  forth  precisely  as  in  the 
deed]  :  and  reciting,  that  the  complainants  further  shewed 
that  the  said  Lord  Paget,  in  consideration  of  the  sum  of 
dE1500  to  him  by  the  said  complainants  paid,  was  well 
pleased  that  the  said  customs  should  be  allowed,  ratified, 
and  confirmed,  and  did  acknowledge  and  confess  that  he 

(a)  Mach  diiicussion  took  place,  factorily  established  in  evidence  : 

both  at  tim  Priiis  and  before  the  but  it  is  assumed  for  the  purposes 

Court,  on  the  question  whether  the  of  this  report  that  it  was. 
identity  of  this  property  was  satis- 
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Exeh.  rf  Pi€a$,  was  agreed  that  the  customs  before  mentioned,  and  every 
of  them,  thereafter  for  ever  should  be  the  true  customs  of 
the  said  manors/  for  and  touching  all  and  every  the  said 
customary  and  copyhold  lands  and  tenements  before  men- 
tioned, and  had  promised  that  he  the  said  Lord  Paget,  his 
heirs  and  assigns,  and  every  of  them,  should  and  would  be 
bound  by  the  said  customs  for  evermore,  for  and  concern- 
ing the  said  copyhold  premises,  &c.  &c.  [proceeding  as  in 
the  deed,  ante,  p.  224] :  and  stating  the  answer  of  the 
Lord  Paget,  confessing  the  allegations  of  the  bill,  and  that 
he  had  promised  and  agreed  to  all  the  conclusions,  pre- 
mises, and  agreements  therein  specified,  all  which  he  al- 
leged that  he  was  ready  and  willing  to  perform  on  his  part^ 
and  was  contented  that  the  same  should  appear  and  remain 
of  record,  and  be  ordered  and  decreed  by  the  Court  to  con- 
tinue for  ever,  &c.,  so  as  such  order  and  decree,  and  the 
said  customs,  should  extend  only  to  the  said  complainants, 
their  heirs  and  assigns,  and  to  their  copyhold  lands,  tene- 
ments, and  hereditaments,  and  to  none  other,  and  might 
not  be  hurtful  nor  prejudicial  to  the  said  Lord  Paget,  his 
heirs  nor  assigns,  of,  for,  or  concemiug  any  other  copyhold 
lands  in  any  of  the  said  manors,  nor  of,  for,  or  concerning 
any  duty  out  of  the  same :  it  was  therefore,  by  and  with 
the  assent  and  consent  of  the  said  complainants  and  de- 
fendants, ordered  and  decreed,  that  all  and  every  the  said 
customs,  conclusions,  and  agreements  mentioned  in  the 
said  biU,  should  have  continuance  for  ever,  in  manner  and 
form  as  in  the  bill  contained,  and  that  the  said  customs 
of  the  said  several  manors  mentioned  in  the  said  bill,  and 
every  of  them,  from  thenceforth  for  ever  should  be,  and  be 
esteemed  and  taken  to  be,  the  customs  of  the  said  manors, 
for  and  touching  all  and  every  the  said  customary  and 
copyhold  lands  and  tenements  before  mentioned,  in  man- 
ner and  form  as  in  the  said  bill  expressed,  that  is  to  say, 
[setting  forth  the  customs  in  the  same  terms  as  before]. 
The  decree  proceeded  to  confirm  in  all  its  parts  the  agree- 
ment stated  in  the  deed:  and  concluded  with  a  clause 
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statiiig  that  the  said  decree^  nor  anything  therein  con-  BMck.rf  PU^s^ 

tained^  nor  any  the  customs  aforesaid^  should  extend  but     - 

only  unto  the  said  complainants  and  defendants^  their    Mabquisof 

several  heirs  and  assigns  for  ever^  and  to  the  said  com-  9. 

plainants'  copyhold  lands,  tenements^  and  hereditaments,    hathbetok. 

and  to  none  other,  and  should  not  be  hurtful  nor  prejudi- 

cial  to  the  said  Lord  Paget,  his  heirs  nor  assigns,  of,  for, 

or  concerning  any  other  copyhold  lands  in  any  of  the  said 

manors,  nor  of,  for,  or  concerning  any  duty  out  of  the 

same. 

It  was  objected,  on  the  part  of  the  defendants,  that  the 
deed  and  decree  were  not  admissible  in  evidence,  on  the 
ground  that  they  constituted  a  mere  agreement,  for  a  pe« 
cuniazy  consideration,  between  the  lord  and  the  particular 
copyholders  who  were  parties  to  the  deed,  in  respect  of  the 
customs  which  were  in  future  to  apply  to  their  parti* 
cular  copyholds,  but  did  not  amount  to  any  admission  of 
the  non-existence  of  the  particular  custom  alleged  by 
the  defendant,  so  as  to  be  evidence  against  him.  The 
learned  Judge,  however,  received  the  evidence,  holding 
the  deed  to  be  a  declaration  by  Sprott,  whose  estate  the 
defendant  now  had,  what  were  the  then  existing  customs 
of  the  manor. 

In  summing  up  the  case  to  the  jury,  his  lordship  stated, 
with  reference  to  the  surrender  of  May  1730,  produced 
on  the  part  of  the  plaintiff,  and  the  exception  of  minerals 
contained  therein,  that  he  was  not  prepared  to  say  the 
steward  could  refuse  to  make  the  entry  of  the  surrender 
on  the  court  roll,  or  to  make  the  admittance  thereon, 
whatever  might  be  the  terms  of  the  exception  which  the 
parties  had  introduced  into  the  surrender,  and  whether 
they  were,  in  point  of  fact,  entitled  to  the  right  excepted 
or  not;  but  that  it  was  important  as  shewing  that  the 
agent  of  the  lord  had  distinct  notice  that  the  parties  were 
setting  a  daim  to  the  minerals,  to  the  prejudice  of  the 
lord,  and  it  did  not  appear  that  any  proceeding  was  in 
consequence  taken  on  his  part  to  put  a  stop  to  the  work- 
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Exek.  qf  PieoM,  ings.  He  made  a  similar  observation  as  to  the  other  sur- 
1842.  renders,  and  the  lease  of  1800.  And  after  stating  all  the 
evidence,  he  left  it  to  the  jury  to  say,  whether  they  were  of 
opinion  that  the  copyholders  of  the  manor  had  been  proved 
to  have  had,  from  time  immemorial,  the  costomary  right 
to  take  the  mines  and  minerals.  The  jury  found  a  verdict 
for  the  plaintiff. 


Makquis  op 
Anolesbt 

Lord 
Hathbrtom. 


In  Easter  Term,  Sir  T.  Wilde  obtained  a  rule  nisi  for  a 
new  trial,  on  the  following  grounds:  first,  that  the  evidence 
of  the  customs  of  the  manor  of  Wyrley  ought  to  have  been 
received  in  evidence :  on  this  point,  the  cases  of  Chan^^ian 
V.  AtkvMon  (a),  Duke  of  Somerset  v.  France  (6),  and  Rowe  v. 
£ren/on(c),  were  cited :  secondly,  that  the  deed  and  decree  of 
1605-6  ought  not  to  have  been  received :  and  thirdly,  that 
the  learned  Judge  had  misdirected  the  jury,  in  stating  it 
as  his  opinion  that  the  steward  was  bound  to  receive  and 
inrol  surrenders  which  professed  to  pass,  or  to  reserve,  any 
right  to  which  the  surrenderor  was  not  entitled  hy  the 
custom  of  the  manor,  and  therefore  had  given  too  little 
effect  to  the  surrenders  proved  on  the  part  of  the  defend- 
ant :  and  also  that  he  had  erroneously  stated  the  deed  of 
1605  as  evidence  of  what  were  the  immemorial  customs  of 
the  manor,  whereas  it  amounted  to  no  more  than  a  crea- 
tion of  the  customs  agreed  upon  in  future. 


The  SoUcUor- General,  Talfourd,  Serjt.,  R.  V.  Bickttrds, 
Whaieley^KaAJVhUmore,  now  shewed  cause  against  the  rule. 
— I.  The  evidence  of  the  custom  of  the  manor  of  Wyrley  was 
rightly  rejected.  It  was  suggested  that  that  manor  was  a 
subinfeudation  of  the  manor  of  Cannock ;  but  no  ground 
was  laid  for  such  a  conclusion.  No  connexion  was  shewn 
between  the  Bishop  of  Chester,  to  whom  the  4^.  appeared 
to  have  been  paid  by  the  lord  of  the  manor  of  Wyrley  in 

(a)  3  Keb.  90.  {h)  1  Stra.  654. 

(c)  8  B.  &  C.  758  ;  3  Man.  &  R.  361. 
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ancient  times^  and  the  lord  of  the  manor  of  Cannock^  or  in  Bxek,  of  Phat, 
any  way  with  that  manor.  The  whole  basis^  therefore,  of  ^  ^^'  ^ 
the  argument  for  the  defendant  on  this  point  fidls^  no  con*  Marquis  of 
nesdon  whatever  being  made  out  between  the  two  manors ;  Amoleset 
still  leas  that  that  of  Wyrley  is  a  subinfeudation  of  the  manor  "^^^^ 
of  Cannock.  But  even  if  it  were,  it  does  not  follow  that  their 
customs  should  be  identicaL  The  subinfeudation  must  have 
been  anterior  to  the  statute  of  quia  emptores,  but  at  what 
date  there  is  no  evidence  whatever.  Supposing  the  subin- 
feudation to  have  been  created  before  the  reign  of  Richard  I., 
why  may  not  the  customs  differ?  There  is  no  foundation 
for  the  argument,  unless  it  were  shewn  when  and  how  the 
manors  were  separated.  The  decision  in  Rowe  v.  Brenion 
shews  no  more  than  this, — that  where  the  inquiry  is  as  to 
the  incidents  of  a  particular  estate  existing  in  a  manorj 
and  the  same  estate  is  found  to  prevail  throughout  a  dis- 
trict, its  incidents  throughout  that  district  may  be  looked 
to,  to  see  what  they  are  in  the  particular  manor.  The 
evidence  was  not  tendered  in  that  case  to  prove  a  cuBtomg 
but  to  prove  the  nature  of  the  general  tenure  in  question. 
In  the  case  of  the  Duke  of  Somerset  v.  France,  the  question 
was  whether  a  fine  was  payable  by  the  customary  tenants  of 
the  manor  to  a  tenant  for  life  of  the  manor  under  a  marriage 
settlement,  on  the  death  of  the  last  admitting  lord.  Evi- 
dence was  offered  of  instances  of  fines  paid  in  like  cases  to 
lords  of  other  manors.  Lord  Raymond,  C.  J.,  says, — "  I 
have  always  looked  upon  it  as  a  settled  principle  in  the 
law,  that  the  custom  of  one  manor  shall  not  be  given  in 
evidence  to  explain  the  custom  of  another  manor;  for  if 
this  kind  of  evidence  should  be  allowed,  the  consequence 
seems  to  be  that  it  would  let  in  the  custom  of  one  manor 
into  another,  and  in  time  bring  the  customs  of  all  manors 
to  be  the  same.''  Reynolds,  J.,  expressed  the  same  opin- 
ion; although,  upon  the  supposed  authority  of  Champian  v. 
Athnsm,  and  of  a  practice  alleged  at  the  bar  to  have  ex- 
isted on  the  northern  circuit,  the  evidence  was  admittedr 
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'   '    Botpe  y.  Brenton,  between  evidence  as  to  the  custom  and  as 

Marqois  or    to  the  temtre  of  a  manor^  and  thought  the  evidence  admis- 
9.  sible  as  being  referable  to  the  latter  question.    And  it  ap- 

Hathutoii.  P®*"*  fi^°^  *  ^^^  o^  *^®  reporter,  that  the  Judges  of  the 
Common  Pleas  and  Exchequer  were  all  of  opinion  that  the 
evidence  ought  not  to  have  been  allowed.  It  ought,  there- 
fore, in  order  to  found  this  objection,  to  have  been  shewn 
that  the  manors  were  separated,  with  all  their  inci- 
dents, since  the  time  of  legal  memory.  [Alderson,  B. — If 
a  common  origin  were  sufficient,  which  is  the  utmost  ex- 
tent to  which  this  case  can  be  carried,  all  manors  have  a 
common  origin,  namely,  by  grant  from  the  Crown ;  there- 
fore the  customs  of  all  manors  would  be  receivable.  For 
aught  that  appears,  these  manors  might  have  had  a  com* 
mon  origin  at  periods  when  the  customs  would  be  di£fer« 
ent.] 

II.  The  deed  and  decree  of  8  &  4  Jac.  1,  were  rightly 
received  in  evidence.  It  was  shewn  that  the  present  de- 
fendant derived  title  to  a  portion  of  his  copyhold  tenements 
from  one  of  the  parties  to  the  deed.  Now  it  is  plain  that 
that  deed  was  executed  in  order  to  settle  for  all  time  to  come 
the  disputed  customs  of  the  manor  as  they  then  existed.  The 
lord  was  thereby  conceding  the  claims  of  the  copyholders  to 
their  utmost  limit,  and  receiving  in  return  the  large  sum  (at 
that  day)  of  £1600:  and  when  they  are  stating  the  customs 
of  the  manor  in  their  own  favour,  no  mention  whatever  is 
made  of  any  right  to  take  the  minerals.  Is  not  the  then 
declaration  of  the  copyholders  evidence  what  were  the 
customs  of  the  manor?  [Roye,  B. — ^The  argument  on  the 
other  side  is,  that  the  deed  is  not  evidence,  on  the  ground 
that  the  Lord  Paget  had  only  agreed,  in  consideration  of  a 
sum  of  money,  to  admit  such  to  be  the  customs  in  future.] 
It  is  not  merely  an  admission  that  they  should  be  such  in 
future,  but  that  they  had  been  so  for  aU  time.  It  is  put 
as  being  a  payment  for  forbearance  to  claim  more  exten- 
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nye  rights :  but  it  is  much  more :  it  is  an  admission  by  Bxek.  rf  Pteat, 

1842 
both  parties  of  the  ezirting  customs^  and  is  clearly  evidence  ^  *   - 

on  a  question  touching  the  customs  of  the  manor,  arising 

at  any  time  between  the  lord  and  the  tenant  of  one  of  the 

same  tenements  therein  mentioned. 

m.  The  learned  judge  was  guilty  of  no  misdirection 

whatever.    With  respect  to  the  leases^  nothing  was  shewn 

to  have  been  done  under  them^  and  at  best  they  were 

equivocal ;   because  if  the  lord  had  given  his  customary 

tenant  a  license  to  work  mines^  the  latter  would  for  that 

purpose  require  such  an  agreement  with  Ms  tenant.    The 

supposed  misdirection  in  thiB  respect  is,  that  the  learned 

judge  told  the  jury  the  document  was  of  no  great  weight, 

because  the  steward  was  bound  to  inrol  the  lease  if  brought 

to  him,  and  it  was  not  binding  on  the  lord.    But  it  is  in 

no  sense  mudirection  to  give  too  much  or  too  little  weight 

to  a/oc/,  even  if  it  appeared  that  it  was  done  in  this  case 

Then  as  to  the  supposed  misdirection  with  respect  to  the 

deed  of  1605,  that  objection,  if  it  amounted  to  anything, 

would  apply  against  the  admisMUUy  of  the  evidence.    But 

in  truth  there  was  no  misdirection  in  law,  and  the  question 

in  issue  was  clearly  and  fully  left  to  the  jury. 


Sir  7.  mUe,  Ludlaw,  Seijt.,  and  fV.  J.  Alexander,  con- 
triL — ^I.  As  to  the  admissibility  of  the  deed  and  decree. 
This  was  a  contract  by  deed  between  the  lord  and  certain 
tenants  of  the  manor,  and  the  suit  was  by  bill  for  a  specific 
performance  of  that  contract,  which  was  made  in  considera* 
tion  of  a  sum  of  £1500.  Why  should  the  lord  exact  such 
a  sum  of  money  for  admitting  the  ancient  customs  of  the 
manor?  Reputation  post  litem  motam  is  not  admissible 
evidence  of  a  custom ;  the  deed,  therefore,  cannot  be  re- 
ceivable on  that  footing.  This  is  an  admission  made  on 
payment  of  a  sum  of  money  by  the  one  party  to  the  other. 
As  the  mere  compromise  of  a  dispute,  it  cannot  be  admis- 
sible against  other  persons.  It  is  said,  however,  that  it  is  a 
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iUek.  </  Pleas,  mtihial  admlMion  a8  to  thdr  exi&ting  rights.  Nour  it  is  paift 
''  ^     of  the  agreement  that  the  ancient  court  rolk  shall  never  be 

Marquis  ov  referred  to,  to  disturb  or  impugn  it :  that  is  altogether  in- 
consistent with  its  being  a  definition  of  the  ancient  right* 
of  the  parties.  Beside^j  it  is  applicable  only  to  the  parti- 
cular copyhold  tenements  of  which  the  complainants  were 
seised,  and  all  the  admissions  have  reference  to  them  only^ 
not  to  the  maiior  generally.  A  custom  is  a  law  governing 
the  district  generally,  and  it  i$  rathei^  Kprewriptum  than  a 
custom,  if  it  apply  only  to  particular  tenements.  Here  the 
consideration  and  the  admission  are  equally  limited  to  the 
particular  tenements.  There  is  no  admission  in  terms, 
that  for  the  future  the  customs  therein  set  forth  shall  be 
taken  always  to  have  prevailed.  Then  the  fstet  of  the  par- 
ties- entering  into  mutual  covenants  shews  that  the  l(»rd  did 
not  depend  on  the  deed  as  being  in  itself  a  condusive  ad- 
mission of  the  existing  customs.  It  is  observable  that  the 
course  of  descent  provided  for  is  not  according  to  the 
custom  of  the  manor,  but  according  to  the  course  of 
descent  at  common  law.  So  as  to  the  use  of  the  coppice 
grounds;  it  is  not  to  be  according  to  the  custom  of  the 
manor,  but  according  to  the  laws  as  to  the  realm ;  and  the 
same  as  to  escheat.  It  is  altogether  a  conventional  ar- 
rangemtat  between  the  particular  plurties  to  whom  the 
concessions  are  made.  Further,  it  clearly  appears  upon 
the  face  of  the  deed  itself  that  there  were  other  customs 
not  expressed  therein;  custcmis,  doubtless,  as  to  which 
there  was  no  dispute,  and  v^ch  therefore  were  not  made 
the  subject  of  the  arrangement ;  and  provision  is  made  for 
settling  them  also  if  they  diould  come  in  question,  not  in 
regard  to  the  manor  generally,  but  as  to  the  parties  to  the 
deed,  their  heirs  and  assigns.  And  the  decree  expressly 
provides,  that  the  customs  therein  set  forth  shall  not  pre- 
judice the  lord  as  to  any  other  copyhold  lands  within  the 
manor.  It  is,  in  truth,  a  protest  against  their  being  taken 
to  be  customs  of  the  nutnor.    This  deed^  therefore,  was  not 
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to  miide  as  to  amount  to  a  declaration  by  the  copyholdera  Bxek.  rf  Pt§(Uf 
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of  the  ancient  customs  of  the  manor,  so  as  to  make  it  evi*  '  - 

dence  as  reputation^  or  as  an  admission  by  a  predecessor    MA»aui8  o» 
in  estate.    But  even  if  it  was  admissible,  the  learned  Judge  «. 

misdirected  the  jury^  when  he  treated  it  as  eiidence  of  what  hathbiltom; 
the  immemorial  cnstoms  of  the  manor  were^  and  laid  it  down 
that  the  omission^  in  the  enumeration  of  the  customs^  of 
any  mention  of  the  right  to  take  the  minerals^  was  evi- 
dence firom  which  the  jury  might  infer  that  no  such  right 
existed  immemorially. 

II.  The  evidence  of  the  custom  in  the  manor  of  Wyrley 
ought  to  have  been  received.  The  question  is,  if  Wyrley 
was  held  of  the  lord  of  the  manor  of  Cannock  at  a  chief 
rent  of  four  shillings^  what  must  have  been  the  nature  of 
the  connexion  between  the  rent  and  the  manor?  The 
payment  of  a  chief  rent  imports  the  relation  of  landlord 
and  tenant ;  the  circumstance  of  its  being  paid  to  the  bailiff 
of  Cannock,  (a  manor  in  the  same  parish  and  leet),  afforded 
sufficient  ground,  in  the  absence  of  any  explanation,  for  the 
conclusion  that  the  one  manor  was  held  of  the  other;  and 
if  the  manor  of  Wyrley  had  bden  separated  from  that  of 
Cannock,  prima  facie  their  customs  must  be  taken  to  have 
been  the  same.  There  can  be  no  inference  of  law  that 
the  customs  have  altered,  although  in  fact  new  customs 
may  by  possibility  have  grown  up ;  but  tlmi  would  consti- 
tute an  objection  to  the  value,  not  to  the  adnUssibiliiy,  of 
the  testimony.  It  follows  as  a  legal  consequence,  at  all 
events  until  the  presumption  be  rebutted  by  negative  evi- 
dence, that,  the  same  customs  having  of  course  been  ap^ 
plicable  to  all  the  copyholds  in  the  manor  as  it  originally 
existed,  upon  the  severance  of  a  portion  of  it  by  the  sub- 
infeudation, the  part  severed  would  retain  them.  There 
having  been  a  time  when  the  customs  were  identical,  it  is 
not  to  be  presumed  that  on  a  sub*grant  they  have  been 
altered.  The  rule  of  law,  that  the  customs  of  one  manor 
are  not  admissible  in  evidence  on  a  question  touching  the 
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Ejceh.  4  Pleas,  customs  of  another^  is  laid  down  with  this  qnalification  in 
^^^'  PhiUipps  on  Evidence,  Vol.  I.  p.  483  (8th  edit.) :— «  Un- 
less  some  connexion  or  relation  is  proved  to  have  existed 
between  them,  as  by  shewing  that  they  were  all  formerly 
held  under  the  same  lord,  or  that  the  one  manor  was  an- 
ciently parcel  of  the  other  manor,  such  evidence  is  not  ad- 
missible : "  in  support  of  which  position  the  case  of  Moulin 
V.  DaUison  (a)  is  referred  to.  So  Bayley,  J.,  says,  in  Rowe 
y.Brenion  (A)—"  Oenerally  speaking,  a  party  cannot  be  al- 
lowed to  prove  the  custom  of  one  manor  by  evidence  of  a 
custom  in  another,  unless  a  connexion  between  them  be 
first  established.''  The  cases  of  Champian  v.  Atkinson  (c), 
and  771c  Dean  and  Chapter  of  Ely  y.  Warren  (rf),  are  autho- 
rities to  shew  that  contiguity  alone  is  sufficient  to  establish 
this  connexion,  if  the  entire  district  be  of  the  same  nature, 
as  was  the  case  here.  So  also,  the  case  of  Duke  of  Somerset 
V.  France  rests  on  the  probability  of  connexion,  and  identity 
of  customs,  which  the  same  locality  was  reasonably  presumed 
to  afford.  It  is  obvious  that  the  mode  of  shewing  such 
connexion  must  vary  according  to  the  nature  of  the  case, 
and  cannot  be  universally  the  same. 

[The  point  as  to  the  alleged  misdirection  with  respect  to 
the  leases  and  surrenders  was  abandoned.] 


Lord  Abinoeb,  C.  B. — This  case  has  been  fully  argued, 
and  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 

Three  points  have  been  made  for  questioning  the  verdict. 
The  first  relates  to  the  non-admission  of  evidence  of  the 
working  of  minerals  in  the  manor  of  Wyrley;  and  it  is 
contended  that  evidence  was  given  to  connect  the  two 
manors,  in  such  a  way  as  to  authorize  the  reception  of 
evidence  of  the  customs  of  one  manor,  in  order  to  throw 
light  upon  the  customs  of  the  other.  The  argument  has 
been  pushed  by  my  brother  Ludlow  to  such  a  length  in 
that  respect,  as  to  leave  it  a  matter  of  doubt  whether  he 


(a)  1  Cro.  Car.  484. 
Iff)  8  B.  &  Cr.  764. 


(c)  3  Keb.  90. 
((/)  2Atk.  189. 
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does  not  contend  that  the  general  rule  is^  that  the  customs  Exek.  of  PUoi, 
of  one  manor^  if  the  two  lie  contiguous^  are  evidence  of  the    ^     ^      ^ 
customs  of  the  other.  But  I  have  always  understood^  from    Marquis  op 
tne  practice  of  the  Courts  m  anaent  times^  which  has  not  «. 

been  altered  to  the  present  time,  that  there  was  no  rule  hawrtom. 
better  established  or  more  frequently  acted  upon  than 
this,  that  the  customs  of  one  manor  could  not  be  given  in 
evidence  to  prove  the  customs  of  another;  because,  as  each 
manor  may  have  customs  peculiar  to  itself,  (and  this,  which 
is  contended  for  to-day,  is  admitted  not  to  be  a  general  or 
usual  custom),  to  admit  the  peculiar  customs  of  another 
manor  in  order  to  shew  the  customs  of  the  manor  in  ques- 
tion, would  be  a  very  false  guide  for  the  purpose  of  leading 
to  any  such  conclusion.  If  no  such  custom  exist,  or  can 
be  found  in  the  manor  in  question,  to  shew  that  such  a 
thing  eziBted  in  a  neighbouring  manor,  would  be  to  put  an 
end  to  all  question  as  to  the  peculiar  customs  in  particular 
manors,  by  throwing  them  open  to  the  customs  of  all  sur- 
rounding manors. 

But  there  are,  it  is  said,  excepted  cases;  and  one  of  the 
excepted  cases  that  is  contended  for  is,  where  one  manor  is 
held  of  another.  Now  that  is  a  new  proposition  to  me.  I 
do  not  believe  that  can  be  satisfactorily  established  by  any 
case.  It  was  the  custom  of  the  Crown,  in  very  ancient  times, 
in  granting  a  manor,  to  declare  of  what  pai^icular  manor 
held  by  the  Crown  that  manor  should  be  held.  Nobody 
ever  contended  that  this  gave  an  identity  to  the  customs  of 
the  two  manors.  That  which  was  the  ancient  custom,  was 
followed  out  in  almost  all  grants  by  the  Crown  since  the 
dissolution  of  the  monasteries;  at  least,  in  many  cases  which 
have  come  under  my  own  knowledge.  Crown  manors  were 
granted  to  be  held  of  the  manor  of  East  Oreenwich.  It 
therefore  is  not  at  all  a  proposition  based  upon  any  esta- 
blished rule  in  Westminster  Hall,  that  where  one  manor  is 
held  of  another,  their  customs  are  identical.  My  brother 
Ludkw  argues,  that  where  one  manor  has  been  parcel  of 
another,  and  has  been  separated  by  the  lord  and  granted 


286  CAJUSB  IN   THE   VXCHBQTriR| 

jSxcft.  0/  PkM,  out.  Buch  might  be  the  case.    In  order  to  make  that  case 
^      ^      ^    out^  if  it  be  an  exception  to  the  general  rnle,  it  should  be 
MAmauis  or   established  clearly  and  beyond  all  controversy  that  the  two 
•.  manors  originally  formed  one  manor*     That  is  not  neoes- 

Batubetok.  ssinly  the  case  here.  I  do  not  see  that  the  fact  of  one  manor 
paying  a  chief  rent^  if  you  please^  to  the  lord  of  another 
manor^  is  a  necessary  pnM>f  that  the  two  manors  were  at  one 
time  one  manor ;  and  therefore  the  foandation  of  the  argu- 
ment fails  in  that  respect.  I  think  it  also  fails  in  the  attempt 
to  connect  these  manors  together  in  point  of  fact.  The  evi- 
dence is,  that  this  48.  was  paid  to  the  Bishop  of  Chester  in 
very  early  times,  for  this  manor  of  Wyrley,  as  part  of  his 
fee.  There  is  not  a  tittle  of  evidence  to  connect  the  £ishop 
of  Chester  with  the  manor  of  Cannock,  or  to  shew  that  the 
Marqiiis  of  Anglesey  derives  his  title  to  the  manor  now  in 
question  from  the  Bishop  of  Chester.  It  may  be  so  or  it 
may  not,  but  there  is  no  evidence  to  shew  it;  the  only 
evidence  is,  that  a  receipt  is  given,  which  shews  that  4$. 
was  received  for  the  use  of  the  Earl  of  Uxbridge  by  the 
bailiff  of  the  manor.  But  that  does  not  prove  how  he 
came  by  it,  or  how  he  held  the  manor  of  Cannock,  or 
that  Wyrley  was  held  of  that  manor.  Then  another 
argument  is,  that  it  is  in  the  same  parish.  But  is  the 
contiguity  of  the  two  manors  of  the  least  importance  ? 
It  is  admitted  it  is  not.  Then  it  is  within  the  same 
leet.  But  the  lord,  who  has  a  leet  granted  to  him,  has 
it  granted  to  extend  over  his  own  and  other  manors  in 
the  neighbourhood.  There  are  well-known  instances  of 
that ;  for  example,  the  Duke  of  Beaufort's  leets.  His  Grace 
has  a  great  many  manors,  and  he  holds  one  leet  for  several 
manors.  In  the  North  of  England  nothing  is  more  com- 
mon than  to  have  many  manors  comprised  in  the  same 
leet.  There  is  nothing,  therefore,  in  the  fttct  of  these 
manors  being  in  the  same  leet  or  the  same  parish,  which 
has  the  least  e£Sciency  to  connect  them  with  each  other. 
I  therefore  think  it  was  not  shewn,  because  the  two  manors 
were  connected  with  the  Earl  of  Uxbridge,  that  the  one  was 
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beld  of  the  other;  and  if  it  were^  I  think  that  would  not  EjuA.  0/  PUa$, 
alone  be  sufficient  evidence  to  juatify  the  proof  of  the  cua- 
toms  of  the  one  manor  being  received  as  evidence  of  the 
cnstoms  of  the  other.  The  excepted  cases,  when  we  come 
to  look  at  them,  really  stand  upon  a  very  different  footing. 
The  case  <tf  the  manors  upon  the  b<»der  between  England 
and  Scotland  is  one.  There  prevails  through  those  manors 
a  particular  species  of  tenure,  called  tenant-right.  The 
tenure  respecting  those  tenements  is  altogether  different 
from  the  tenure  respecting  copyholds  :  they  pass  by  lease 
and  release,  they  descend  from  father  to  son,  and  there  are 
peculiar  customs  belonging  to  that  species  of  tenure.  Now 
it  being  admitted  that  in  these  manors  aU  the  tenants  hold 
under  the  same  right,  if  it  should  happen  that  in  one  par- 
ticular manor  no  example  can  be  adduced  of  what  is  the 
custom  in  any  particular  case,  it  may  be  reasonable  that 
in  order  to  explain  the  nature  of  that  tenure,  which  is  not 
confined  to  one  manor,  but  prevails  in  a  great  number,  you 
may  shew  what  is  the  general  usage  with  respect  to  that  te- 
nure ;  and  that  is  the  whole  extent  to  which  those  cases  go. 
But  there  is  another  connexion  between  manors,  which 
might  possibly  admit  this  species  of  evidence;  and  that 
occurs  in  one  of  the  cases  which  the  learned  Serjeant  cited* 
It  is  well  known  that  in  the  mining  districts  of  Derbyshire 
and  Cornwall,  particular  customs  prevail.  The  custom  in 
question  in  that  case  was  not  with  respect  to  the  minerala, 
but  as  to  the  rights  of  the  miners.  No  question  arose 
with  respect  to  the  right  to  the  minerals  as  between  the 
l<Mrd  and  the  tenant ;  it  was  as  to  the  rights  of  the  miners  as 
between  each  other :  but  if  any  question  should  arise  with 
respect  to  the  right  to  the  minerals,  in  the  mining  districts, 
I  do  not  pretend  to  say  you  might  not  give  evidence  of 
what  has  passed  in  one  manor,  for  the  purpose  of  shewing 
what  has  been  the  cuatom  aa  to  the  right  to  the  minerals 
in  another  manor.  So  again,  the  caae  of  Bawe  v.  Brenion, 
which  haa  been  cited,  atanda  upon  a  ground  perfectly 
diatinct    That  waa  not  at  all  a  question  of  the  cuatoma 
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Etch,  rf  Phot,  of  the  manor;  it  was  a  question  of  what  was  the  nature  of 
.  ^  ^  the  tenure  of  the  assessional  tenants;  whether  they  bc- 
Marqvis  op  longed  to  one  manor  or  the  other^  thqr  held  under  the 
MOLEsiT     ^^^^  ^^^^    j^  ^^  ^^^  ^  fnanorial  title.    Since  that  case, 

by  modem  acts  of  Parliament^  the  nature  of  that  title  has, 
I  believe^  been  settled;  but  it  certainly  did  not  originate  in 
their  copyhold  interest ;  it  apparently,  and  I  believe  really, 
originated  in  leases  granted  for  seven  yeairs^  and  renewable 
every  seven  years^  and  of  one  year  renewable  every  year, 
by  the  assession  courts^  embracing  the  whole  of  what  are 
called  the  assessional  manors.  That  gave  an  opportunity 
to  say  such  was  the  custom,  because  at  such  a  session 
such  leases  were  granted  in  such  a  manor;  and  thus  the 
judgment  of  the  Court  of  Queen's  Bench  in  that  case  did 
not  relate  to  the  tenure  or  the  custom  of  the  particular 
manor,  but  to  the  nature  of  the  assessional  tenure  in  all 
the  manors,  as  ascertained  from  what  was  done  in  the  one. 
Suppose  there  had  been  no  manor  at  all,  but  in  truth  the 
land  had  been  held  under  such  assessional  tenure,  without 
being  a  manor;  it  would  be  evidence  there  in  exactly  the 
same  manner  as  if  it  had  been  a  manor.  This  shews  that 
that  decision  has  nothing  to  do  with  the  question  as  to 
admitting  the  customs  of  one  manor  to  prove  the  customs 
of  another. 

We  then  come  to  the  second  point,  which  is  the  more 
material  one  in  this  case,  viz.,  the  admissibility  of  the  deed 
of  1606.  Now,  it  will  be  observed,  the  issue  the  parties 
went  down  to  try  in  this  case  was  not  an  issue  upon  the 
customs  as  to  a  particular  copyhold,  or  the  claim  of  one 
single  copyhold  tenant,  so  that  if  the  custom  as  to  all  the 
rest  were  negatived,  that  tenant  would  be  entitled  to  the 
minerals ;  but  the  custom  which  the  defendant  undertakes 
to  prove  is,  that  every  customary  tenant  of  a  customary 
tenement  within  the  manor  is  entitled  to  the  minerals. 
Would  it  not  disprove  that  issue,  to  prove  that  half  the  cus- 
tomary tenants  of  that  manor  had  positively  disclaimed  it  ? 
that  not  only  they  never  did  claim,  but  that  they  declared 
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they  were  not  entitled  to  it?    Now  a  custom  lies  in  repu-  iEw*.  of  PUa$t 
tation ;  you  proYO  a  usage  as  far  as  you  can  prove  the  fact  - 

from  the  time  to  which  human  memory  goes;  beyond  that    Marquis  of 
the  question  in  this  case  is  open  to  evidence  of  reputation :  «. 

and  can  it  be  denied^  that  if  you  shew  that  on  a  particular    hathbstov. 
occasion  half  of  the  tenants  all  stated  what  their  customs 
were,  and  did  not  include  this  custom  of  getting  the  mi'* 
neralsy  that  is  evidence  upon  this  issue,  to  shew  what  in 
early  times  the  tenants  admitted  as  the  customs  ?     In  that 
case  of  Rawe  v.  Brentan,  there  were  several  instances  adduced 
of  the  tenants  of  the  particular  manors  making  a  cLEom  and 
a  statement  of  their  customs;  and  they  ^ere  all  received, 
on  the  ground  that  claims  made  fifty  or  a  hundred  years 
ago  would  be  evidence  of  what  the  tenant  alleged  to  be 
the  customs.    Therefore,  if  in  this  case  there  had  been 
actually  no  proof  of  any  ideniiiy  of  the  tenement  which 
Lord  Hathertan  holds  with  that  which  Sprott  held,  who 
signed  the  deed,  I  am  not  prepared  to  say  (though  I  give 
no  positive  opinion  upon  the  subject — ^it  is  not  necessary) 
that  a  deed  proved  to  be  signed  by  a  great  'many  of  the 
customary  tenants  a  hundred  and  fifty  years  ago,  alleging 
what  the  customs  were,  or  what  they  conceived  them  to  be, 
at  that  time,  would  not  be  receivable  in  evidence,  to  negative 
the  claim  that  all  the  customary  tenants,  were  entitled  to  the 
minerals.  Suppose,  instead  of  a  deed,  there  had  been  a  pro- 
ceeding at  the  manor  court  by  the  steward,  and  it  was  en- 
tered upon  the  court  rolls  that  the  tenants  were  called  upon 
to  state  what  the  customs  were,  that  the  steward  might  re- 
cord it ;  and  that  the  tenants  had  stated,  and  subscribed  the 
statement,  that  they  claimed  the  wood,  but  did  not  daim  the 
minerals ;  can  it  be  said  this  woidd  not  be  evidence  upon  an 
issue  of  this  kind — ^the  issue  not  being  with  respect  to  a  par- 
ticular  tenement,  but  whether  a  particular  tenant  had  the 
right  because  the  whole  had  the  right  ?    But  I  do  not  think 
it  is  necessary  to  go  the  length  of  deciding  specifically  that 
question,  because  it  seems  to  me  there  is  abundant  evidence 
to  shew  that  Lord  HtUherton  holds  one  at  least,  if  not  more, 
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Mxeh,  of  Pleat,  of  the  tenements  held  by  Sprott^  who  signed  that  deed« 

•  -     We  have^  therefore^  the  case  of  two  parties  to  the  same 

MAsauiB  ov   deed^  because  the  defendant  is  made  a  party  to  it.  claiming 

Anglesey  *       »  «=» 

V.  under  a  party  who  signed  the  deed — ^Lord  Anglesey  claim- 

HitTHBRToic  ^S  under  the  then  lord ;  and  the  question  is,  whether  a 
deed  signed  by  those  under  whom  both  parties  claimi 
touching  the  customs,  is  not  admissible  in  evidence.  I 
think  it  is  admissible,  more  especially  when  the  case  is  of 
such  a  nature  as  to  call  for  CYidence  of  the  reputation  of 
early  times.  Then  what  is  this  deed  ?  It  is  a  claim  by 
the  dijEerent  tenants  who  signed  it,  to  what  thqr  odn« 
ceive  to  be  the  immemorial  customs  of  the  manor  gene- 
rally ;  and  it  is  an  admission  by  the  lord  of  those  customs, 
so  far  as  regards  those  tenements  only.  He  is  cautious, 
though  admitting  it  generally,  not  to  admit  it  for  the  rest 
of  the  manor;  but  so  far  as  regards  their  tenements,  the 
claim  they  make  to  certainimmemorial  customs  is  confirmed 
and  ratified.  It  has  been  argued  that  this  was  a  creation 
of  a  new  set  of  customs  by  oonyention.  I  do  not  think  the 
deed  at  all  justifies  that  interpretation :  it  is  a  claim  of 
ancient  customs  by  the  tenants,  and  a  ratification  and  cou'- 
firmation  of  the  claim  in  the  terms  stated,  by  the  lord.  It 
is  true  he  takes  care  to  prevent  any  prejudice  arising  to 
him  from  any  claim  by  a  tenant  who  is  not  a  party  to  the 
deed;  but  that  does  not  get  rid  of  the  effect  derivable,  not 
from  the  lord's  acquiescence,  but  from  the  claim  of  the 
tenants.  As  between  him  and  them,  those  are  con- 
fessedly the  customs  of  the  manor  for  the  future,  and  are 
claimed  and  admitted  to  be  the  customs.  Then  can  any 
argument  be  more  natural,  or  arise  with  more  force  from 
the  reading  of  that  document,  than  the  very  argument 
■used  by  the  learned  Judge,  and  which  is  urged  against 
him  as  a  misdirection?  He  says,  when  they  are  claim- 
ing their  ancient  usages  and  rights,  and  when  they,  in 
order  to  purchase  the  lord's  ratification  of  them,  have 
given  him  a  sum  of  money,  can  it  be  doubted  that  they 
would  not  have  omitted  such  a  claim  m  this,  to  the 
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minerak^  at  the  very  time  that  thejr  claimed  the  trees,  Aw*.  9J  pum^ 
which  could  not  belong  to  them  but  by  custom — ^when  - 

they  claimed  the  marl  and  gravel  to  be  got  from  the  lard's   Mxaauis  ov 
waste  ?    I  own  it  appears  to  me  to  be  very  strong  evidence,  «. 

much  stronger  even  than  the  learned  Judge  represented  it,  hatbjuiton. 
that  at  that  time  it  did  not  enter  into  their  imagination 
that  any  custom  existed  in  the  manor  that  the  customary 
tenants  should  have  the  minerals;  especially  as  it  was  proved 
that  minerals  were  worked  at  that  period,  and  that  they 
were  of  some  value.  This  is  only  an  observation  to  shew 
that  they  were  less  likely  to  have  omitted  the  notice  of 
them,  and  that  is  the  only  use  the  learned  Judge  made  of 
it.  Surely,  if  a  custom  existed  at  that  time  to.  give  them  a 
right  to  the  minerals,  it  was  natural  to  expect  they  wx>uld 
not  have  omitted  it  in  an  elaborate  and  minute  statement 
of  the  customs,  and  they  have  not  stated  it.  That  is  the 
observation  of  the  learned  Judge,  an  observation  so  strong 
that  I  do  not  wonder  the  jury  should  have  felt  the  force  of 
it,  as  I  think  I. should  have  felt  upon  the  same  issue,  and 
should  have  detennined  that  the  usage,  of  which  evidence 
was  given  for  a  certain  period,  was  not  referable  to  any  ri(^t 
founded  upon  a  custom.  On  the  other  hand,  the  leanied 
Judge  makes  an  observation  very  favourable  to  the  de- 
fendant's case ;  he  says,  usage  cannot  deceive  you,  because 
that  is.  matter  of  fiict,  and  documents  may  be  liable  tomis-^ 
apprehension  and  misinterpretation;  and  therefore,  al- 
though I  have  made  tlus  observation  upon  the  deed,  it 
is  for  your  judgment  and  consideration:  you  are  the 
persons  to  decide  upon  it.  He  left  the  question  to  the 
jury  as  £edrly,  and  I  think  as  tenderly  for  the  defendant, 
as  any  judge  could  possibly  have  done,  and  there  is  no 
pretence  for  saying  there  was  any  misdirection.  He 
stated  the  effect  of  the  deed  as  to  this  custom :  what 
occasion  was  there  to  go  into  the  question  of  other  cus- 
toms? There  might  be  other  subordinate  and  immaterial 
oustoms — ^that  would  not  answer  the  argument.  If  among 
those  customs  existed  one  to  claim  the  minerals,  was  it  not 
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Bxeh.  of  Pieatt  natural  that  they  should  claim  it  at  that  period  ?  How  can 
^  ^  ^  one  account  for  such  an  omission?  They  had  a  lord  who 
would  not  even  ratify  the  customs  they  did  claim,  unless 
they  gave  him  a  sum  of  money.  I  do  not  think  it  is  pur- 
chasing his  agreement  to  new  customs,  but  his  acqui- 
escence in  the  ancient  customs.  The  question  is  what  they 
claimed  these  to  be,  and  it  cannot  be  denied  they  claimed 
them  as  immemorial  customs;  and  surely  among  those 
customs  they  woidd  have  claimed  the  minerals.  I  think, 
therefore,  that  the  evidence  was  properly  receivable ;  that 
the  effect  was  actually  stronger  than  the  learned  Judge  was 
disposed  to  give  to  it ;  and  consequently  that  there  was  no 
misdirection.  Upon  these  grounds,  I  think  the  rule  should 
be  discharged. 


Aldebson,  B. — ^I  am  of  the  same  opinion.  It  seems  to 
me  that  the  first  point  is  clearly  in  favour  of  the  plaintiff: 
that  no  evidence  of  the  customs  of  the  manor  of  Wyrley 
was  properly  receivable.  Two  things  must  be  made  out, 
in  order  to  entitle  the  party  to  give  such  evidence :  he 
must  shew  that  the  customs  of  Wyrley  are  the  same  as  the 
customs  of  Cannock,  and  he  must  prove  that  Wyrley  was 
derived  from  Cannock.  Now,  neither  of  those  things  ap- 
pears to  me  to  be  established  at  all.  There  is  no  evidence 
which  would  at  all  have  satisfied  me  that  Wyrley  was  held 
under  Cannock.  The  only  circumstance  is  the  payment 
to  Lord  Anglesey,  through  his  bailiff,  upon  several  occar 
sions,  of  4a8.  It  is  clear  that  the  same  payment  was  made 
in  ancient  times  to  the  Bishop  of  Chester.  Some  con- 
nexion between  Lord  Anglesey  and  the  Bishop  of  Chester 
is  therefore  shewn,  but  it  by  no  means  appears  that  that 
connexion  arises  out  of  the  possession  of  the  manor  of 
Cannock.  It  maybe  that  it  arises  out  of  the  possession  of 
some  other  manor;  and  if  that  connexion  were  shewn,  it 
would  prove  that  Wyrley  was  held  of  another  manor,  and 
not  of  the  manor  of  Cannock.  The  matter  ought  not  to 
be  left  in  ambiguity ;  it  should  be  shewn  by  the  person. 
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who  proposes  to  tender  the  evidence  of  the  customs  of  one  ^B«a.  rf  PUas, 

1842 
manor  as  evidence  of  the  costoms  of  another^  by  some  rea- 
sonable evidence^  that  the  customs  of  the  one  are  the  same  as 
the  customs  of  the  other.  If,  indeed^  there  be  some  general 
connecting  link  between  them ^  as^  for  instance^  if  the  customs 
in  question  be  a  particular  incident  of  the  general  tenure 
which  is  common  to  the  two  manors^  then  you  have  a  right 
to  shew  what  the  custom  of  one  manor  is  as  to  that  tenurei 
for  the  purpose  of  shewing  what  the  custom  of  the  other 
manor  is  as  to  that  tenure:  but  you  must  begin  by  shewing 
that  there  is  a  general  tenure  common  to  them  both.  That 
fiEu^t  fS&ils  here;  and  therefore  the  case  appears  to  me  to 
fikll  within  the  general  rule,  that  the  customs  of  one  manor 
cannot  be  given  as  evidence  of  the  customs  of  another. 
The  customs  of  manors  are  created  by  immemorial  usage 
on  the  part  of  the  lord  and  the  copyholders.  It  is  perfectly 
true,  as  was  suggested  in  the  argument  by  the  Solicitor^ 
General,  that,  inasmuch  as  this  was  a  manor  which  must 
have  been  branched  off,  if  ever  it  belonged  to  Cannock, 
before  the  Statute  of  Quia  Emptores,  and  may  have 
branched  off  long  before  the  time  of  legal  memory,  there 
is  nothing  to  shew  that  the  customs  of  the  manor  of 
Wyrley  might  not  have  originated  after  it  parted  from  the 
manor  of  Cannock,  and  yet  be  beyond  legal  memory.  It 
appears  to  me,  therefore,  that  the  learned  Judge  was  quite 
right,  upon  the  evidence  before  him,  in  rejecting  the  evi« 
deuce  of  the  customs  of  the  manor  of  Wyrley. 

Then  was  he  right,  which  is  the  main  question  in  the 
cause,  in  receiring  the  evidence  of  the  deed  and  the  decree  ? 
Now  what  is  the  issue  here?  It  is  an  issue  whereby  the 
defendant  undertakes  to  shew  that  the  customs  of  the  manor 
authorize  him  to  take  these  minerals.  He  is  to  establish 
the  custom :  he  is  to  establish  it,  therefore,  by  evidence 
either  of  acts  done  by  the  lord  and  acts  done  by  the  copy- 
holders, or  declarations  made  by  the  lord,  or  acts  which  are 
entirely  consistent  with  the  existence  of  such  a  custom;  and 
anything  which  negatives  the  conclusion  to  be  drawn  from 
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Bteh.  of  pietu,  those  'acU  must  of  necessity  be  evidence  for  the  lord,  in 
'  '     order  to  negative  that  custom.    Now,  if  there  be  an  agree- 

M  AmaciB  OF   ment,  or  an  acting  by  any  of  the  copyholders  of  the  manor, 
V.  under  circumstances,  which,  if  it  be  true  that  they  so  acted 

Hatbbrtok .  <^^  agreed,  render  it  impossible  to  believe  in  the  existence 
of  the  customs  at  the  time  when  they  so  acted  and  agreed, 
that  acting  and  that  agreement  must  be  evidence  whereby 
the  jury  would  conclude  (if  it  be  proved  to  have  occurred 
after  legal  memory)  that  the  custom  did  not  then  exist,  that 
that  is  not  a  custom  from  time  immemorial,  and  that  the 
subsequent  usage,  on  which  the  defendant  relies,  is  refer- 
able to  usurpation,  and  not  to  right.  It  is  in  that  way 
that  the  learned  Judge  received  and  gave  effect  to  the 
evidence  of  the  decree  and  the  deed.  He  did  not  give  it 
effect  as  proving  what  were  the  customs  of  the  manor,  but 
as  negativing  this  custom,  which  the  defendant  sets  up  as 
being  a  custom  of  the  manor.  He  does  not  receive  it  as 
containing  the  customs  of  the  manor,  but  as  shewing  that 
the  custom  of  the  manor  which  the  defendant  sets  up  does 
not  exist.  That  is  the  only  use  and  only  effect  which  ought 
to  be  given,  and  which  the  learned  Judge,  as  it  seems  to 
me  upon  reading  the  whole  of  his  summing  up,  did  give,  to 
the  deed  and  to  the  decree. 

Then,  if  that  deed  and  decree  were  receivable  in  evi- 
dence, it  was  surely  very  reasonable  for  the  judge  to  say, — 
when  those  acts  were  done,  would  it  not  have  been  stated  by 
the  lord  and  his  tenants,  if  the  custom  now  set  up  had  existed 
at  that  time?  He  left  that  question  fully  to  the  jury,  and 
I  cannot  say  that  I  disagree  with  them  in  the  conclusion 
to  which  they  came.  But  further,  it  seems  to  me  that  the 
deed  was  receivable  in  evidence,  because  I  think  the  con- 
nexion between  Lord  Hatherton  and  Sprott,  who  signed 
the  deed  for  his  copyhold  lands,  is  fully  made  out  as  to  the 
very  land  in  question,  upon  which  the  coal  and  other  mine- 
rals were  got.  Upon  the  whole,  therefore,  it  seems  to  me 
that  the  evidence  was  properly  receivable ;  and  having  read 
the  whole  of  the  summing  up  of  the  Judge  from  the  short- 
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hand  writer's  notes,  I  must  say,  considering  the  length  and  Ejteh.  ofPUa§, 
complexity  of  the  case,  there  is  not  only  no  misdirection^ 
but  that  it  is  a  marvellously  correct  summing  up. 


IS42. 

MARavis  or 
Anolesey 

V. 

OuBNBT,  B. — I  entirely  agree  with  my  Lord,  that  there  HATHt"  om 
is  no  ground  whatever  for  the  admission  of  the  evidence 
with  respect  to  the  manor  of  Wyrley,  inasmuch  as  the  de« 
fendant  wholly  failed  in  shewing  that  the  chief  rent,  even 
supposing  it  to  be  the  same  which  was  paid  to  the  Bishop 
of  Chester,  was  paid  to  Lord  Anglesey  in  respect  of  the 
manor  of  Cannock ;  and  therefore  there  was  no  ground  laid 
for  the  admission  of  the  evidence.  Then  with  respect  to 
the  deed,  the  identity  of  the  lands  which  were  held  by 
Sprott  appears  to  me  to  be  clearly  made  out,  and  I  think  it 
is  dear  that  the  deed  was  admissible.  It  is  unnecessary 
to  notice  the  observations  made  by  the  leaamed  counsel  for 
the  defendant,  about  the  overwhelming  mass  of  evidence 
which  was  given  of  the  usage.  I  only  wish  to  be  under- 
stood as  not  assenting  to  its  being  an  overwhelming  mass 
of  evidence ;  I  think  the  evidence  of  the  usage  is  open  to 
very  strong  observations,  and  that  it  by  no  means  deserves 
the  character  he  has  given  it. 


Bjolte,  B. — I  entirely  concur  with  the  rest  of  the  Court 
upon  both  points.  With  respect  to  the  admission  or  non- 
admission  of  the  evidence  of  the  customs  of  the  manor 
of  Wyrley,  the  ground  upon  which  I  understood  its  ad*- 
nrissibiUty  to  be  rested  by  Sir  Thomas  ff!Afe,  was  this ; 
he  does  not  contend  generally  that  the  customs  of  an 
adjoining  manor  can  be  given  in  evidence  to  prove  the 
customs  of  the  particular  manor  in  question,  but  he  says 
the  manor  of  Wyrley  stands  upon  a  distinct  footing  from 
a  mere  a^oining  manor,  for  this  reason ;  I  undertake  to 
prove,  he  says,  that  it  is  a  sub-infeudation  of  the  manor  in 
question ;  that  it  is  a  grant  of  the  Crown,  held  of  the 
manor  of  Cannock.  Having  proved  that,  then  he  says  it  is 
competent,  to  him  to  shew  what  are  the  customs  of  the  sub* 
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Ettk.  9t  PUdtf  infeudation,  because  there  can  be  no  customs  in  that 
^   ^*  ^    manor,  which  has  arisen  from  the  sub-infeudation,  that  did 
MAaains  of   not  exist  in  the  original  manor.    Now  I  concur  in  think- 
9.  ing  he  has  failed  in  shewing,  at  least  with  that  distinct- 

fLkimrov.  ^®*"  ^*^  which  in  a  question  of  this  sort  it  ought  to  be 
shewn,  that  this  is  a  sub-iofeudation  of  the  manor  of  Can- 
nock. The  most  that  can  be  said  is,  that  he  has  given 
eyidence  which  is  perfectly  consistent  with  it,  and  may 
render  it  not  improbable  that  such  may  have  been  the 
fBiCt.  But  he  has  wholly  fidled  in  proving  the  other  step  of 
the  proposition.  It  it  in  impossible  to  say  there  might 
not  be  a  custom  existing  in  the  sub-infeudation,  different 
from  those  existing  in  the  original  manor,  for  the  reasons 
stated  by  my  brother  Alderson;  because  it  must  be  shewn 
that  the  sub-infeudation  took  place  after  the  time  when 
the  customs  could  lawfully  have  originated.  There  is  an 
entire  failure  in  that  respect,  and  therefore  upon  that  ground 
it  seems  to  me  that  the  evidence  was  properly  rejected.  I 
will  just  refer  to  one  point  upon  this  subject,  which  was 
dwelt  upon  by  my  brotherXdidZoto — ^I  allude  to  the  case  which 
he  relied  upon,  of  Champion  v.  Atkinson ;  he  says  it  was  de- 
cided there  that  in  questions  of  this  nature  evidence  of  the 
customs  of  other  manors  was  receivable.  I  have  looked  at 
that  case,  and  it  appears  to  me  to  be  wholly  different,  and 
not  to  come  at  all  within  the  same  principle  as  this.  That 
was  the  case  of  a  manor  in  Cumberland,  and  there  being  in 
that  manor  a  custom  to  pay  a  fine  on  the  death  of  the 
tenant,  the  question  was,  whether  in  such  a  case  a  grassum 
fine,  as  it  is  called,  was  payable  when  the  lord  succeeding 
was  an  infant;  and  upon  that  question,  evidence  was  ad- 
mitted to  shew  what  was  the  custom  of  other  manors 
where  the  grassum  fine  prevailed.  That  is  not  an  analo- 
gous case  to  the  present.  Prove  in  a  particular  manor  that 
borough  English  prevails,  and  then  you  may  see  what  the 
peculiarities  of  borough  English  are  from  other  manors : 
prove  that  gavelkind  prevails,  and  you  may  see  what  are  the 
customs  of  gavelkind  in  other  manors.    That  appears  to  be 
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the  principle  on  which  the  judgment  in  that  caae  proceeds ;  Egek.  qf  Pkoit 
it  IB  in  very  few  words,  but  it  points  out  the  extent  to  *  - 

which  the  C!ourt  meant  to  go : — "  Evidence  for  the  defend- 
ant was,  that  other  manors  adjoining  had  the  same  custom, 
not  to  pay  till  age;  which,  per  curiam,  is  good,  and  was 
allowed  of  copyholds  entailed  in  the  manors  of  Thisleworth 
and  Hammersmith,  in  Middlesex/'  That  I  take  to  mean 
only  this,  that  when  it  was  proved  there  was  a  custom  to 
entail,  then  the  Court  looked  to  another  manor,  where 
the  same  custom  of  entail  existed,  to  see  what  were  the 
incidents  of  such  tenure.  It  appears  to  me,  therefore,  that 
that  case  in  no  respect  established  any  such  general  pro« 
position  as  has  been  attributed  to  it. 

Then  the  other  question  is  as  to  the  admissibility  of  the 
deed.  I  concur  entirely  in  the  other  observations  which 
have  been  made,  but  the  clear  ground  iqpon  which  I  think 
it  is  admissible  is,  that  it  is  distinctly  shewn  that  Lord 
Hatherton  claims  in  privity  of  estate  under  Sprott.  There 
ii  not  tke  slightest  doubt  he  claims  an  estate  which  he 
derives  from  Sprott,  who  was  a  party  to  the  deed.  But 
then  it  is  ingeniously  suggested,  that  on  spelling  out  this 
deed,  it  is  not  stated  that  the  different  copyholders  who 
signed  it,  signed  it  in  respect  of  all  their  copyhold  tene- 
ments, liow  in  the  first  place,  I  should  say  there  is  no- 
thing to  be  picked  out  of  the  deed  either  way,  but  the 
probability  of  the  case  is  that  they  did.  The  improbability 
that  the  parties  would  not  include  the  whole  is  so  great, 
that  I  should  have  inferred  that  was  the  case ;  but  I  see 
circumstances  in  the  deed  which  shew  me  by  necessary  in- 
ference that  the  whole  is  included.  See  what  the  customs 
are.  One  of  them  is,  "  If  any  copyholder  die,  the  heir 
being  within  the  age  of  fourteen  years,  then  the  next  of 
kin  to  whom  the  inheritance  may  not  descend,  shall  have  the 
custody  both  of  the  body  and  lands  of  the  same  heir."  Now 
the  lands  might  be  divisible,  but  if  this  custom  does  not  ex- 
tend to  all  the  copyholders,  what  is  to  be  the  case  as  to  the 

VOL.  x.  8  H.  w. 
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Mtch,^^ptea$t  body  cf  thc  heir?  the  body  must  be  one.    It  miM*  be, 
therefore,  that  the  party  who  aigned  thia  muat  have  meant 


1842. 


iiARQuis  or     iji  ]|]s  landa  to  be  inchided,  otherwise  there  would  be  one 

Akolbsbt 

V.  party  to  have  the  custody  of  the  body^  and  by  the  custom 

Hatukton.  BOix^e  other  person  should  hate  had  the  body  in  respect  of 
the  estate.  There  are  other  customs  inconsistent  with  the 
notion  of  its  not  applying  to  all  the  lands.  The  single  heriot 
on  the  death,— how  is  that  to  be  apportioned,  if  there  were 
a  variety  of  estates  to  which  this  deed  did  not  apply? 

It  seems  to  me  therefore  distinctly  deducible  firom  this 
deed,  that  Lord  Hatherton's  privy  in  estate  was  a  party  to 
the  deed,  and  he  states,  as  one  of  the  parties  to  it,  that 
from  time  whereof  the  memory  of  man  is  not  to  the  con«> 
trary,  such  and  such  were  the  customs,  and  there  is  no 
mention  amongst  them  of  minerals.  Upon  such  an  occa- 
sion, is  it  not  to  the  last  degree  improbable  that  such  a 
custom,  if  it  existed,  should  not  be  pointed  out?  It  seems 
to  me  that  it  is^  and  that  no  more  than  the  proper  effect 
of  the  deed  was  given  to  it  by  the  learned  Judge ;  and  that 
therefore  there  is  no  ground  to  complain,  either  of  the  ad- 
mission of  the  evidence,  or  of  the  mode  in  which  it  was  left 
to  the  jury. 

Rule  discharged. 
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Walkbr  V.  Hatton. 


1842. 
June  7. 


(covenant.    The  declaration  stated,  that,  by  an  in-  AmeMuageand 
dentnre  dated  the  10th  day  of  May,  1828,  J.  T.  Coward,  Se^l^'to^the 
C.  T.  Coward,  S.  Henley,  and  P.  T.  his  wife,  demised  to  the  fjJie'hSaring 
plaintiflf  a  certain  messuage  and  premises,  with  the  appur-  d>t«  <>>«  ^^^^ 

01  Jnfty  Xo^Of 

tenances,  for  the  term  of  twenty-one  years  from  the  25th  for  the  term  of 
day  of  March  then  last,  at  a  yearly  rent ;  and  that  the  plaintiff  y^ar.  from^tbe 
thereby  covenanted  with  the  lessors,  that  he  the  plaintiff,  ^fen  uIp*"^ 
his  ezecntors,  administrators,  and  assigns,  should  and  would,  ^bich  iea«e 
at  his  and  their  own  costs  and  charges,  once  in  every  three  nanta  to  paint 
years  of  the  term  thereby  granted,  well  and  sufficiently  l^epremlLf 
paint  all  the  outside  wood  and  iron  work  of  the  said  mes-  «"«« »"  •^^T  ^ 

,  .^..  jM      1  ji  •      three  yeara,  and 

suage  and  premises  twice  in  good  oil  colour;  and  also  once  in  the  inside  once 
every  seven  years  of  the  said  term  thereby  granted  well  y^anta^ndTto '^ 
and  sufficiently  paint  all  the  inside  of  the  said  messuage  i"^,e^'"*|hV*^ 
and  premises  twice  in  good  oil  colour;  and  also  should  premises, and 

also  to  do  any 

and  would,  from  time  to  time  and  at  all  times  during  the  repairs  which 
said  term  thereby  granted,  well  and  sufficiently  repair,  [heVetTi^by 
uphold,  support,  maintain,  pave,  cleanse,  empty,  amend,  *w*  \*"b' found 
and  keep  the  said  messuage  and  premises,  with  the  appur-  wanting,  of 

which  notice 
should  be  given. 

By  a  lease  dated  the  15th  of  June  1880,  the  plaintiff  demised  the  premises  to  the  defendant 
for  the  residue  of  the  term,  wanting  ten  days,  containing  covenants,  with  the  exception  of  a 
stipulation  as  to  painting  the  outside  wood-work,  in  nrecisely  the  same  terms  at  those  contained 
in  the  original  lease.  The  original  lessors  having  Drought  an  action  against  the  plaintiff  for 
breaches  of  the  corenant  to  repair,  he  applied  to  the  defendant  to  perform  the  repsirs,  and  for 
instructions  as  to  the  course  he  should  pursue  with  respect  to  the  defence  of  the  action.  The 
defendant  denied  that  any  notice  to  repair  had  been  given,  and  insisted  that  the  premises  did 
not  require  it;  the  plaintiff  thereupon  offered  to  suffer  judgment  by  default,  which  the  de- 
fendant refused  to  assent  to.  The  plaintiff  then  gave  the  defendant  notice,  that  as  he  had 
denied  that  any  notice  to  repair  had  been  senred,  and  insisted  that  the  premises  were  not  out  of 
repair,  he  should  traverse  the  breaches  of  covenant  assigned,  and  try  the  question,  holding  the 
defendant  responsible  for  the  costs.  This  he  accordingly  did,  and  the  result  was,  that  the  ori- 
ginal lessors  recovered  £68  damages,  and  58/.  12f.  for  costs,  and  he  himself  incurred  eosta 
amounting  to  63/.  14«.  4<l. 

Heldt  that  the  plaintiff  was  not  entitled  to  recover  from  the  defendant  the  costs  of  defending 
the  action,  as  they  were  not  necessarily  occasioned  by  the  defendant's  breach  of  the  covenant  to 
repair. 

Held,  also,  that  although  the  covenants  contained  in  the  sub-lease  were  (with  the  exception  of 
that  relating  to  painting)  the  same  in  words  as  those  contained  in  the  original  leaM,  they  were, 
in  effect,  subsUntially  different,  the  periods  at  which  the  leases  were  granted  being  different. 

Semble,  that  the  plaintiff  ought  to  have  paid  the  amount  of  the  dilapidations  into  Court, 
instead  of  defending  the  actioo« 

s2 
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Bxch.  of  Phot,  tenances,  in,  hj,  and  with  all  and  all  manner  of  needful 
and  necessary  reparations,  cleansings,  and  amendments 
whatsoever  (casualties  by  fire  always  excepted),  when, 
where,  and  as  often  as  need  or  occasion  should  be  or 
require;  and  the  said  messuage  and  premises,  being  so 
well  and  sufficiently  repaired,  supported,  maintained,  sus- 
tinned,  painted,  paved,  cleansed,  repaired,  amended,  and 
kept  as  aforesaid,  should  and  would,  at  the  end  and  expira- 
tion of  the  term  thereby  granted,  or  other  sooner  deter- 
mination thereof,  peaceably  and  quietly  leave,  surrender, 
and  yield  up  unto  the  said  J.  T.  Coward,  C.  T.  Cowardj 
S.  Henley,  and  F.  T.  his  wife,  their  heirs,  executors,  admini- 
strators, or  assigns,  together  with  all  erections  and  improve- 
ments made  and  added  or  to  be  made  and  added  thereon 
or  therein,  and  all  and  singular  other  the  fixtures  and  things 
mentioned  and  comprised  in  the  schedule  or  inventory 
thereof  thereunder  written,  in  good  plight  and  condition 
(reasonable  use  and  wear  thereof,  and  casualties  happening 
by  fire,  to  such  fixtures  in  the  meantime  only  excepted) ; 
and  further,  that  it  should  and  might  be  lawful  to  and  for 
the  said  J.  T.  Coward,  C.  T.  Coward,  S.  Henley,  and  F.  T. 
his  wife,  their  heirs,  executors,  administrators,  or  assigns, 
either  alone  or  with  workmen,  at  all  reasonable  times  in 
the  daytime,  during  the  said  term,  to  enter  upon  any  part 
of  the  said  demised  premises,  to  view,  search,  and  see  the 
state  and  condition  thereof,  and  upon  any  such  view  that 
he  the  plaintiff,  his  executors,  administrators,  or  assigns, 
should  and  would,  upon  notice  thereof  being  left  at  the 
said  demised  premises,  within  three  calendar  months  next 
after  any  such  notice,  well  and  sufficiently  repair,  amend, 
and  make  good  all  and  every  the  wants  of  reparation, 
whereof  any  such  notice  should  be  given  or  left  as  afore- 
said (damage  happening  by  fire  excepted  as  aforesaid). — 
After  making  profert  of  this  indenture,  the  declaration 
proceeded  to  state,  that  by  another  indenture,  made  be- 
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tween  the  plaintiflF  and  the  defendant,  on  the  15th  day  of  Bxek.qfPietu, 
June,  1880,  the  plaintiflF  demised  the  same  premises  to  ^  ^^'  ^ 
the  defendant^  for  the  term  of  nineteen  years,  wanting  ten  Walkkr 
days,  from  the  25th  of  March  then  last,  at  a  yearly  rent,  Hattoit. 
and  the  defendant  thereby  entered  into  covenants  with  the 
plaintiff,  which  wereset  out,  corresponding  predselyin  terms 
with  those  contained  in  the  original  lease,  save  that  the  out- 
side painting  was  thereby  stipulated  to  be  done  eyery  three, 
instead  of  eyery  seven  years,  and  leave  was  reserved  to  "the 
original  lessors,'^  as  well  as  to  the  plaintiflF,  to  enter  and 
view  the  repairs,  and  give  notice.  The  breaches  assigned 
were,  that  the  defendant  did  not  painty  that  he  did  not 
repair,  and  that,  although  the  original  lessors  entered  upon 
the  premises  to  view  the  state  of  repair,  and,  finding  it  defec- 
tive, gave  three  months'  notice  of  the  defects,  the  defendant 
omitted^  within  that  period,  to  repair :  by  reason  of  which 
said  breaches  of  covenant,  the  plaintiflF  afterwards,  and 
before  tlie  commencement  of  this  suit,  to  wit,  on  the  4th 
December,  1842,  was  called  upon,  and  forced  and  obliged 
to  pay,  and  did  then  pay  to  the  original  lessors,  the  sum  of 
68/.  for  their  damages,  and  68/.  lis.  for  their  costs^  by 
them  recovered  in  an  action  of  covenant,  which  they 
brought  against  the  plaintiflF  on  account  of  certain  breaches 
of  the  covenants  entered  into  by  the  plaintiflF  with  the  origi- 
nal lessors  in  the  said  indenture  firstly  mentioned :  and 
that  the  said  covenants  in  the  said  indenture  firstly  men- 
tioned, and  the  said  covenants  in  the  said  indenture  lastly 
mentioned,  have  a  like  force  and  eflFect,  meaning  and 
pmrport,  and  are  in  fact  the  same,  and  that  the  breaches  of 
covenant,  for  and  on  account  of  which  the  original  lessors 
recovered  their  damages  and  costs,  were  the  same  and  not 
other  than  the  breaches  committed  by  the  defendant;  and 
the  plaintiflF  was  called  upon,  and  forced  and  obliged  to 
pay,  and  did  pay  53/.  14«.  4J.  for  his  costs,  by  him  incurred 
in  and  about  his  defence  to  the  said  action.   The  defendant 
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Sxch.qfPieoi,  paid  Is.  into  courts  and  pleaded  tliat  the  plaintiff  had  not 
sustained  damage  to  any  greater  amount^  upon  which  issue 
was  joined. 


Hatton. 


At  the  trial  before  Oumey,  B.^  at  the  Middlesex  sittings 
in  last  Easter  Term,  it  was  proved  that  the  original  lessors^ 
in  April  1841,  having  surveyed  the  premises  in  question,  left 
upon  them  a  notice  to  repair  the  dilapidations  mentioned 
in  it,  more  than  three  months  before  they  commenced  an 
action  against  the  plaintiff.  The  amount  of  those  dila* 
pidations  was  estimated  by  the  lessors  at  about  £200;  and 
upon  an  action  being  commenced  against  the  plaintiff,  he 
had  the  premises  surveyed,  and,  finding  them  defective, 
applied  to  the  defendant  to  perform  the  repairs,  and  for 
instructions  as  to  the  course  he  should  pursue  with  respect 
to  the  defence  of  the  action.  The  defendant  then  denied 
that  any  notice  to  repair  had  been  served,  and  refused  to 
make  any  arrangement,  and  even  refused  permission  to  the 
plaintiff  to  enter  and  execute  the  repairs  himself,  insisting 
that  the  premises  did  not  require  them.  The  plaintiff 
thereupon  offered  to  the  defendant  to  suffer  judgment  by 
default,  but  to  this  step  he  would  not  assent;  and  at  last 
the  plaintiff  served  the  defendant  with  a  notice,  that,  as 
he  denied  that  any  notice  to  repair  had  been  served 
by  the  original  lessors,  and  insisted  that  the  premises 
were  not  out  of  repair,  he,  the  plaintiff,  should  traverse 
the  breaches  of  covenant  assigned  by  the  original  lessors, 
and  try  the  question,  holding  the  defendant  r^ponsi- 
ble  for  the  costs  he  might  incur  by  doing  so.  This 
course  he  ultimately  adopted,  pleading  a  plea  of  fum  eU 
factum.  On  the  trial  of  that  action,  the  result  was  that 
the  original  lessors  recovered  £68  damages,  and  58/.  12^. 
for  costs,  and  the  plaintiff  incurred  costs  to  the  amount 
of  53/.  lis.  Ad.  Upon  the  plaintiff  claiming  to  be  allowed 
the  amount  of  these  costs  as  damages  in  the  present  action. 
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the  defendant  objected  that  they  were  not  the  natural  eon-  E»th.^fPita9t 
sequences  of  his  breaches  of  covenant,  and  therefore  he  was 
not  responsible  for  them.  The  learned  Baron,  however, 
overruled  the  objection,  reserving  leave  to  the  defendant  to 
move  to  reduce  the  damages  to  £68,  and  the  plaintiff  re* 
covered  a  verdict  for  18(M.  69.  ^. 

Gunning  having  obtained  a  rule  to  reduce  the  damages 
accordingly, 

Knowles  and  Martin  shewed  cause. — The  plaintiff  is 
entitled  to  retain  the  verdict  for  the  full  amount.  He  must 
either  have  paid  the  sum  demanded,  or  defended  the  action. 
He  does  the  latter,  by  which  he  puts  the  parties  to  prove 
their  case,  and  the  lesscHrs  having  recovered  this  amount 
of  damages  and  costs  from  him,  he  is  entitled  to  have 
them  repaid  him  by  the  defendant.  In  Nealev.  WyUie{a), 
where  the  tenant,  under  a  lease  containing  a  covenant  to 
repair,  underlet  the  premises  to  one  who  entered  into  a 
similar  covenant,  and  the  original  lessor  brought  an  action 
on  this  covenant  in  the  first  lease,  and  recovered,  it  was 
held  that  the  damages  and  costs  recovered  in  that  action, 
and  also  the  costs  of  defending  it,  might  be  recovered  as 
special  damages  in  an  action  against  the  undertenant  for 
the  breach  of  his  covenant  to  repair.  That  case  is  identical 
with  the  present.  It  was  determined  upon  the  ground 
that  the  plaintiff  was  entitled  to  recover  the  damages  and 
costs  which  he  had  been  compelled  to  pay  in  consequence  of 
the  defendant's  breach  of  covenant.  It  may  be  said  that 
the  case  of  Penley  v.  Watts  {b)  has  somewhat  impaired 
that  decision ;  but  the  Court  expressly  distinguish  it 
from  Neak  v.  JVyllie;  and  Parke,  B.,  there  says,  "  If  the 
circumstances  had  been  exactly  the  same  as  they  were 
in  that  case,  we  should  have  considered  ourselves  bound 
by  it,  although  we  cannot  help  thinking  that  the  Court  on 

(a)  3B.ftCr.633;  6D.&R.442.    (ft)  7  M. &  W.  601. 
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Ettk  Iff  Pleat,  that  occanon  had  not  exactly  considered  the  relation  of  the 
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partiea,  and  the  circumstance  that  the  covenants  were  not 

in  terms  the  same/'  In  Penley  v.  Watts  the  covenants 
were  substantially  different ;  here  the  covenants  are  in  effect 
the  same :  and  therefore  that  case  is  no  authority  in  the 
present.  The  cases  on  breaches  of  warranty  are  applicable 
to  this  case ;  because  there  the  question  is^  what  damages 
are  the  reasonable  consequence  of  the  breach  of  the  con- 
tract of  warranty.  In  Lewis  v.  Peake  {a),  the  plaintiff'  re- 
covered the  costs  of  an  action  brought  against  him,  in  con- 
sequence of  his  having  warranted  a  horse  sold  to  him  by 
the  defendant  with  a  warranty.  Gibbs,  C.  J.,  there  says, 
"  The  plaintiff  was  induced  by  the  warranty  of  the  de- 
fendant to  warrant  the  horse  to  a  purchaser ;  he  gave  notice 
to  the  defendant  of  the  action,  and  receiving  no  directions 
from  the  defendant  to  give  up  the  cause,  he  proceeded  to 
defend,  and  was  cast.  Those  costs  and  damages  are  there- 
fore a  part  of  the  damages  which  the  plaintiff  has  sustained 
by  reason  of  the  false  warranty  found  against  the  de- 
fendant/' That  language  exactly  applies  to  this  case. 
IParke,  B. — If  you  look  at  the  opinions  expressed  by  the 
Court  in  Penley  v.  fFatts,  you  will  find  that  that  decision  is 
very  applicable  to  this  case.]  The  covenants  there  were 
not  alike,  nor  could  the  damages  be  so ;  here  they  are  the 
same.  These  are  damages  and  costs  which  the  plaintiff 
was  compelled  to  pay  through  the  defendant's  neglect  to 
repair.  In  actions  for  breach  of  warranty,  the  plaintiff  re- 
covers not  only  the  difference  between  the  value  of  the 
horse  and  the  price  given,  but  also  the  incidental  expenses 
and  the  keep  of  the  horse.  In  Barrodaile  v.  Brunton  {b), 
which  was  an  action  for  breach  of  warranty  of  a  chain 
cable,  whereby  the  cable  broke  and  an  anchor  attached  to 
it  was  lost,  it  was  held  that  the  plaintiffs  might,  in  addition 
to  the  value  of  the  cable,  recover  the  value  of  the  lost  an- 

(a)  7  Taunt.  153 ;  2  Monh.  431.        (b)  8  Taunt.  535. 
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chor  to  which  the  insufficient  cable  was  attached.    There-  **«*•  rf  w«w» 

1842^ 
fore  it  is  clear  that  the  damages  may  go  beyond  the    - 

strict  line  contended  for  on  the  other  side.  [Parke,  B.  Walkbr 
— ^In  Lewis  v.  Peake,  the  plaintiff  was  not  aware  at  Hatton. 
the  time  he  sold  the  horse  that  the  warranty  was  not 
complied  with,  and  that  was  the  gronnd  on  which  the 
case  was  decided.  But  in  Wrightup  v.  Chamberlain  {(£), 
where  the  plaintiff  had  purchased  a  horse  of  the  defendant 
with  a  warranty  of  soundness^  and  he  sold  it  with  a  like 
warranty  to  J.  S.^  and  the  horse  turning  out  to  be  unsound, 
J.  S.  brought  an  action  against  him,  which  he  defended, 
and  failed ;  the  jury  having  found  that  the  plaintiff  might, 
by  a  reasonable  examination  of  the  horse,  have  discovered 
that  it  was  unsound  at  the  time  he  sold  it  to  J.  S.,  it  was 
held  that  he  was  not  entitled  to  recover  as  special  damages 
the  costs  incurred  by  him  in  defending  the  former  action.] 
That  was  put  entirely  upon  its  being  an  improvident  de-^ 
fence,  and  that  the  plaintiff  could  have  found  out  the  un- 
soundness by  a  reasonable  examination.  But  here  the 
plaintiff  was  misled  by  the  defendant's  false  statement  that 
he  had  not  received  notice,  and  also  by  his  assertion  that 
the  premises  did  not  require  repairs,  and  he  was  not  liable. 
The  defence  likewise  was  not  improvident,  as  it  was  impos- 
sible for  the  plaintiff  to  ascertain  what  was  the  amount  that 
ought  fairly  to  be  required,  and  it  being  a  claim  for  unli^ 
quidated  damages,  he  could  make  no  tender,  even  if  he  had 
known  the  exact  sum.  The  only  method  by  which  he  could 
ascertain  what  he  really  ought  to  pay,  was  by  bringing  the 
matter  before  a  jury  to  determine  it. 

Kelly  and  Gunning,  in  support  of  the  rule. — The  case  of 
Neale  v.  WyUie  is  distinguishable  from  the  present  in  seve- 
ral respects.  The  covenants  are  not  set  out  there,  and  it 
does  not  appear  that  the  plaintiff  knew  he  had  no  defence 

(a)  7  Seott,  598. 
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£ceA.  0/  PUaa,  to  the  action.  In  tbe  present  case,  the  plaintiff  well  knew 
^^^*  ^  that  he  had  no  defence,  and  it  was  his  duty  therefore  to 
have  suffered  judgment  by  default.  He  had  no  right  to  go 
on,  if  he  had  no  defence,  when  a  third  party  was  to  be 
ultimately  made  chargeable;  and  here  it  is  clear  he  was 
aware  he  had  no  valid  defence.  Even  if  there  had  been  a 
covenant  of  indemnity,  he  would  not  have  been  justified  in 
pleading  a  plea  which  he  knew  to  be  false,  and  incurring 
reckless  and  unnecessary  expense.  At  the  time  when 
Neak  v.  WtflUe  was  decided,  there  were  no  means  of  paying 
money  into  Court,  and  a  party  was,  therefore,  obliged  to 
suffer  judgment  by  default,  which  the  plaintiff  in  tiiat 
case  had  accordingly  done.  The  allegation  in  the  breach 
ought  always  to  be  borne  in  mind,  and  that  ia,  that  the 
plaintiff  was  forced  and  obliged  to  pay  the  costs  and 
damages  incurred;  that  is  not  satisfied,  unless  it  be  shewn 
that  the  plaintiff  was  forced  and  obliged  to  defend  the 
action,  and  unless  he  shews  that,  he  is  not  entitled  to  re- 
cover. He  ought  to  have  paid  money  into  Court,  and 
then  might  have  been  entitled  to  costs  up  to  the  time  of 
doing  so.  As  was  said  by  Parke^  B.,  in  Penky  v.  Tfatis, 
''It  was  competent  to  the  plaintiff  to  have  paid  the  money 
into  Court,  and  so  not  to  have  incurred  the  subsequent 
costs.''  The  notice  given  by  the  plaintiff  to  the  defendant 
clearly  shews  he  was  aware  he  had  no  defence.  fFriffUtg^ 
V.  Chamberlain  establishes  the  general  rule,  that  it  is 
only  in  cases  where  the  party  believes  he  has  a  good  de- 
fence, and  that  belief  has  been  induced  by  the  defendant, 
without  negligence  on  the  plaintiff's  part,  that  he  can 
recover  the  costs  of  defending  the  action.  Here,  moreover, 
the  covenants  are  substantially  different,  and  the  observa- 
tions of  Parke,  B.,  in  Penley  v.  Watte,  upon  the  points  of 
difference,  are  applicable.  [Parke,  B. — The  covenant  to  re- 
pair being  general  in  both  the  original  and  the  underlease, 
they  would  be  different  in  effect;  because  the  defendant, 
being  a  sub-lessee,  is  only  bound  to  put  the  premises  in 
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tbe  same  condition  as  he  found  them  at  the  time  of  the  Ejtch,ofPteiu, 
lease  to  him.  Suppose  this  were  a  lease  of  a  new  house  ^  ^^^* 
for  one  hundred  years^  and  there  were  a  general  covenant  to 
repair^  and  at  the  end  of  fifty  years  a  person  were  to  take 
an  underlease^  with  a  covenant  in  the  same  words,  the  lat- 
ter covenant  must  be  construed  with  reference  to  the  state  of 
the  premises  at  the  time.]  That  was  so  decided  in  Stanley 
V.  Tmaffood  {a),  Mantz  v.  Gming  {b),  and  Outteridge  v. 
Munyard  (c).  Here  there  was  an  interval  of  more  than  two 
years  between  the  two  leases,  and  the  covenants  migr 
therefore  apply  to  a  very  different  state  of  things ;  the  one 
would  refer  to  the  state  of  repair  in  1828,  and  the  other 
to  that  in  1830,  which  might  be  widely  different;  so  that 
what  would  be  a  breach  of  covenant  in  the  one  case,  might 
be  consistent  with  performance  in  the  other.  They  are, 
therefore,  essentially  different.  The  covenant  to  paint  too 
varies  in  its  terms.  The  plaintiff  is  in  fact  attempting  to 
convert  the  covenant  to  repair  jnto  a  covenant  to  indem- 
nify, which  is  a  totally  different  thing;  and  it  would  be 
great  hardship  to  impose  on  the  defendant  a  liability 
arising  from  the  stipulations  of  the  original  lease,  with  the 
terms  of  which  it  is  not  shewn  that  he  was  e\'er  ac- 
quainted. 

Lord  Abingeb,  C.  B. — I  have  come  to  the  conclusion, 
with  great  reluctance,  that  this  rule  must  be  made  abso- 
lute. I  do  not  think  that  the  covenant  entered  into  by 
the  defendant  extended  to  the  payment  of  the  whole  of 
these  damages,  but  only  of  that  portion  of  them  which 
was  necessarily  incurred  by  the  plaintiff.  Now  the  real 
damage  he  sustained  was  the  sum  of  j£68,  being  the 
amount  recovered  by  the  plaintiff  in  the  former  action. 
The  costs  were  certainly  incurred  by  the  present  plaintiff 

(a)  3  Bing.  N.  C.  4  ;  3  Scott,  Scott,  277,  nom.  Young  v.  Mantz. 
313.  (e)  1  Moo.  &  Bob.  334. 

(6)  4  Bing.  N.  C.  451 ;  S.  C.6 


i&B  CASES  IN  THE   EXCHEQUER, 

Etrck.  of  PUa$t  in  his  own  wrong,  for  he  could  have  put  an  end  to  the 
v_^\l^  controversy  between  him  and  his  lessor  by  the  payment 
Walkb»  of  that  sum  in  the  first  instance,  or  he  might  have  subse- 
Hattox.  quently  paid  it  into  Court.  If  we  held  that  any  more 
damages  were  recoverable,  there  would  be  no  limit ;  the 
only  safe  rule  is,  to  confine  the  verdict  to  those  which  were 
the  necessary  result  of  the  act  complained  of,  viz.  the  want 
of  repair;  and  I  cannot  see  how  it  can  be  contended,  that  the 
costs  of  both  the  plaintiff  and  the  defendant  in  the  former 
action  were  the  natural  or  necessary  consequence  of  that 
act.  I  think  the  case  of  Neale  v.  fVyllie  is  not  law,  and 
that  it  was  decided  on  a  mistaken  principle ;  and  I  think  it 
is  better  that  I  should  at  once  express  that  opinion,  than 
attempt  to  make  a  distinction  between  that  case  and  the 
present,  since  making  distinctions  which  have  no  solid 
foundation  only  tends  to  keep  up  litigation.  I  concur  in 
the  decision  of  this  Court  in  Penley  v.  Watts,  which 
governs  the  present  case. 

Pabke,  B. — ^I  entirely  agree  with  my  Lord  Chief  Baron. 
This  case  is  on  all  fours  with  that  of  Penley  v.  Watts,  which 
certainly  makes  it  extremely  difficult  to  support  the  judg* 
ment  in  NeaU  v.  Wyllie.  Although  the  covenants  con- 
tained in  the  sub-lease  are,  with  the  exception  of  that  re- 
lating to  painting,  the  same  in  language  with  those  contained 
in  the  original  lease,  yet  they  are  different  in  substance ; 
the  periods  at  which  the  leases  were  granted  being  differ- 
ent. It  is  now  perfectly  well  settled,  that  a  general  cove- 
nant to  repair  must  be  construed  to  have  reference  to  the 
condition  of  the  premises  at  the  time  when  the  covenant 
begins  to  operate ;  and  as  the  one  lease  was  granted  in 
1828,  and  the  other  in  1830,  allowing  an  interval  of  two 
years,  it  is  clear  that  the  covenants  would  not  have  the 
same  effect,  but  would  vary  substantially  in  their  opera- 
tion. With  this  explanation,  there  is  no  distinction  be- 
tween this  case  and  Penley  v.  Watts^    Then  these  costs 


TBINITT   TBRMj  5  VICT.  259 

were  unnecessarily  incurred :  if  the  plaintiff  had  paid  the  Erch.  9fPUa9^ 
amount  of  the  dilapidations  into  Court,  they  would  have 
been  spared. 

OuBNET,  B. — I  entirely  concur  with  the  rest  of  the 
Court.  The  plaintiff  may  have  been  extremely  ill-used; 
but  I  think  he  has  no  remedy. 

BoLVB,  B. — I  think  it  would  be  very  wrong  for  the 
Court  to  strain  the  meaning  of  covenants  to  that  which  may 
be  thought  reasonable,  where  the  parties  will  not  take  the 
trouble  to  frame  them  in  language  by  which  their  mean- 
ing can  clearly  be  ascertained.  We  should  be  driven  to 
great  embarrassment,  if  we  sought  to  supply  what  we  con* 
sidered  as  reasonably  coming  within  the  intention  of  the 
language  used  by  them. 

Lord  Abinoeb,  C.  B. — ^I  wish  to  add,  that  I  am  by  no 
means  clear  that,  even  if  this  had  been  a  covenant  to  in- 
demnify, these  costs  would  have  been  recoverable,  as  that 
would  only  extend  to  costs  necessarily  incurred. 

Rule  absolute. 
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Rrek.  o/Piea9, 
1842. 

June  10.  Harris  v.  Morrice. 

The  Stat  8  ft  4  JJeBT  by  the  plaintiff,  as  a  trustee  appointed  under  a 
merely  a  de-  local  act  of  the  6  Greo.  4,  ^'for  repairing  the  turnpike  road 
anTd^Inot'  from  Duuchurch  to  Stonebridge,  in  the  county  of  War- 
create  any  new   wick/'  (a)  against  the  defendant,  as  lessee  of  the  tolls,  under 

exemption  from  ,,  ,,  ^  ^ 

toll.  an  agreement  dated  20th  May,  1841,  for  one  year  from 

ofdebTby^thiT  that  date ;  with  counts  for  the  use  and  occupation  of  toU- 

tt^^uie  road  ^^^'  *^^*'  ^'    ^®  defendant  pleaded  (inter  alia),  to  the 

against  a  lessee  first  couut  of  the  declaration,  that,  at  the  time  of  the  mak- 

fendant  plead-  ing  of  the  Said  agreement,  part  of  the  tolls  in  that  count 

the  time  o*A*he  n^cntioned  wcrc  certain  tolls  for  and  in  respect  of  all  asses, 

demise  to  him,  gheep,  swiuc,  or  Other  beasts  or  cattle,  other  than  horses, 

and  before  any  «r'  ' 

rent  became  and  also  of  any  waggon,  cart,  or  other  vehicle,  other  than 
aTI  Vict 'c!  88,  carriages,  which  might  cross  the  daid  turnpike-road  upon 
which*took  '^^^oh  the  said  gates  were  erected,  or  pass  for  the  space  or 
away  ceruinof  distance  of  100  yards  or  less  along  the  said  road;  and  that, 
therefore  the  after  the  making  of  the  said  agreement,  and  before  any 
i^eWbad on  ^®°*  ^ccame  duc  from  the  defendant  under  the  same,  the 
general  demur-  gtat.  4  &  5  Vict.  c.  83,  was  passcd,  by  which  the  said 
tolls  were  taken  away,  whereby  the  agreement  was  void. 

Oeneral  demurrer,  and  joinder  in  demurrer. — ^The  point 
stated  for  argument  on  the  part  of  the  plaintiff  was,  that 
the  stat.  4  &  6  Vict.  c.  SS,  did  not  make  the  said  agree- 
ment void. 

Peacock,  in  support  of  the  demurrer. — ^This  plea  is  no 
answer  whatever  to  the  action.  The  object  of  the  stat. 
4  &  5  Vict.  c.  83,  was  to  explain  the  meaning  of  the  pre- 


(a)    By  a  clause  of  this  act  varied  or  repealed,  should  be  as 

it  was  provided,  that  all  the  pow*  good  and  effectual    for   carrying 

ers,  provisions,   exemptions,  &c.,  that  act  into  execution,  as  if  they 

contained  in  the  stats.  3  Geo.  4,  had  been  re-enacted  and  repeated 

c.  126,  and  4  Geo.  4,  c.  95,  except  therein, 
fucb  as  were   thereby  expressly 
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Tious  turnpike  acts^  and  not  to  create  any  new  law  or  Exek.  of  PUas, 
exemption.    The  defendant  has  enjoyed  all  that  he  bar- 
gained for  under  his  agreement. 

The  Court  then  called  on 

WUles,  contra. — The  local  act^  under  which  the  plaintiff 
sues^  contains  no  exception  in  respect  of  asses,  cattle, 
&c.,  crossing  a  turnpike  road ;  and  although  the  4  &  5 
Vict.  c.  83,  professes  to  be  merely  declaratory,  it  was  in 
truth  an  enacting  statute.  The  defendant,  consequently, 
was  thereby  deprived  of  a  portion  of  the  subject-matter  of 
the  demise,  and  it  operated  as  an  eviction  by  law;  and 
this  being  a  personal  contract,  no  action  could  therefore 
be  maintained  upon  it.  Stevenson  v.  Lambard{a).  The 
trustees,  however,  are  in  no  respect  prejudiced  thereby, 
since  they  can  recover  upon  the  counts  for  use  and  occu- 
pation, upon  which  the  rent  may  be  apportioned :  Neaie 
V.  MacheTizie  {b) ;  Gardiner  v.  Williamaon  (c).  Where  part 
of  the  subject-matter  of  a  demise  is  taken  away  by  the  act 
of  God,  or  of  the  law,  which  is  not  supposed  to  do  wrong  to 
any  man,  that  is  an  eviction :  Yin.  Abr.,  Apportionment, 
K. ;  Co.  Idtt.  149.  a.  [Alderson,  B. — ^Those  authorities 
apply  to  the  case  of  a  demise  of  a  definite  thing— as  a 
thousand  acres.  This  is  a  demise  of  the  tolls  by  law  pay^ 
MeJ\  The  declaration  contains  an  averment  that  they 
were  tolls  payable  by  virtue  of  a  certain  act  of  Parliament, 
and  the  plea  shews  that  part  were  taken  away  by  a  subse- 
quent act  of  Parliament.  The  stat.  4  Qeo.  4,  c.  16,  s.  2,  con- 
tains an  express  provision  for  meeting  a  similar  contingency, 
in  the  exempted  case  of  lime ;  but  the  4  &  5  Vict.  c.  83,  con- 
tains no  such  provision,  and  the  rule  of  the  common  law  must 
therefore  apply,  that  in  case  of  the  taking  away  by  law  of 
part  of  the  subject-matter  of  the  demise,  out  of  which  the 

(a)  2  East,  575.  (6)  1  M.  &  W.  747. 

(c)  2  B.&Ad.  336. 
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Exeh.  of  Phat,  rent  was  to  issuej  that  is  an  eviction^  and  the  rent  shall  be 
apportioned. 

Lord  Abinoeb,  C.  B. — ^I  think  we  should  be  putting  a 
strange  construction  upon  the  act  of  Parliament^  if  we  held 
that  it  rendered  this  lease  void^  merely  because  it  alters 
the  tolls  that  are  to  be  payable.  Numerous  acts  are  passed 
from  time  to  time^  affecting  the  interests  of  persons  who 
hold  under  leases^  but  the  leases  are  not  therefore  void. 
There  is  nothing  in  the  case  like  an  eviction  by  the  land- 
lord. The  plea  is  clearly  bad^  and  the  judgment  must  be 
for  the  plaintiff. 

AldebsoNj  B. — There  are  two  answers  to  the  defend- 
ant's plea.  In  the  first  place^  it  appears  to  me  that  this 
is  merely  a  demise  of  such  tolls  as  may  by  law  be  taken 
from  time  to  time.  What  is  the  situation  of  the  defend- 
ant ?  He  appears  to  me  to  be  merely  a  person  substituted, 
under  the  provisions  for  letting  the  toUs,  for  the  trustees 
themselves,  and  consequently  entitled  only  to  the  tolls 
which  they  would  otherwise  receive.  The  substance  of  the 
thing  is  not  changed  by  the  demise.  But  further,  I  do 
not  think  the  defendant  has  made  out  his  first  proposition, 
that  the  statute  of  the  8  &  4  Vict,  has  altered  the  tolls.  It 
is  merely  an  explanatory  act,  passed  for  the  purpose  of 
removing  doubts  on  the  construction  of  former  acts,  which 
leaves  the  tolls  as  they  were  before. 

GuBNBT,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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Bxeh.  t^  Phoit 

Attornet-Oenebal  v.  The  Eastern  Counties  Railway     s*— ^.,^.-1-/ 
Company,  and  The  Northern  &  Eastern  Counties 
Railway  Company. 

X  HIS  was  a  case  sent  by  the  late  Lord  Chancellor  (Lord  The  Northern 

Cotienham)  for  the  opinion  of  this  Court.  Raiiwry^OTn- 

By  an  act  of  Parliament  of  the  12  Geo.  3,  c.  88,  cer-  ?'"^^"/'"" 

^    ''  ^  '  '  titled,  under 

tain  commissioners  are  named  and  appointed,  and  consti-  their  ecu  or 

tuted  commissioners  for  carrying  the  said  act  of  Parliament  6  &  7  wui.  4, 

into  execution,  with  power  to  appoint  other  commissioners  svirt.^fxxvU 

in  manner  therein  mentioned ;  and  by  the  above  act,  the  ^°  ©onttruct  co- 

Tenngs  or 

property  of  the  then  and  future  pavements  of  the  streets,  buildings  by 

rows,  lanes,  and  places  to  be  paved  by  virtue  of  the  said  tue'owAe*'" 

act,  and  all  other  materials,  utensils,  and  things  which  JJj5"thorou**h. 

should  be  provided  or  made  use  of  for  any  of  the  purposes  f*'®**  if  it  were 

,  necessary  or 

of  the  said  act,  from  and  immediately  after  the  passing  of  reasonably  con- 
the  said  act,  were  thereby  vested  in  the  said  commission-  construcUon  of 
ers.  and  they  were  thereby  authorized  and  empowered  to  their  Wa/ioii, 

'  "^  "  ^  warehouses, 

bring  or  cause  to  be  brought  any  action  or  actions,  or  to  &c,  at  Shore. 
prefer  and  order  and  direct  the  preferring  of  any  indict-  manner  as  they 
ment,  against  any  person  or  persons  who  should  injure  or  J^*J*  ftjfthe^ 
destroy,  steal,  take,  or  carry  away  any  part  thereof;  and  construction  of 
by  the  said  act  also,  the  said  commissioners  may  cause  all  lueif. 
trees,  signs,  sign-posts,  sign-irons,  dyers'  racks,  dyers', 
scourers',  and  barbers'  poles,  and  all  porches,  pent-houses^ 
boards,  spouts,  and  gutters  projecting  into  or  over  the 
highways  or  footways,  and  all  other  encroachments,  pro- 
jections, or  annoyances  whatsoever  within  the  streets,  rows, 
or  lanes,  or  courts,  yards,  alleys,  passages,  and  places  to  be 
paved  by  virtue  of  such  act,  to  be  taken  down  and  re- 
moved.   And  by  an  act  made  and  passed  in  the  28th  year 
of  the  reign  of  his  Majesty  King  Oeorge  the  Third,  among 
other  things,  further  powers  were  given  to  such  commis- 
sioners, for  prosecuting  the  erection,  without  leave  as 
therein    mentioned,   of   hoards  within    the  said  streets 
within  the  provisions  of  the  said  act,  and  for  removing  ob- 
structions in  such  streets. 

VOL.  X.  T  M.  W. 
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e*ek.  of  p:tfti.      Another  act  of  Parliament  was  made  and  passed  in  the 
1842 

-    57th  year  of  the  reign  of  his  late  Majesty  King  George 

Atiorset-    the  Third,  intituled  *'  An  Act  for  better  paving,  improving, 
V.  and  regulating  the  Streets  of  the  Metropolis,  and  remov* 

Counties  lug  and  preventing  Nuisances  and  Obstructions  therein;'' 
Railway  Co.  j^j^j  j^  ^^  thereby  provided,  that  the  provisions  thereinafter 
contained  should  extend  to  all  streets  and  public  places  which 
were  then  paved,  or  which  might  be  thereafter  paved,  within 
the  cities  of  London  and  Westminster  and  borough  of 
Southwark,  and  any  other  parts  of  the  Metropolis  which 
were  included  within  the  weekly  bills  of  mortality,  and  to 
all  streets  and  public  places  which  were  then  paved^  or 
which  might  be  thereafter  paved,  within  the  parishes  of 
Saint  Pancras  and  Saint  Marylebone,  in  the  said  county 
of  Middlesex,  except  only  any  parts  thereof  which  might 
be  therein  particularly  excepted.  And  by  the  said  act  of 
Parliament,  various  further  powers  are  given  to  the  com- 
missioners under  the  local  act  thereinafter  referred  to,  with 
respect  to  the  streets  and  places  therein  mentioned  and 
referred  to,  and  the  removing  obstructions  therein ;  and, 
amongst  other  things,  it  was  thereby  enacted,  that  it 
should  and  might  be  lawful  to  and  for  the  said  commis- 
sioners or  trustees,  or  other  persons  having  the  control 
of  the  pavements  of  the  streets  and  public  places  in  any 
parochial  or  other  district  within  the  jurisdiction  of  the 
said  act,  and  for  their  surveyor  or  surveyors  of  pavements, 
from  time  to  time  and  at  all  times  thereafter  to  regulate 
or  remove,  in  such  manner  as  he  or  they  should  from  time 
to  time  judge  proper,  all  such  projections  and  obstructions 
as  therein  mentioned,  from  the  point  or  sides  of  any  house 
or  houses,  or  other  buildings,  or  then  affixed  or  belonging 
to,  or  which  should  be  hereafter  affixed  or  belong  to  any 
house  or  houses  or  other  buildings,  in  or  abutting  upon  or 
contiguous  to  any  streets  or  public  places  in  any  parochial 
or  other  district  within  the  jurisdiction  of  such  act,  or  to 
the  owner  or  owners,  or  occupier  or  occupiers,  of  any  such 
houses  or  other  buildings,  and  which,  in  the  judgment  of 
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the  said  commissioners  or  trustees^  or  other  persons  as  B*eh.  of  Pieag^ 
aforesaid^  or  of  their  surveyor  or  surveyors  of  pavements    ^   ^      ^ 
for  the  time  beings  then  did  or  might  obstruct  the  drcnla*     Attornbt- 
tion  of  light  or  air^  or  were  inconvenient  or  incommodious  «. 

to  any  passengers  along  the  carriage-ways  or  foot-ways  of     Covlrm 
any  of  the  said  streets  or  public  places  of  or  within  the  Railway  Co, 
jurisdiction  of  the  said  act^  or  any  part  thereof^  or  to  any 
inhabitants  of  such  parochial  or  other  district. 

The  several  above-mentioned  acts  are  public  acts. 

The  parish  of  Christ  Church  is  within  the  weekly  bills  of 
mortality. 

Among  the  streets  and  places  subject  to  the  powers  of 
the  commissioners  under  the  said  acts^  is  the  south  side 
of  a  street  or  place  called  GoddardVrents^  and  the  east 
side  of  a  street  called  Wheeler-street^  and  a  court  called 
Bell-court. 

The  street  called  Qt>ddard's-rents  is  in  length  about  124 
feet^  and  runs  east  and  west,  and  is  terminated  at  the 
west  end  thereof  by  Cock*hill,  which  commences  at  the 
west  end  of  Ghkldard's-rents,  at  very  nearly  right  angles 
therewith,  and  runs  to  the  north  into  Anchor-street;  and 
the  said  street  called  OoddardVrents  is  terminated  at 
the  east  end  thereof  by  Wheeler- street,  which  runs  north 
and  south  across  the  said  east  end  of  GoddardVreiits  into 
Anchor-street  aforesaid;  and  on  the  east  side  and  out 
of  Wheeler-street,  the  said  court  called  Bell-court  runs 
in  an  easterly  direction. 

The  line  of  division  between  the  parish  of  Christ  Church 
and  the  parish  of  St.  Matthew,  Bethnal-green,  runs  along 
the  centre  of  Goddard's-rents,  the  north  side  of  such  line 
being  in  the  parish  of  8t.  Matthew,  Bethnal-green.  The 
line  of  division  between  the  said  parishes  of  Christ  Church 
and  St.  Matthew,  Bethnal-green,  for  part  of  the  way  up 
Wheeler-street,  on  the  north  side  of  the  termination  of 
Goddard's-rents,  is  in  the  centre  of  Wheeler-street,  the 
west  side  of  such  line  being  in  the  parish  of  St.  MattheWi 
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jZjre*.  of  Pleas,  Bethual-green^  and  the  east  side  thereof  in  the  parish  of 
Christ  Church.  The  whole  of  the  court  called  Bell-court 
is  in  the  parish  of  Christ  Church. 

An  act  of  Parliament  was  made  and  passed  in  the  6th 
and  7th  years  of  the  reign  of  his  late  Majesty  King  Wil- 
liam the  Fourth^  intituled  ^^  An  Act  for  making  a  Bailway 
from  London  to  Norwich  and  Yarmouth,  by  Bomford, 
Chelmsford,  Colchester,  and  Ipswich,  to  be  called  the 
'  Eastern  Counties  Railway ;'  '*  and  the  last-mentioned  act 
was  amended,  and  the  powers  thereby  given  enlarged,  by 
another  act  made  and  passed  in  the  1st  and  2nd  years  of 
the  reign  of  her  present  Majesty,  intituled  ''An  Act  to 
amend  and  enlarge  the  Powers  and  Provisions  of  the  Act 
relating  to  the  Eastern  Counties  Bailway  -"  and  by  each 
of  these  acts  it  was  provided  that  the  same  should  be 
deemed  and  taken  to  be  public  acts,  and  should  be  judi* 
dally  taken  notice  of  as  such. 

Another  act  of  Parliament  was  made  and  passed  in  the 
6th  and  7th  years  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled  ''An  Act  for  making  a  Bail- 
way  to  form  a  communication  between  London  and  Cam- 
bridge, with  a  view  to  its  being  extended  hereafter  to  the 
Northern  and  Eastern  Counties  of  England ;''  and  by  this 
act,  also,  it  was  provided  that  the  same  should  be  deemed 
and  taken  to  be  a  public  act,  and  should  be  judicially  taken 
Botice  of  as  such. 

Another  act  of  Parliament  was  made  and  passed  in  the 
3nd  and  Srd  years  of  the  reign  of  her  present  Majesty, 
intituled  "An  Act  to  enable  the  Northern  and  Eastern* 
Bailway  Company  to  alter  the  Line  of  their  Bailway,  by 
forming  a  Junction  with  the  Eastern  Counties  Bailway,  to 
provide  a  Station  and  other  Works  in  Shoreditch,  and  to 
amend  the  Act  relating  to  the  Northern  and  Eastern  Bail* 
way ;"  and  by  this  act,  also,  it  was  provided  that  the  same 
should  be  deemed  and  taken  to  be  a  public  act,  and  should 
be  judicially  taken  notice  of  as  such. 
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The  Eastern  Counties  Railway  Company,  under  the  EjcK  of  Pie<n, 
powers  contained  in  the  acts  for  that  purpose,  proceeded     ^   ^      ^ 
to  take  the  necessary  premises  for  the  making  of  the     Attorney- 
Eastern  Counties  Railway,  and  the  line  of  such  railway  v. 

was  constructed  upon  a  viaduct,  of  the  average  height  of  couNTfiTs 
twenty  feet  or  thereabouts,  carried  by  means  of  arches  over  Railway  Co. 
the  several  streets  and  places  which  it  crossed.  Prior  to 
the  passing  of  the  act  2nd  &  3rd  of  her  present  Majesty, 
the  viaduct  had  been  constructed  in  the  vicinity  of  the 
places  before  mentioned,  crossing  Wheeler^street  by  an 
arch,  and  preparations  had  been  made  for  forming  the 
station  of  the  Eastern  Counties  Railway  Company  in  the 
same  immediate  vicinity,  and  on  a  level  with  the  viaduct. 
The  two  companies,  under  the  power  given  to  them,  pur-^ 
chased  and  pulled  down  the  houses  on  each  side  of  God* 
dard's-rents,  and  the  houses  on  Cock-hill,  and  the  houses 
on  each  side  of  Wheeler-street,  to  the  south  of  Goddard's- 
rents,  at  its  junction  with  Wheeler-street,  and  the  said 
respective  companies  also  purchased  and  pulled  down  some 
of  the  houses  in  Bell-court. 

.  Goddard's-rents  and  Cock-hill  have  always  been  and  are 
public  thoroughfares  for  passengers,  with  a  carriage  way 
from  Wheeler-street  along  Goddard's-rents  to  the  end  of 
Cock-hill,  where  posts  precluded  any  thoroughfare  for  car- 
riages. Bell-court  has  also  been  and  is  a  public  thorough* 
fare  for  foot  passengers,  and  Wheeler-street  has  also  been 
and  is  a  public  thoroughfare  for  carriages.  The  said  courts 
and  places  continue  to  be  of  the  same  width  as  they 
respectively  were  before  the  houses  were  pulled  down  and. 
removed. 

After  the  passing  of  the  said  act  2nd  &  3rd  of  her  present 
Majesty,  preparations  were  made  for  covering  over  the 
whole  of  Goddard's-rents  and  part  of  Cock-hill,  and  crossing 
Wheeler-street  and  covering  over  part  of  Bell-court,  such 
covering  over  the  said  several  places  being  intended  for  the 
laying  and  constructing  a  railway  or  railroad  from  the  in- 
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Exek.  rf  Pieoi,  tended  station  of  the  Northern  and  Eastern  Railway  Com- 
pany to  the  Eastern  Counties  Railway^  and  also  for  the 
constructing  of  certain  other  works^  the  said  companies 
claiming  to  he  entitled  to  constmct  by  the  means  aforesaid 
a  station  and  dep6t,  with  the  necessary  warehouses^  build- 
ings^ works^  and  conveniences. 

The  case  then  stated  the  filing  of  an  information  in 
the  Court  of  Chancery,  praying  an  injunction  against  the 
Eastern  Counties  Railway  Company  and  the  Northern  and 
Eastern  Railway  Company,  and  each  of  them,  to  restrain 
them  ''from  constructing  or  erecting  and  making,  or 
causing  to  be  constructed  or  erected  and  made,  any  oo* 
Tcring  or  building  over  the  way  or  passage  through  God- 
dard's-rents,  or  over  the  way  or  passage  through  Cock- 
hill,  or  over  Wheeler-street  and  Bell-court,  and  from  doing 
any  act  whereby  or  by  means  whereof  the  free  admission 
of  the  light  and  air  in  or  to  the  said  streets  or  passages 
might  be  obstructed  or  hindered :''  a  motion  made  in  pur- 
suance of  notice,  in  the  same  terms,  and  an  order  made  by 
the  Lord  Chancellor,  dated  17th  August,  1841,  whereby 
his  lordship  ordered  that  an  injunction  should  be  awarded^ 
to  restrain  the  defendants,  the  Eastern  Counties  Railway 
Company,  and  the  Northern  and  Eastern  Railway  Company, 
their  agents,  servants,  and  workmen,  from  constructing  or 
making  any  covering  or  building  over  the  way  or  passage 
through  Ooddard's-rents,or  over  the  way  or  passage  through 
Cock-hill,  or  over  Wheeler-street,  or  over  the  way  or  pas- 
sage through  Bell-court,  in  the  information  and  bill  men- 
tioned, further  or  otherwise  than  might  be  necessary  for 
the  purpose  of  constructing  a  railway  from  the  station  of 
the  Northern  and  Eastern  Railway  Company  to  the  East- 
em  Counties  Railway  Company,  in  pursuance  of  the  power 
given  by  an  act  passed  in  the  2nd  and  3rd  years  of  the 
reign  of  her  present  Majesty,  intituled,  &c.  And  that,  by 
consent  of  the  Attorney*  Gheneral,  it  was  ordered  that  a  case 
be  made  for  the  opinion  of  the  Judges  of  Her  Majesty's 
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Court  of  Exchequer^  upon  the  following  qnegtion>  tiz.  i-^ 
"Whether  the  said  defendants,  the  Eastern  Clounties  Railway 
Company  and  the  Northern  and  Eastern  Railway  Company^     Attorn  f.t- 
both  or  either  of  them,  were  entitled  to  construct  or  make        *V'"*'' 
any  covering  or  building  over  the  way  or  passage  through      co^™^^ 
Goddard's-rents,  or  over  the  way  or  passage  through  Cock*    Railway  Co. 
hill,  or  over  Wheeler-street,  or  over  the  way  or  passage 
through  Bell-court^  in  the  information  and  hill  mentionedj 
further  or  otherwise  than  might  be  necessary  for  the  pur-» 
pose  of  constructing  a  railway  from  the  station  of  the 
Northern  and  Eastern  Bailway  Company  to  the  Eastern 
Counties  Railway,  in  pursuance  of  the  said  powers  con<» 
tained  in  the  before-mentioned  act  of  Parliament* 

Thedefendants,  the  Eastern  Counties  Railway  Company 
and  the  Northern  and  Eastern  Railway  Company,  insist, 
that  under  the  powers  given  to  them  by  the  said  acts  of  Far«^ 
liament,  or  one  of  them,  they,  or  one  of  them,  have  or  has 
power  to  cover  over  for  other  purposes,  as  before  mentioned, 
than  may  be  necessary  for  the  purpose  of  constructing  a 
railway  or  railroad  from  the  station  of  the  Northern  and 
Eastern  Railway  Company  to  the  Eastern  Counties  Rail- 
way, the  ways  and  passages  in  the  information  mentioned, 
and  jMurts  of  them. 

The  Attorney- General f  for  the  relator. — The  acts  of  Par- 
liament referred  to  in  the  case  (a)  do  not  authorize  the 


(a)  The  following  are  the  ma- 
terial sections  of  the  railway  acts  :-— 

6  &  7  Will.  4,  c.  ciii,  s.  31,  after 
giring  the  Company  (the  Northern 
and  Eastern  Railway  Co.)  the  power 
of  entering  upon  lands,  &c.,  enacts, 
**  that  for  the  purposes  and  sub- 
ject to  the  provisions  and  restric- 
tions of  this  act,  it  shall  be  lawful 
for  the  said  Company,  their  agents 
and  workpeople,  and  all  other  per- 
\  by  them  authorised,  to  make 


or  construct  upon,  across^  under, 
or  over  the  said  railway  or  other 
works,  or  any  lands,  streeti,  hills, 
valleys,  roads,  railroads,  or  tram-> 
roads,  rivers,  canals,  brooks, 
streams,  or  other  waters,  such  in« 
dined  planes,  tunnels,  embank- 
ments, aqueducts,  bridges,  roads, 
ways,  passages,  conduits,  drains, 
pierSf  arches,  cuttingfi,  and  fences, 
as  the  said  Company  shall  think 
proper,  and  to  divert  or  alter  tha 
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and  Eastern  Railway  Company  to  arch  over 
public  thoroughfares  for  any  other  purpose  than  the  con- 


course of  any  roads  or  ways,  or  to 
raise  or  sink  any  roads  or  ways, 
the  more  conveniently  to  carry  the 
same  over  or  under,  or  hy  the  side 
of  the  said  railway  ;  and  also  in  or 
upon  the  said  railway,  or  any 
lands  adjoining  or  near  thereto,  to 
erect  and  make  such  toll  and  other 
houses,  warehouses,  yards,  stations^ 
engines,  and  other  works  and  con- 
veniences connected  with  the  said 
railway,  as  the  said  Company  shall 
think  proper ;  and  also  from  time 
to  time  to  alter,  repair,  &c.,  and 
generally  to  do  or  execute  all  other 
matters  and  things  necessary  or 
convenient  for  constructing,  main- 
tainingy  altering,  or  repairing  and 
using  the  said  railway  and  other 
works  by  the  said  act  authorized, 
they  the  said  Company  doing  as 
little  damage  as  may  be,  &c„  and 
making  satisfaction,  &c." 

The  2  &  3  Vict.  c.  Ixxvii,  s.  1, 
recites,  "  that  it  would  be  greatly 
beneficial  to  the  Northern  and 
Eastern  Railway  Company,  and 
also  of  advantage  to  the  public, 
that  the  Northern  and  Eastern 
Railway  should  be  provided  with 
a  station,  yard,  warehouses,  and 
other  conveniences,  near  to  the 
London  depot  or  terminus  of  the 
said  Eastern  Counties  Railway." 

Sect.  5  enacts,  <*  that  it  shall  be 
lawful  for  the  said  Northern  and 
Eastern  Railway  Company,  and 
they  are  hereby  empowered,  to 
provide  a  station,  depot,  and  yard, 
and  to  erect  warehouses,  and  such 
other  buildings,  works,  and  con- 
veniences, with  all  necessary  ap- 
proaches, as  they  shall  think  pro- 


per for  the  purposes  of  their  said 
railway  undertaking,  and  to  con- 
struct a  ridlway  from  sach  station 
to  join  the  said  Eastern  Counties 
Railway,  in  the  respective  parishes, 
townships,  and  extra-parochial 
places  of  Saint  Matthew,  Bethnal 
Green,  Christ  Church,  Spitalfielda, 
and  St.  Leonard,  Shoreditch." 

Sect.  6.  "  It  shall  be  lawful  for 
the  said  Northern  and  Eastern 
Railway  Company,  and  they  are 
hereby  empowered,  for  the  purposes 
aforesaid,  to  take  the  lands  and 
buildings  described  in  the  schedule 
to  the  said  act ;  and  all  the  clauses, 
powers,  provisions,  directions,  re- 
gulations, liabilities,  and  restric* 
tions  contained  in  the  said  North- 
ern and  Eastern  Railway  Act,  and 
in  any  act  passed  for  extension  of  the 
same  act,  relating  to  the  compulsory 
purchase  of  lands  for  making  the 
said  Northern  and  Eastern  Rail- 
way, shall  extend  and  apply  to  the 
purchase  of  lands  and  buildings  for 
the  railway  hereby  authorized  to 
be  made,  and  for  the  station,  depot, 
yard,  warehouses,  works,  buildings, 
conveniences,  and  approaches  here- 
by authorized  to  be  made  and  pro- 
vided, as  fully,  to  all  intents  and 
purposes,  as  if  such  clauses,  powers^ 
provisions,  directions,  regtdationa, 
and  restrictions  were  herein  re* 
peated  and  re-enacted,  with  respect 
to  the  land  and  buildings  hereby 
authorized  to  be  taken  as  afore- 
said.'* 

Sect  67.  "  In  crossing  all  roads, 
public  roads,  courts,  and  alleys  in 
the  said  parishes,  respectively,  for 
the  purposes  of  making  the  «ai4 


TRINirr  TERH,  5  VICT. 


%n 


AnORN-ET- 

Gbnbral 
v« 

Eabtbrn 

Counties 

Railway  Co. 


^traction  of  their  line  of  railway.  They  have  no  power^  ^'c*-  •/  '''««» 
therefore,  to  arch  them  over  for  the  purpose  of  erecting  a 
station.  The  5th  section  of  the  2  &  3  Vict.  c.  Ixxvii,  does 
no  more  than  give  them  the  power  of  providing  a  station, 
yard,  warehonsesj  &c.,  but  says  nothing  as  to  the  manner  of 
its  constmction.  The  31st  section  of  the  6  &  7  Will.  4, 
c,  ciiiy  empowers  them  to  make  or  constract  ''npon,  across, 
under,  or  over  any  lands,  streets,  &c.,  such  inclined  planes, 
tunnels,  embankments,  &c.,  &c.,  arches,  cuttings,  and 
fences,  as  they  shall  think  proper,'' .  .  .  .  "  and  also,  in  and 
upon  the  said  railway  or  any  lands  adjoining  or  near 
thereto,  to  erect  and  inclose  such  toll  and  other  houses, 
warehouses,  yards,  stations^  and  other  works  and  conveni- 
ences connected  with  the  said  railway,  as  the  said  company 
shall  think  proper;''  and  generaUy  ''to  do  and  execute 
all  other  matters  and  things  necessary  or  convenient  for 
constructing,  maintaining,  &c.,  the  said  railway  and  other 
foorhs  by  the  said  act  authorized : "  but  the  terms  of  this 
clause  do  not  authorize  to  erect  a  station  over  a  street.  The 
powers  and  authorities  given  by  this  section  are  to  be 


railway  hereby  authorized  to  be 
made,  the  said  railway  shall  be  so 
formed,  and  for  ever  continue,  as  to 
leave  a  clear  and  open  space  for  such 
streets,  roads,  public  ways,  courts, 
and  alleys ;  and  that  all  arches  un- 
derneath the  Ust-meutioned  rail- 
way shall  open  across  the  whole 
width  of  such  roads,  streets,  public 
ways,  courts,  and  alleys,  including 
the  footpaths  thereof  respectively ; 
and  that  the  forms  of  the  said  arches 
shall  be  either  semi-ellipses  or  seg- 
jnents  of  arches,  and  that  none  of 
the  said  arches  shall  be  less  than 
sixteen  feet  clear  in  height ;  and 
that  the  present  levels  of  the  said 
roads,  streets,  and  public  ways, 
•shall  not  in  any  manner  be  altered 


or  interfered  with,  unless  in  cases 
where  the  commissioners  of  pav- 
ing, or  trustees  holding  jurisdiction 
over  such  streets,  &c.,  shall  con- 
sent, in  writing,  that  the  said  arch- 
way shall  be  of  less  dimensions,  or 
that  the  levels  of  any  such  roads, 
&c.  shall  be  altered." 

Sect.  73.  "  Nothing  in  this  act 
contained  shall  extend  to  prejudice, 
derogate,  or  diminish  any  of  the 
privileges  of  any  parish  over  which 
the  said  railway  shall  pass,  under 
and  by  virtue  of  the  said  act  of  the 
57  Geo.  3,  or  any  local  act  or  acts 
of  Parliament,  but  that  the  same 
shall  be  in  full  force  and  effect  as 
if  this  act  had  not  been  passed." 
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E*eh.  of  Pleas,  constnied  reddendo  singula  singulis.  The  company,  there^ 
,  ^^'  ^  fore,  can  erect  stations  only  in  and  upon  the  railway  itself, 
ATTORNbY-  or  any  adjoining  lands ;  the  power  to  make  erections  over 
streets  being  confined,  by  the  proper  construction  of  the 
clause,  to  such  as  are  necessary  in  the  construction  of 
Railway  Co.  i}^q  g„^  Qf  railway.  It  is  always  to  be  remembered,  that 
acts  of  Parliament  of  this  kind,  being  in  the  nature  of 
bargains  between  the  undertakers  and  the  public,  are  not 
to  receive  an  extended  construction  as  against  the  latter. 

The  SoUdtor-General,  for  the  defendants. — ^Upon  a  com- 
parison of  the  several  clauses  of  these  acts  of  Fai*liament,  it 
is  clear  that  both  these  companies  have  the  power  of  erect- 
ing stations,  as  well  as  constructing  the  line  of  railway 
itself,  upon  arches  thrown  over  the  public  streets.  It  is 
obvious  that  without  stations  the  railway  would  be  useless* 
The  Eastern  Counties  Railway  had,  as  appears  by  the  case, 
already  carried  their  line  of  railway  over  Wheeler-street. 
Now  the  2  &  3  Vict.  c.  Ixxvii  recites,  in  the  preamble,  that 
it  would  be  of  advantage  to  the  public  that  the  Northern 
and  Eastern  Counties  Bailway  should  have  a  station  near 
the  depdt  of  the  Eastern  Counties  Bailway;  and  the  5th 
section  then  proceeds  to  empower  the  former  Company  to 
provide  a  station,  warehouses,  &c.,  and  to  construct  a  rail- 
way from  such  station,  to  join  the  Eastern  Counties  Rail- 
way. The  two  railroads,  therefore,  were  clearly  intended 
to  be  upon  the  same  level,  and  it  was  essential  that  the  new 
station  should  be  on  that  level  also.  Then  sect.  6  enacts, 
that  all  the  powers,  provisions,  &c.,  in  the  Northern  and 
Eastern  Bailway  Act,  6  &  7  Will.  4,  c.  ciii,  shall  apply  to 
the  purchase  of  land  and  buildings  for  the  railway  thereby 
authorized  to  be  made,  and  for  the  station,  depdt,  &c. 
thereby  authorized  to  be  made  and  provided,  as  if  they 
were  therein  repeated  and  re-enacted.  Those  words  clearly 
incorporate  into  this  act  the  provisions  of  the  6  &  7  Will.  4, 
c.  ciii,  s.  31,  and  amongst  them  that  of  making,  for  the 
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purposes  as  well  of  the  new  line  of  railway  as  of  the  sta-  Stch,  rf  puob, 

tion^  arches  over  the  public  streets.     [He  contended  also  '  ^ 

that  the  commissioners  under  the  Paving  Acts  had  no    Attorney- 

Oenekal 
power^  under  their  acts,  to  control  these  proceedings  of  v. 

the  railway  companies;  but  as  the  Court  did  not  give      CountTbs 

judgment  on  this  pointy   that  part  of  the  argument  is  R^'^'^AYCa 

omitted.] 

The  AitGrney-General,  in  reply,  insisted,  that  as  the 
78rd  section  of  the  2  &  8  Vict.  c.  Ixxvii,  expressly  enacted 
that  nothing  therein  contained  should  prejudice  or  dimi- 
nish the  privileges  of  any  parish  over  which  the  railroad 
should  pass,  the  Paving  Commissioners  had  the  power^ 
under  their  acts,  of  removing  any  part  of  the  railroad  which 
should  be  an  obstruction  to  the  street. 

Cur.  adv.  vult. 


The  foUowing  certificate  was  afterwards  sent  to  the 
Court  of  Chancery : — 

''We  are  of  opinion  that  the  Northern  and  Eastern 
Counties  Railway  Company  were  entitled,  if  it  was  neces- 
sary  or  reasonably  convenient  for  the  construction  of  a 
station  and  proper  warehouses,  to  construct  and  make 
coverings  or  buildings,  by  arches  or  otherwise,  over  the 
public  streets  mentioned  in  the  said  case,  in  like  manner 
as  they  were  entitled  to  do  for  the  construction  of  the 
railway  itself;  and  that  by  their  last  act  of  Parliament 
they  were  expressly  authorized  to  construct  such  station 
and  warehouses  at  or  near  High-street,  Shoreditch''  (a). 

"Abinoer. 
J.  Parke, 
E,  H.  Alderson.'* 


(a)  See  the  report  of  the  case  in  the  Court  of  Chancery,  Railway  and 
Canal  Cases,  Vol.  2,  p.  823. 
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Exch.  tf  Plea9f 
1842. 

''*"^*''*"^  The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough 

T      »,  of  Carmarthen  v.  Evans  and  Others. 

June  7. 

A  challenge  to  X  HIS  was  an  action  of  assumpsit  for  rent  payable  in  ra- 
the poUs^ought  spect  of  the  use  and  occupation  of  certain  market  stalls  and 
*°  ^'ndcTl  premises,  together  with  the  tolls,  brought  by  the  mayor, 
such  a  way  at  aldermen,  and  burgesses  of  the  borough  of  Carmarthen 
it  may  be  then  agaiust  the  defendant  Evans,  and  two  persons  who  had  be- 
nUi  priiM^re-  comc  his  Sureties.  The  venue  was  laid  in  the  county  of 
cord,  80  that  the  borough  of  Carmarthen :   and  Evans  having  pleaded 

the  other  party  -  »  '  o   *^ 

may  either  nou  assumpsit,  and  the  two  other  defendants  having  suf* 

coonterpiead,  fercd  judgment  by  default,  the  cause  came  on  for  trial 

maltw  of*  before  Maule,J.j  at  the  last  Spring  Assizes  for  the  bo- 

challenge ;  rough  of  Carmarthen.     The  defendant  Evans  then  chal- 

challenges  are  Icugcd  the  array,  on  the  ground  that  the  sheriff,  who  re- 

record,*^th?*^  tumcd  the  jury  panel,  was  a  member  of  the  corporation, 

party  is  not  and  the  polls,  ou  the  ground  that  each  juryman  called  was 

tion  as  a  matter  likewise  a  member.  These  challenges  were  overruled  by  the 

sist"uponthem.  learned  Judge,  and  thereupon  /.  EvanSj  as  counsel  for 

Cour?wouid  *  *b®  defendant  Evans,  declined  to  appear  and  try  the  cause, 

probably  in  rphc  challenge,  howcvcr,  was  not  put  upon  the  record.  The 

where  a  wiid  plaintiffs  proceeded,  and  having  recovered  a  verdict,  the  de- 

challenge  has  *      ,  ^  .     '  ^    ^  ,      .       ,  ,  , 

been  made  and  fcudaut  Evaus,  in  EastcT  Term,  obtained  a  rule  to  shew 

nisTprius,  but  cause  why  the  judgment  should  not  be  arrested,  or  the  ver- 

Tt  u*^n°the  ^^*  ®®*  aside,  on  the  ground  of  the  validity  of  the  above 

record,  grant  a  challenges.    Against  this  rule 

new  trial,  they 
will  not  do  so 

murh!llr?bwn      ^-  ^-  WiUiama  now  shewed  cause.— The  learned  Judge 

aware  of  the  haying  decided  the  validity  of  the  challenges  against  the 

lenge  before  defendant,  he  ought  to  have  put  the  challenges  upon  the 

migh'tbymov-  Tccord,  if  he  wishcd  to  avail  himself  of  them;   and  not 

the  venue"have  ^*^^S  ^°^®  ®^^  ^®  "  °®^  °^^  ^^  *  situation  tO  insist  UpOU 

obviated  the  the  objection.    This  subject  was  very  fully  discussed  in  the 

^^^  case  of  Rex  v.  Edmonds  (a) ;  and  Abbott,  C.  J.,  in  delivering 

(a)  4B.&Ald.  471. 


Evans. 
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the  judgment  of  the  Court  in  that  case,  says,  "  Every  chal-  Exch.  of  Piea», 
lenge,  either  to  the  array  or  to  the  polls,  ought  to  be  pro-  ^  '   ^ 

pounded  in  such  a  way  that  it  may  be  put  at  the  time  upon  Mayor,  «tc.  ot 
the  nisi  prius  record ;  and  so  particular  were  they  in  early  v. 

times,  when  challenges  were  more  in  use,  that  it  was  made 
a  question  in  27  Hen.  8,  13  B.,  pi.  88,  whether  it  was  not 
a  fatal  defect  to  omit  the  concluding  of  it  with  an '  et 
hoc  paratus  est  verificare  -/  and  it  was  because  many  prece- 
dents were  shewn  without  such  a  conclusion,  and  the  jus- 
tices did  not  choose  to  depart  from  the  precedents,  that  it 
was  held  unnecessary .''     It  is  then  stated,  that  when  a 
challenge  is  made,  the  adverse  party  may  either  demur  or 
counter-plead,  or  he  may  deny  what  is  alleged  for  matter 
of  challenge ;  and  it  is  then  only  that  triers  are  to  be  ap- 
pointed.   After  quoting  various  instances  in  which  the 
objections  had  been  put  upon  the  records,  his  Lordship 
thus  proceeds :  "  The  challenges,  therefore,  ought  to  have 
been  put  upon  the  record,  and  the  defendants  are  not  in  a 
condition  in  strictness  to  ask  of  the  Court  an  opinion  upon 
their  sufBciency.'^    That  is  a  distinct  authority  that  no 
party  can  take  advantage  of  a  challenge,  unless  it  be  put 
upon  the  record :  and  this  is  a  case  in  which  the  Court  will 
adhere  to  the  strict  rules  of  law,  since  here  the  defendant 
was  aware  of  one  at  least,  if  not  of  both  of  the  objections, 
long  before  the  trial,  and  might  have  moved  to  change 
the  venue ;  instead  of  which  he  abstained  from  so  doings 
that  he  might  at  the  trial  avail  himself  of  it  as  a  vexatious 
defence.     Goodright  d.  Richards  v.  WiUiams  {a)  was  cited 
as  an  authority  for  arresting  the  judgment ;  but  that  case 
is  very  distinguishable,  for  there  the  venire  was  obviously 
wrong  on  the  face  of  the  proceedings ;  but  this  not  being 
an  objection  on  the  record,  the  same  argument  does  not 
arise. 

Evans,  in  support  of  the  rule. — ^The  ancient  rule,  as  to- 
(a)  2  M.  &  Selw.  270. 


EVANI. 
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Ejpi:h.qfPi€M,  the  necessity  of  putting  this  objection  npon  the  record, 
N...^,.^     no  longer  prevails,  and  it  is  now  not  usual  to  do  so.    The 

Matop,&c.  or  case  of  Rex  y.  Edmonds  is  in  the  defendant's  favour. 
V.  Abbott,  C.  J.,  after  saying  that  m  stnctness  the  challenges 

ought  to  have  been  put  upon  the  record,  says,  ''  But  not* 
withstanding  this  defect  of  form  on  the  part  of  the  de» 
fendants,  the  Court  has  taken  into  consideration  the  va» 
lidity  of  these  challenges ;  and  it  is  on  the  ground  of  their 
invalidity,  not  on  the  defect  of  form,  that  we  think  the  rule 
ought  to  be  refused/'  That  is  a  clear  authority  to  shew 
that  the  Court  will,  upon  such  a  motion  as  the  present, 
entertain  the  validity  of  these  objections.  As  to  the  argu- 
ment that  the  defendant  ought  to  have  moved  to  change 
the  venue,  it  is  a  sufficient  answer  to  say  that  it  was  not 
his  but  the  plaintiffs'  duty  to  have  done  that.  They  laid 
the  venue  where  it  was,  and  knew  who  were  to  try  the 
cause.  They  might  have  suggested  the  circumstance  that 
the  sheriff  was  a  corporator,  and  procured  the  venire  to  be 
awarded  to  the  coroner  or  elisors.  In  Co.  Lit.  157.  b.,  it  is 
laid  down  thus : — ''  If  the  defendant  may  have  a  principal 
cause  of  challenge  to  the  array,  if  the  sheriff  return  the 
jury,  the  plaintiff  in  that  case  may,  for  his  own  expedition, 
allege  the  same,  and  pray  process  to  the  coroners ;  which 
he  cannot  have,  unless  the  defendant  will  confess  it;  but  if 
the  defendant  will  not  confess  it,  then  the  plaintiff  shall  have 
a  vemrefadoi  to  the  sheriff,  and  the  defendant  shall  never 
take  any  challenge  for  that  cause;  and  so  in  like  cases. 
But  on  the  part  of  the  defendant  any  such  matter  shall 
not  be  alleged,  and  process  prayed  to  the  coroners ;  because 
he  may  challenge  the  jury  for  that  cause,  and  can  be  at  no 
prejudice.'*  [Parke,  B. — ^The  defendant  might,  however, 
have  moved  to  change  the  venue  if  he  had  thought  it  worth 
his  while.  Lord  Abmger,  C.  B. — ^Why  should  we  relieve 
you,  when  you  had  so  easy  a  mode  of  relieving  yourself,  by 
application  to  a  judge  at  chambers?]     It  is  not  the  prac- 


EVAMS. 
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tice  to  do  to.    In  Rex  y.  DoWy  (a),  the  matter  was  con-  E*<:h,  »/  p/au, 

1  842 
troverted  and  tried^  and  the  panel  was  quashed  on  the  ^  '   ^ 

ground  of  unindifference  in  the  sheriff.    The  doctrine  laid  Mayor,  &c.  op 

down  bj  Lord  Coke  has  never  been  contravened,  and  that        _  v. 

is  in  accordance  with  the  practice.    [Lord  Aiinger^  C.  B. — 

It  is  the  frequent  practice  to  make  applications  to  the  Court 

or  a  Judge  at  chambers  respecting  the  supposed  partiality  of 

juries  in  particular  cases.    Parke,  B. — ^The  corporation  in 

this  case,  in  point  of  fact,  are  not  the  real  parties.    The 

money  would  not  in  any  way  go  into  their  pockets.]     But 

they  are  interested  in  the  rate  being  established,  for  if  the 

public  funds  are  not  sufiScient,  they  must  then  be  rated. 

Lord  Abinger,  C.  B. — ^I  think  this  rule  ought  to  be  dis- 
charged. With  respect  to  the  motion  in  arrest  of  judg- 
ment, I  am  of  opinion  that  it  cannot  be  supported,  for, 
looking  at  the  Municipal  Corporation  Act,  it  does  not  ap- 
pear that  either  the  sheriff  or  any  one  of  the  jury  must 
necessarily  have  been  a  member  of  the  corporation.  As  to 
the  interest  of  the  jury  in  the  result  of  this  suit,  that  is  also 
uncertain ;  for  they  might  not  have  any  property  on  which 
a  rate  could  be  made.  At  all  events,  therefore,  the  objec- 
tions urged  in  this  case  were  only  matters  of  challenge : 
and  whether,  if  the  challenge  upon  those  grounds  have 
been  put  upon  the  record,  it  would  have  been  valid,  it  is 
unnecessary  to  consider ;  for  then  the  result  might  have 
been  that  the  Judge  would  have  had  a  new  panel,  or  the 
cause  might  not  have  been  tried  at  all.  The  objections 
urged  must  have  been  obvious  to  the  defendant  from  the 
very  first,  as  he  knew  the  venue  was  laid  in  the  borough  of 
Carmarthen;  and  if  he  had  wished  to  avail  himself  of  them, 
he  might  have  applied  to  change  the  venue,  which  is  every 
day's  practice,  and  is  a  simple  and  cheap  mode  of  obviating 
such  a  di£Sculty.   The  object  of  the  defendant  was,  however, 

(a)  2  B.  &  Cr.  104  ;  3  D.  &  R.  311. 
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Bxeh,  ofPieoi,  to  put  the  parties  to  expense^  and  he  deserves  no  indulgence ; 

^         '  ^     and  although,  if  the  omission  had  arisen  from  the  mistake  of 

Mayor,  &c.  OF  counsel.  Or  the  defendant  had  been  misled  by  the  dictum 

Carmarthsn  "* 

V,  of  the  Judge  at  Nisi  Prius,  we  might  have  granted  a  new 

trial  and  changed  the  venue;  yet  that  could  only  have 
been  done  on  an  affidavit  of  merits,  which  are  not  sug- 
gested here,  and  payment  of  the  costs.  The  result  of  grant- 
ing a  new  trial  would  only  be,  that  the  defendant  would  go 
down  again  and  lose  it,  and  in  mercy  to  him  we  ought  to 
refuse  this  application. 

Pabke,  B. — The  sheriff,  in  this  case,  was  not  necessarily 
incompetent  to  summon  the  jury,  nor  the  jury  to  try  it;  it 
is  possible  that  not  one  of  them  might  be  a  member  of  the 
corporation,  or  even  an  inhabitant  of  the  borough,  for 
they  might  all  be  resident  beyond  its  limits  within  the 
county.  The  objection,  therefore,  must  have  been  sug- 
gested by  a  challenge,  and  that  has  not  been  made  in  a 
proper  manner  at  the  time  and  place  where  it  should  have 
been  taken.  The  defendant,  consequently,  can  only  ask  for 
a  new  trial  as  a  matter  of  favour;  and  I  think  this  is  not 
a  case  in  which  we  ought  to  assist  the  defendant  at  all. 
This  rule  must  therefore  be  discharged. 

GuBNBT,  B.,  and  Bolve,  B.,  concurred. 

Rule  discharged. 
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Eiteh,  of  Pleat, 
1842 
Obazebrook  and  Another  v.  Pickford  and  Another  (a).      ^      v      "^ 

X  HIS  was  a  case  in  which  an  application  had  been  made  The  assignees 
by  the  defendants  to  a  judge  at  chambers^  under  the  first  ^  whom  cef!* 
section  of  the  Interpleader  Act,  1  Will.  4,  c.  58,  under  the  *"^re^n1i  ed 
following  circumstances : — The  defendants,  who  are  common  having  set  up 

1         1  -I  #.i-i  -eimi*  claim  to  the 

earners,  received  on  board  one  of  their  boats,  in  Stafford-  goods  in  the 

shire,  certain  goods  consigned  to  one  Charles  Hoppe,  of  dcfisn'dantMhe 

Blackfiiars-road,  Surrey.    Before  the  delivery  of  the  goods  ^*"""»  '^* 

to  Hoppe,  they  were  claimed  by  the  plaintiffs,  the  vendors,  plied  to  a 

and  another  claim  was  also  afterwards  set  up  to  them  by  the  6rst"se?tion 

the  trustees  named  in  a  deed  of  assignment  made  by  pfeJder  Ac'and 

Hoppe  for  the  benefit  of  his  creditors.    A  fiat  in  bank-  obtained  an 

.         T*  It       order,  that  un- 

ruptcy  was  subsequently  sued  out  against  Hoppe,  and  the  less  cause  were 

goods  were  claimed  also  by  his  assignees.    On  the  ist  'ontrary'ona 

November,  1841,  the  plaintiffs  commenced  this  action  of  ^^  "^,***'  '*** 

trover  against  the  defendants  for  the  recovery  of  the  should  be  barred 

goods.  The  defendants  attorney  wrote  to  the  assignees,  in-  pay  the  defend. 

forming  them  of  the  action,  and  desiring  to  know  whether  J!2rignees*at^*** 

they  intended  to  maintain  their  claim,  as  the  defendants  **"^*^  ®"  **>® , 

''  '  day  named,  and 

meant  to  make  an  application  under  the  Interpleader  Act.  objected  to  the 
The  attorney  of  the  assignees  replied,  that  they  should  costTbythem;' 
not  persist  in  their  claim  to  the  goods.    On  the  I6th  De-  *^  d^^hmed. 
oember,  an  order  was  made  by  Alderson  B.,  "  that  unless  Several  sum- 

"  monses  were 

cause  be  shewn  to  the  contrary  on  a  day  therein  named,  the  subsequently 
assignees  of  Hoppe  be  barred  their  claim  to  the  goods  in  on'^the'pUinUffs 
question,  and  that  they  pay  to  the  plaintiffs  the  costs  of  ^^^^^^^^^, 
this  application;  that  the  defendants  deliver  up  the  goods  nees  to  state  the 

1.1  1         1   .      .«.  ,  1     .  !•    1  .  n*tureand  par- 

claimed  to  the  plaintiffs,  and  pay  their  costs  of  the  action,  ticuiars  of  their 

which  shall  be  finally  stayed,  and  that  the  assignees  do  cui^'^^The 

pay  to  the  defendants  their  costs  of  the  action,  and  of  this  ■»»»««>««  did 

'^  ^  '  not  attend  on 

application,  and  repay  to  them  the  plaintiffs'  costs  of  the  any  of  these 
action."      On  the  day  named  in  the  order,  the  attorney  jieur^^ttht 

Judge  had  no 
jurisdiction  under  the  act  to  order  the  assignees  to  pay  costs. 

(a)  This  case  was  determined  in  Easter  Term  (April  17). 
VOL.X.  U  M.W. 
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Exck,^Plmt,  of  the  assignees  attended  before  Bolfe,  B.^  and  opposed 
*  ^     the  order  being  made  absolute^  and  the  learned  judge 

Grazebrook  discharged  it^  on  the  ground  that  the  summonses  on 
PicKFo&o.  which  it  was  drawn  up  were  not  made  returnable  on  two 
successive  days.  On  the  18th  of  December^  the  defend- 
ants took  out  another  summons^  calling  on  the  plaintiff's 
and  the  assignees  to  shew  cause  whj  thej  should  not  ap- 
pear and  state  the  nature  of  their  respective  claims  to  the 
goods.  On  the  return  of  this  summons  a  second  issued^ 
and  two  other  summonses  in  similar  terms  were  subse- 
quently taken  out^  and  served  on  the  assignees,  to  none  of 
which  they  appeared.  On  the  2drd  of  December,  the  fol- 
lowing order  was  made  by  Gvmey,  B.: — "  I  do  order,  that 
the  claim  of  the  assignees  of  Charles  Hoppe,  a  bankrupt, 
be  barred  to  the  goods  in  the  hands  of  the  defendants,  the 
subject  of  this  action :  and  I  further  order,  that  this  action 
be  discontinued  on  payment  by  the  defendants  of  the 
plaintiff's'  costs,  and  delivery  up  of  the  said  goods,  on  pay- 
ment of  the  carriage :  and  I  do  further  order,  that  the 
said  assignees  repay  the  defendants  the  costs  so  paid  by 
them  to  the  plaintiffs,  and  also  the  defendants'  costs.'' 

In  Easter  Term,  KeUy,  on  behalf  of  the  assignees,  ob- 
tained a  rule  calling  upon  the  defendants  to  shew  cause 
why  so  much  of  the  order  of  Gwmey,  B.,  as  required  the 
assignees  to  pay  costs  should  not  be  rescinded,  contending 
that  the  learned  judge,  under  the  circumstances  of  this 
case,  had  no  jurisdiction  under  the  statute  to  direct  the 
payment  of  those  costs  :-Hating  Lanberi  v.  Cooper  (a). 

Martin  shewed  cause. — ^The  assignees  having  appeared 
upon  the  order  nisi,  that  must  be  taken  as  an  appearance 
for  all  purposes  necessary  to  bring  them  within  the  juris- 
diction of  the  judge  under  the  statute.  It  is  not  essentialj 
in  order  to  subject  a  claimant,  appearing  before  the  judge, 

(a)  5  Dowl.  P.  C.  547. 
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to  his  jariadiction  as  to  oosts^  that  the  party  should  then  Ssek.  tfPieai, 
maintain  or  relinqnish  his  claim.     Suppose  he  appeared,    ^  ^  '  ^ 
and  requested  that  the  summons  might  stand  over  to  a  QuAnM&nk 
future  day,  would  not  that  be  sufficient  to  give  the  judge     pictroaD* 
jurisdiction  to  award  costs  against  him?    Any  suggestion 
of  the  party,  made  to  induce  the  judge  either  to  act  or  re* 
frain  from  acting  with  respect  to  the  matter  brought  before 
him,  ought  to  be  sufficient  for  that  purpose.     The  first 
section  of  the  statute  expressly  empowers  the  Court  or  the 
judge  to  ''  make  such  other  rules  and  orders  therein,  as  to 
costs  and  all  other  matters,  as  may  appear  to  be  just  and 
reasonable/' 

Keltic,  contra. — ^The  order  nisi  was  not  an  order  within 
the  terms  of  the  Interpleader  Act,  and  the  appearance  of 
the  assignees  on  that  order,  for  the  mere  purpose  of  pro- 
tecting themselyes  from  the  payment  of  costs,  cannot  be 
deemed  sufficient  to  bring  them  within  the  jurisdiction 
given  by  the  act.  An  order  has  here  been  made  upon 
them  to  pay  costs  in  a  proceeding  to  which  they  were  no 
parties. — He  was  then  stopped  by  the  Court. 

Farkb,  B. — ^This  rule  must  be  absolute.  It  is  admitted 
there  was  no  appearance  upon  the  summons  on  which 
the  order  of  my  brother  Oumey  was  made.  Then  with 
respect  to  the  appearance  on  the  order  nisi,  that  was  not 
an  appearance  within  the  meaning  of  the  statute.  Where 
the  party  appears  to  litigate  his  claim,  that  gives  the  judge 
jurisdiction  as  to  costs,  but  here  there  has  been  no  such 
appearance;  the  assignees  appeared  merely  to  object  to 
the  irregularity  of  the  proceedings. 

Alsbbson,  B. — It  is  quite  clear  that  there  has  been  no 
appearance  upon  the  summons  on  which  this  order  was 
made.  The  ground  on  which  the  order  proceeds  is,  that 
the  case  is  one  falling  within  the  third  section  of  the  act ; 
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Grazebkook 

V. 
PiCKFORD. 


Bxeh.qfPUai,  bat  the  assignees  never  attended  the  sommons,  which  is 
the  only  foundation  of  the  order.  I  am  not  quite  prepared 
to  say  there  was  not  an  appearance  within  the  statute  be- 
fore my  hroHier  Rolf e :  but  I  quite  agree  that  the  rule  laid 
down  by  my  brother  Parke  is  the  proper  rule  to  guide  the 
discretion  of  the  Court ;  namely^  that  an  appearance  merely 
to  object  to  the  irregularity  of  the  proceedings  ought  not 
to  subject  the  parties  to  costs. 


RoLFE^  B.,  concurred. 


Rule  absolute. 


June  9. 

The  plaintifl; 
having  been 
employed 
by  the  de- 
fendant to  do 
certain  work  for 
him,  employed 
C.  to  assist  him 
in  doing  the 
work,  upon  the 
terms  that  when 
the  plaintiff 
earned  j^l,C. 
was  to  haye  8«. 
and  the  plaintiff 
12ff.,  and  which 
sum  C.  was  to 
be  paid  whether 
the  plaintiff  was 
paid  or  not,  and 
for  which  he 
swore  that  be 
looked  only  to 
the  plaintiff  for 
payment  :— 
Ifeid,  in  an  ac- 
tion brought  by 
the  plaintiff  to 
recover  the  price 
of  the  work, 
that  C.  was 
rendered  a 
competent 
witness  for  the 
plaintiff,  by 
indorsing  bis 
name  on  the 
record  under 
8  &  4  Will.  4, 
c.  48,  s.  26. 


Cabb  t7.  Adams. 

ixSSUMPSIT  for  work  and  labour,  and  on  an  account 
stated.    Flea,  non  assumpsit. 

The  cause  was  tried  before  the  under-sheriff  of  Middle- 
sex, when  the  plaintiff,  in  order  to  prove  his  demand, 
called  a  person  named  Cocking,  who,  upon  being  ex- 
amined on  the  voir  dire,  stated  that  he  was  employed  by 
the  plaintiff  to  assist  him  in  doing  the  work  in  question, 
upon  the  following  terms,  viz.,  "  that  when  the  plaintiff 
earned  iSl,  he,  the  witness,  was  to  have  Ss.  and  the  plain- 
tiff 128. ;  that  he  expected  to  be  paid  whether  the  plaintiff 
was  paid  or  not ;  and  that  he  looked  only  to  him  for  pay- 
ment, and  had  nothing  to  do  with  the  defendant.''  Upon 
this  it  was  objected  for  the  defendant,  that  the  witness 
was  incompetent ;  and  the  plaintiff,  in  order  to  restore  his 
competency,  proposed  that  his  name  should  be  indorsed 
on  the  record  under  3  &  4  Will.  4,  c.  42,  s.  26.  The  de- 
fendant, however,  insisted  that  this  would  not  restore  his 
competency,  and  the  under-sheriff,  being  of  that  opinion, 
nonsuited  the  plaintiff.  A  rule  nisi  for  a  new  trial  having 
been  obtained,  it  was  argued  in  the  last  term  by  Chadtoick 
Jones  for  the  plaintiff,  and  CyMaUey  for  the  defendant 
The  Court,  being  of  opinion  that  the  witness  was  interested, 
discharged  the  rule,  without  adverting  to  the  proposal  for 
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indorsing  Us  name  npon  the  record.    In  conseqaence^  Bxeh.  qf  PUoi, 


1842. 


however,  of  this  having  been  suggested  to  the  Court,  they 

stayed  the  rule,  and  desired  that  the  case  should  be  re-        ^ab& 

argued  on  this  point.    Accordingly,  Adams. 

(yMaUetf  now  shewed  cause. — It  is  conceded,  that  if  the 
witness's  right  to  recover  depended  npon  the  verdict  and 
the  record  alone,  the  indorsing  of  his  name  npon  the  re- 
cord would  make  him  a  competent  witness ;  but  putting 
the  record  out  of  the  question,  the  verdict  for  the  plaintiff 
would  itself  advance  his  interests.  He  was  to  have  8^.  out 
of  every  208.  that  the  plaintiff  received,  and  the  amount  so 
received  would  be  capable  of  proof  without  the  record. 
He  had  a  direct  interest  in  increasing  the  amount ;  and 
the  plaintiff  would  be  prevented  from  saying  that  he  had 
not  recovered  that  amount.  The  witness  would  in  fact  be  a 
partner  in  the  amount  recovered,  and  entitled  to  two-fifths 
of  it.  But  even  if  he  were  not,  his  evidence  tends  to  place 
him  in  a  better  situation,  for  if  the  money  be  recovered,  and 
gets  into  the  plaintiff's  pocket,  he  will  be  better  able  to  pay 
the  witness.  [Aldersan,  B. — ^The  law  does  not  presume  that 
a  debtor  has  not  sufficient  assets  to  discharge  his  debts. 
The  interest,  to  render  a  witness  incompetent,  must  be  cer- 
tain, and  not  merely  conjectural:  PauU  v.  Brown  (a).]  This 
was  a  common  fund,  in  which  both  were  interested.  It  is 
not  the  less  a  partnership,  because  one  is  to  receive  more 
than  the  other.  In  the  case  of  a  residuary  legatee,  he  is 
held  to  be  interested,  because  the  residt  of  the  action  in 
favour  of  the  executor  necessarily  tends  to  increase  the 
fund  out  of  which  he  is  to  take  what  is  not  wanted  to 
satisfy  the  debts  and  legacies.  So,  the  witness  has  here  a 
certain  interest  in  increasing  the  fund.  [Lord  Abinger, 
C.  B.— That  depends  npon  the  verdict  being  admissible. 
If  that  be  out  of  the  question,  he  has  no  other  means  of 
proving  it.] 

(a)  6  Esp.  34. 
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Chadwick  Jones,  in  support  of  the  xnle,  was  stopped  by 
the  Court, 


Lord  Abingeb,  C.  B. — This  case  has  been  argued  on  a 
misapprehension  of  what  the  witness  said.  He  said  he  was 
entitled  to  be  paid^  "  whether  the  phiintiff  was  paid  or 
not/'  he  has  therefore  no  interest  in  the  sum  recoYored, 
The  verdict^  however^  might  be  evidence  to  shew  what  the 
plaintiff  got ;  and  consequently  the  witness  would  be  in- 
competent, unless  his  name  were  indorsed  on  the  record ; 
but  when  that  is  done,  the  objection  is  cured. 


A1.DERS0N,  B. — The  only  interest  the  witness  could  have 
is,  that  the  verdict  would  be  evidence  to  prove  the  amount 
he  would  be  entitled  to  claim ;  but  as  the  indorsement  on 
the  record  will  prevent  that,  he  can  have  no  interest  after* 
wards. 


GuRNXY,  B.,  and  Bolfe,  B.,  concurred. 


Rule  absolute. 


June  13< 


Warwick  v.  C.  Bicharpson. 


X  HE  following  case  was  sent  by  the  Master  of  the  Bolls 
for  the  opinion  of  this  Court : — 


A  testator  de- 
vised his  real 
and  personal 
estate  to  D. 

and  R.,  upon  trust  to  selli  and  to  invest  the  sum  of  £10,000,  arising  therefrom,  in  the  public funda 
or  real  securities,  for  the  benefit  of  certain  persons  mentioned  in  the  will.  The  monay  waa 
not  so  invested,  but  with  D/s  consent  was  received  by  li.i  and  used  by  him  in  his  private  trade ; 
and  R«  gave  to  D.  a  bond,  conditioned  to  keep  him  harmless  and  indemnified  against  all 
actions,  suits,  proceedings,  claims,  demands,  loss,  costs,  charges,  damages,  and  expenses,  on 
account  of  the  said  sum  of  £10,000.  or  by  reason  of  R.'s  being  permitted  to  hold  the  same  : 
'—Held,  that  this  bond  was  valid  in  law. 

The  legatees  having  filed  a  bill  in  Chancery  against  the  trustees  and  their  representativea* 
claiming  payment  of  the  j^l  0,000  and  Interest,  obtained  a  decree  whereby  it  was  declared  that 
JD.  and  R.  were  Jointly  and  severally  liable  to  pay  that  sum :  and  the  legatees  carried  in  a  claim 
against  D.'s  estate  for  that  amount,  but  no  money  was  received  therefrom : — Heidt  that  the 
representatives  of  D.  were  entitled  to  recover  from  R.,  in  an  action  on  the  bondi  the  whole 
amount  of  £10,000  «and  interest,  and  that  their  claim  was  not  limited  to  the  amount  of  costs 
actually  incurred  and  paid  by  them  in  the  Chancery  suit. 
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John  Pollard,  by  his  will,  dated  the  10th  of  March,  &^  ^  Pf^^ 
1810,  devised  his  real  and  personal  estate  to  the  use  of  ^  *  - 

Ralph  Day  and  John  Dingely  Richardson,  their  heirs,  ex*  Wakwick 
eentors,  &c.,  upon  trust  to  sell  the  same,  and  from  the  Ricbaiuiion. 
monies  arising  therefrom,  that  they  should  stand  possessed 
of  the  sum  of  £10,000,  and  invest  the  same  in  the  pur- 
chase of  stock  in  the  public  fiinds,  or  in  real  securities, 
upon  trust  to  pay  the  annual  proceeds  thereof  to  Susan 
Cooper  and  Joseph  Yates  Cooper,  her  husband,  for  their 
xespectiye  lives,  and  after  their  deaths,  to  their  children* 
By  a  codicil,  J.  Y.  Cooper  was  appointed  an  executor 
jointly  with  R.  Day  and  J.  D.  Richardson*  The  testator 
J.  Pollard  died  in  1817,  and  in  the  same  year  J.  D.  Rich* 
ardson  and  R.  Day  alone  proved  the  will,  and  acted  under 
the  same.  They  did  not  invest  the  sum  of  £10,000  in  the 
purchase  of  stock  in  the  public  funds,  or  in  real  securities, 
but  the  whole  was,  with  the  consent  of  R.  Day,  received 
by  J.  D.  Richardson,  and  used  by  him  in  his  private  trade. 
In  1818  Cooper  and  Richardson  gave  to  Ralph  Day  a  joint 
and  several  bond.  In  this  bond  it  was  recited,  that  J.  Y* 
Cooper  and  Susan  his  wife,  and  Richardson,  had  requested 
Day  to  permit  Richardson  to  employ  the  sum  of  £10,000 
in  his  trade,  according  to  an  arrangement  made  between 
them;  and  that  Day  had  consented  thereto,  on  being  in- 
demnified in  respect  of  such  sum,  and  that  such  sum  had 
been  accordingly  taken  by  and  was  then  in  the  hands  of 
Richardson.  The  condition  was,  that  if  Cooper  and  Rich- 
ardson, or  either  of  them,  their  heirs,  executors,  Sec, 
''  should  at  all  times  thereafter  save,  defend,  keep  harm- 
less and  indemnified  the  said  R.  Day,  his  heirs,  executors, 
ftc.,  against  all  manner  of  actions,  suits,  causes  of  action 
and  suit,  proceedings,  claims,  demands,  loss,  costs,  charges, 
damages  and  expenses  whatsoever,  which  should  be  brought, 
eommenoed,  prosecuted,  or  made  against  them,  or  which 
they  should  bear,  pay,  suffer,  sustain,  expend,  or  be  put 
to,  on  account  of  the  said  sum  of  £10,000,  or  by  reason  of 
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£geh,  0/  Pieai,  Bichardson  being  permitted  to  hold  the  same,  then  the  obli- 
*  ^  gation  should  be  void,  otherwise  to  remain  in  full  force  and 
Warwick  virtue/'  Day  died  in  1818,  having  appointed  T.  Seddon  his 
R1CHAKD8ON.  executor.  Cooper  died  in  1833,  leaving  his  wife  and  three 
children  him  surviving,  Bichardson  died  in  1833,  and 
administration  of  his  estate  was  granted  to  the  present  de- 
fendant. The  sum  of  £10,000  was  never  invested,  and 
remained  due  and  unaccounted  for  by  Richardson  at  the 
time  of  his  death.  In  1833,  two  of  the  children  of  Cooper 
filed  a  bill  in  Chancery  against  Christopher  Bichardson 
and  T.  Seddon  and  others,  claiming  payment  of  the  sum 
of  £10,000,  with  interest,  and  a  decree  was  obtained  in 
1836,  whereby  it  was  declared  that  J.  B.  Bichardson  and 
B.  Day  became  jointly  and  severally  liable  to  pay  that 
sum.  The  plaintiffs  in  that  suit  have  carried  in,  against 
the  estate  of  Day,  a  claim  to  the  sum  of  £10,000  and  in- 
terest. No  payment  has  been  made  out  of  the  estate  of 
B.  Day,  on  account  of  the  sum  of  £10,000. 

It  is  admitted  that  Seddon  has  been  put  to  costs  in  the 
suit  of  Cooper  v.  Bichardson,  and  paid  £10  on  account  of 
such  costs,  out  of  the  assets  of  Day.  Seddon  claims  to  be 
a  creditor  to  the  estate  of  Bichardson,  under  the  bond  of 
1818. 

The  question  for  the  opinion  of  the  Court  is,  whether 
Seddon,  as  the  surviving  executor  of  B.  Day,  is  entitled  to 
recover  any  and  what  sum  of  money  under  and  by  virtue 
of  the  said  bond,  from  the  personal  representative  of  J.  D. 
Bichardson,  to  be  paid  out  of  his  assets. 

The  point  to  be  contended  for  by  T.  Seddon  was,  that 
he  was  entitled,  as  executor  of  Day,  to  recover  under  the 
bond,  from  the  personal  estate  of  J.  D.  Bichardson,  the 
sum  of  £10,000,  with  interest  from  the  day  of  his  death. 

The  defendant's  points  were,  first,  that  the  bond  was  void 
in  law,  and  that  Seddon  was  not  entitled  to  recover  any- 
thing from  the  representative  of  Bichardson.     Secondly, 
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that  Seddon,  if  entitled  to  recover  anything^^  could  only  ArcA.  4  PUat, 
recover  the  sum  of  JBIO,  paid  by  him  out  of  the  assets  of    ^  ^  *  ^ 
Day  for  costs  in  the  suit.  Warwick 

RlCHAEDSOH. 

The  case  was  argued  on  the  30th  of  May,  by 

fV.  H.  Watson,  for  the  plaintiff. — ^The  plaintiff  is  entitled 
to  recover  the  whole  sum  of  iS  10^000  upon  this  bond.  This 
was  a  case  where  a  sum  of  £10,000  was  appropriated  to 
meet  a  specific  legacy,  but  was  lent  to  or  retained  by  the 
executor  Richardson,  and  used  by  him  in  his  trade,  with 
the  assent  of  his  co-executor,  instead  of  being  invested  in 
real  securities,  pursuant  to  the  trusts  of  the  will.  There 
vras  no  person  to  invest  it  in  real  securities,  except  Richard- 
son or  Cooper,  and  Day,  the  obligors  and  obligee  of  this 
bond,  which  seems  to  have  been  given  for  the  express  pur- 
pose of  giving  a  right  of  action  at  law.  It  is  said  the  bond 
is  void,  because  this  application  of  the  money  was  a  breach 
of  trust.  But  the  obligor  cannot  come  into  court  to  say 
that.  This  is  no  question  of  public  policy,  but  altogether 
a  matter  of  private  interest.  There  is  nothing  in  the  com- 
mon or  statute  law  to  render  such  a  bond  void.  Then,  as 
to  the  amount  to  be  recovered,  it  is  clear  that  at  law  the 
judgment  would  be  for  the  whole  penalty.  It  will  be  said 
that  the  plaintiff  can  only  recover  the  actual  damages  sus- 
tained and  paid  j  even  if  that  be  so,  yet  the  judgment  must  be 
to  recover  £20,000,  and  to  levy  only  £10 :  ffilde  v.  Clark- 
son  (a),  Judd  V.  Evans  (b).  But  it  is  to  be  observed,  that 
here  the  condition  is  ''  to  save,  defend,  keep  harmless  and 
indemnified  the  said  R.  Day,  his  heirs,  executors,  &c., 
against  all  manner  of  actions,  suits,  causes  of  action  and 
suit,  proceedings,  claims,  demands,  loss,  costs,  charges,  da- 
mages, and  expenses  whatsoever,  which  should  be  brought, 
&c.,  or  made  against  them,  or  which  they  should  bear,  &c.,on 
account  of  the  said  sum  of  £10,000,  or  by  reason  of  Rich- 

(a)  6  T.  R.  303.  (b)  Id.  399. 
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Erek.€fpUat,  ardaon  being  permitted  to  liold  the  same.''    It  is  not  ne* 
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cesaaryy  therefore,  in  order  to  oonstitnte  a  breach  of  the 
Wabwick  condition,  that  a  suit  shonld  have  been  commenced :  the 
BicHARMov.  obligors  are  to  interpose  and  save  the  parties  harmless 
against  every  claim  and  demand  whatsoever.  The  words 
of  the  condition  have  a  difPerent  and  stronger  meaning 
than  merely  to  indemnify  against  damages  actually  sus- 
tained. The  parties  clearly  intended  present  payment,  on 
demand,  of  the  whole  £10,000,  in  order  to  its  being  in- 
vested pursuant  to  the  will.  In  Com.  Dig.  Clondition,  (I.), 
it  is  laid  down  that  ''  a  condition  to  indemnify  against  A. 
is  broken  by  his  threatening  to  beat  the  obligee,  by  reason 
of  which  he  dares  not  go  about  his  business.''  There  no 
damage  whatever  is  incurred,  but  merely  an  apprehension 
of  injury.  So,  ''  If  a  condition  be  to  save  harmless  firom 
an  obligation  in  which  he  is  bound  to  A.,  the  obligor  ought 
to  discharge  it  by  release  or  otherwise.  So,  if  it  be  to  save 
harmless  firom  all  stUis  and  demands  concerning  that  obli- 
gation.'' "  So,  if  the  obligation  be  forfeited,  whereby  he 
is  liable  to  be  sued:  i  fwtuni  if  he  be  sued,  although  the 
obligation  be  satisfied  before  execution."  {Aldersonj  B. — 
To  restore  a  party  to  his  former  'state,  after  suffering  him 
to  receive  harm,  is  not  to  save  him  harmless.  Rolfe,  B. — 
Does  not  the  argument  seem  to  go  to  this,  that  eo  insianii 
that  the  bond  was  executed,  the  obligors  were  liable?] 
No  i  but  as  soon  as  a  demand  was  made  for  the  investment 
of  the  money  by  the  representatives  of  the  obligee.  Abbots 
V.  Johnson  (a),  Broughton^s  case  (6),  Barkly  v.  Kempstow  (c), 
are  all  authorities  to  shew  that  the  danger  of  being  sued  is 
a  damnification,  and  a  breach  of  the  condition  of  such  a 
bond  as  this,  without  actual  suit  or  payment.  It  may  be 
said,  that  Cooper,  or  the  executors  of  Richardson,  may  pay 
the  rest  of  the  JE10,000  to  the  parties  entitled  under  the 
will;  but  it  waS|  by  the  terms  of  the  bond,  to  be  paid  to 

(a)  3  Bulctr.2d3.  {b)  5  Rep.  24.         (e)  Cro.  Elix.  123. 
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Day,  that  he  and  Bichardaon  conjointly  might  inrest  it  in  Et^.  ofPhas, 


1843. 


real  security.  The  statute  8  &;  0  Will.  8,  c.  11,  s.  8,  will 
not  affect  this  case ;  because,  on  the  suit  being  instituted  Warwick 
against  Day's  executor,  there  was  an  entire  breach  of  the  RioBAsiwoif. 
condition,  and  the  whole  damages  were  recorerable  then 
or  not  at  alL  The  statute  applies  only  where  there  is  a 
succession  of  breaches.  Leihbridge  y.  Mytton  (a)  is  an  au- 
thority strongly  in  favour  of  the  plaintiff.  There  the  de- 
fendant, by  his  marriage  settlement,  conveyed  estates  upon 
certain  trusts,  and  covenanted  with  the  trustees  to  pay  off 
incumbrances  on  the  estates,  to  the  amount  of  £19,000, 
witliin  a  year ;  and  it  was  held,  that  on  his  failing  to  do  so, 
the  trustees  were  entitled  to  recover  the  whole  £19,000  in 
sn  action  of  covenant,  though  no  special  damage  was  laid 
or  proved.  That  was  a  strong  case,  because  it  was  not  a 
covenant  to  pay  to  the  covenantees,  and  it  could  not  be  said 
that  they  were  at  all  damnified.  But  Parke,  J.,  says-^ 
^^  At  law  the  trustees  were  entitled  to  have  this  estate  un-f 
incumbered  at  the  end  of  a  year  from  the  marriage :  how 
could  that  be  enforced,  unless  they  could  recover  the  whole 
amount  of  the  incumbrances  in  an  aetion  on  the  ooven* 
ftnt?''  So  here,  immediately  on  suit  or  demand,  the  whole 
damages  are  recoverable,  in  order  that  the  money  may  be 
invested.  Carr  v.  Roberte  (6)  is  a  still  stronger  case.  There, 
by  indenture  reciting  that  the  defendant  had  agreed  to  pay 
off  certain  mortgages  and  debts  of  J.  W.,  he  covenanted  to 
*ftve,  protect,  defend,  keep  harmless,  and  indemnify  J.  W., 
Us  heirs,  &c.  from  the  payment  of  the  said  debts,  and  from 
all  actions,  suits,  claims,  or  demands  on  account  of  them : 
and  it  was  held  that  this  amounted  to  a  covenant  not  only 
to  indemnify,  but  to  pay  the  debt.  Parke,  J.,  in  the  course 
of  the  argument,  adverts  to  the  distinction  between  m» 
demmfying  and  saving  harmless.    Lamb  v.  Vice  (c)  is  an 

(a)  2  B.  &  Adol.  772.         (6)  5  B.  &  Adol.  78  ;  2  Nev.  &  M.  42. 
(c)  6  M.  &  W,  467. 


290  CASES   IN   THE   EXCHEQUER, 

Exeh,  qf  PitM,  authority  to  the  same  effect,  and  shews  that  the  Court  will 

1842 

"  ^    look  at  the  object  and  intention  of  the  bond.     [Aldersan, 

Waewice     b.,  referred  to  Penley  v.  ffatts  (a).]     Day  would  be  bound, 

BicHABDsoN.  in  order  to  save  himself  from  all  harm,  to  invest  the 

£10,000  and  pay  the  costs:  then  he  who  undertakes  to 

save  him  from  all  harm  must  enable  him  to  do  that. 

/.  Z.  Adolphtu,  contra. — First,  this  bond  is  void,  the 
condition  of  it  being  against  law,  because  in  fraud  of  the 
trust  under  which  the  parties  to  it  were  acting.  It 
is  a  bond,  not  to  secure  the  estate,  but  for  the  priyate 
indemnity  of  Day  against  any  inconvenience  he  may 
from  time  to  time  incur  by  conniving  at  the  misappro- 
priation of  the  money  by  Bichardson.  It  is  absurd  to 
say  the  intention  was  to  enable  Day  to  have  back  the 
money  in  order  to  invest  it.  If  so,  the  bond  must  be  for- 
feited instanter,  or  the  transaction  be  rescinded  at  once. 
Suppose  Bichardson  had  died  insolvent,  Day  would  have 
come  in  as  a  specialty  creditor  on  his  estate,  ranking  before 
the  cestuis  que  trust.  The  effect  of  the  bond,  therefore, 
would  be  to  postpone  them,  who  might  otherwise  have 
come  at  once  upon  Richardson's  estate,  to  Day.  And  sup- 
posing Day's  estate  to  be  liable  to  other  creditors,  they 
would  come  in  pari  passu  ¥dth  the  cestuis  que  trust.  The 
bond  was  therefore  a  fraud  upon  the  trust,  as  well  in  in- 
tention as  in  effect.  Even  where  trustees  are  empowered 
to  lend  money  on  personal  security,  one  of  them  cannot 

be  a  borrower: v.  Walker  (i),  Brice  v.  Stokes  (c).   This 

bond  was  given  expressly  that  Day  might  not  perform  the 
duty  imposed  upon  him  by  the  will,  and  is  therefore  void. 
[Alderstm,  B. — You  are  making  a  court  of  law  the  judge  of 
a  matter  which  is  for  the  cognizance  of  a  court  of  equity. 
How  can  we  tell  that  a  court  of  equity  would  hold  it  a 
breach  of  trust?    What  violation  is  there  of  the  common 

(a)  7  M.  &  W.  601.  (b)  6  Russ.  7.  (e)  11  Ves.  319. 
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or  statute  law  ?]  The  Court  will  not  refuse  to  take  notice  Bxch.  o/  Pieat, 
of  plain  points  of  equity.  Courts  of  law  take  notice  of  ^  ^^*  . 
trusts  for  some  purposes.  At  all  events,  the  Court  will  Warwick 
take  cognizance  of  what  these  parties  were  bound  to  do  as  ricbaiidson. 
executors.  In  Shep.  Touch.  371,  it  is  said,  "  When  the 
thing  enjoined  or  restrained,  to  be  or  not  to  be  done  by 
the  condition,  is  such  a  thing  in  its  own  nature  as  that 
the  commission  or  omission  thereof  is  malum  in  se,  then 
not  only  the  condition,  but  the  whole  obligation  also,  is 
void  ab  initio."  And  in  another  place,  (Id.  182),  "  If  the 
matter  of  the  condition  tend  to  provoke  or  farther  the 
doing  of  some  unlawful  act,  or  to  restrain  or  forbid  a  man 
the  doing  of  his  duty,  the  condition  for  the  most  part  is 
void.'*  A  similar  rule  is  laid  down  by  Parker,  C.  J.,  in 
Miichel  v.  Reynolds  {a).  The  performance  of  this  trust 
was  a  duty  within  the  meaning  of  those  authorities,  and 
the  bond  was  void  for  the  violation  of  it.  In  the  case  of 
bonds  to  provide  a  settlement  on  the  separation  of  husband 
and  wife,  no  public  policy  intervenes,  and  yet  they  are  void. 
So  in  the  case  of  a  security  to  one  creditor  for  a  greater 
proportion  than  his  share  of  a  composition,  which  is  also 
void :  Cockshoit  v.  Bennett  {b).  [Alderson,  B.— There  it  is 
in  the  nature  of  a  distinct  fraud.]  So  is  this  transaction, 
in  the  sense  in  which  the  word  is  there  used.  It  is  a  col- 
lusion between  two  parties,  to  break  their  faith  towards  the 
persons  for  whose  benefit  they  have  undertaken  the  office 
of  trustees.  It  is  not  a  fraud  in  the  sense  of  deceit,  but  a 
fraud  in  law,  as  being  a  private  agreement  tending  to  a 
breach  of  their  fiduciary  duty.  That  duty  is,  to  take 
inunediate  steps  to  have  the  fund  invested:  Jackman  v. 
MitcheU{c).  In  Waldo  v.  Martin  {d),  an  agreement  was 
held  void  merely  as  being  wrongful  against  a  third  party. 
There  are  many  authorities  to  shew  that  a  party  cannot 
recover  against  another  upon  an  indemnity  against  the 

(a)  1  P.  WmH.  181.      (b)  2  T.  R.  763.        (c)  13  Ves.  581. 
{d)  4  B.  1'  Cr.  319  ;  6  D.  &  R.  364. 
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Kt^  ^  pum,  consequences  of  their  jointly  doing  an  unlawful  act,  al- 

^  '    -     though  it  do  not  amount  to  a  criminal  offence :  Shackell  r. 

w  ARVf  xoK      Iloeier{a),  Colbum  v.  Paimore  (J),  Merryweather  v.  Nixan  {c), 

Richardson.    Prole  V.  WiggtUB  (d). 

The  second  question  is,  what  sum  the  plaintiff  is  entitled 
to  recover  against  the  estate  of  Biohardson,  supposing  the 
bond  valid.  That  ought  to  be  confined  to  the  £10,  the 
amount  of  the  actual  damage.  The  terms  of  the  bond  are 
all  prospective,  and  import  a  continuing  guarantee  against 
successive  damnifications.  According  to  the  argument  on 
the  other  side,  the  bond  was  broken  instanter,  and  the 
words  of  the  condition  are  nugatory.  The  obligors  could 
not  have  meant  to  stand  accountable  for  the  whole  £10,000 
instanter,  but  only  to  cover  future  damage  actually  sus- 
tained. If  all  that  was  contemplated  was  to  compel  the 
investment  of  the  fund,  the  words  of  the  condition  are 
altogether  inapplicable.  They  all  point  to  a  continuing 
guarantee  against  any  damage  as  it  arises.  The  cases 
cited  on  the  other  side  are  distinguishable.  Broughton*B 
case  was  the  case  of  a  counter-bond,  which  was  clearly 
forfeited.  Abbots  v.  Johnson  is  a  like  case.  The  au- 
thorities cited  from  Com.  Dig.  are  not  disputed;  nor 
is  it  denied  that  here  there  has  been  a  forfeiture  of  the 
bond  to  some  extent.  But  it  is  not  clear  that  Day's  es- 
tate will  pay,  or  be  in  danger  of  paying,  anything  be**' 
yond  the  £10;  all  may  be  paid  from  Richardson's  es- 
tate. Day's  executor  is  fully  indemnified,  if  the  £10,000 
be  forthcoming,  and  his  costs  are  paid.  Leihbrid^e  v. 
Mytton  was  the  case  of  an  absolute  covenant  to  invest  a 
certain  sum  of  money  in  the  year,  [Alderson,  B. — Here 
the  decree  makes  Seddon  liable  to  invest  the  £10,000.] 
It  is  merely  declaratory  on  that  point,  for  the  instruction 


(a)  2  Bing.  N.  C.  634;   3  Scott,        (r)  8  T.  R.  186. 
59.  {d)  3  Bing.  N.  C.  230;  3  Scott, 

(6)  1  C,  M.  &  R.  S3.  607. 
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of  the  Master.     [Alderson,  B. — He  is  charged  with  a  debt  B^.  tf  p/««<» 
of  £10,000;  how  do  yon  save  him  harmless  but  by  paying    >   ^^^*  . 
that  debt?]     The  pombiliiy  that  he  may  have  to  pay  it  is     Warwick 
not  a  damage.      It  is  for  the  plaintiff  to  shew  the  amount    RioiAsiMoif. 
of  damage.    In  Carr  v.  Boberts^  the  party  undertook  not 
merely  to  tndlemiif^^  but  to  pay.    The  distinction  between 
a  contract  to  pay  and  indemnify,  and  to  indemnify  merely, 
is  shewn  in  Pewny  v.  Foy  (a),  and  CoUinge  v.  Heywood  (6). 
— ^He  cited  also  8parke$  v.  Marttndale  (c),  and  Younff  v. 
Tayhr  (d). 

TFaiion  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Albebson,  B. — ^In  this  case  we  shall  certify  our  opinion 
to  the  Master  of  the  EoUs,  that  Thomas  Seddon,  as  sur- 
viving executor  of  Ralph  Day,  is  entitled,  under  the  bond 
executed  by  John  Dingley  Richardson,  to  prove  for  the  full 
sum  of  iE10,000,  together  with  interest,  and  the  costs 
which  he  has  incurred  in  the  Chancery  suit  in  which  the 
decree  has  been  made. 

We  propose  now  to  assign  shortly  our  reasons  for  so 
doing. 

The  bond  in  question  is  dated  the  28th  of  May,  1818, 
and  by  it  Joseph  Yates  Cooper  and  John  Dingley  Bichard^ 
son,  and  their  representatives,  became  bound  in  the  penal 
sum  of  £20,000  to  Balph  Day  and  his  representatives. 
The  condition  of  the  bond,  after  reciting  the  will  of  John 
Pollard,  by  which,  among  other  bequests,  he  left  to  Balph 
Day  and  John  Dingley  Richardson  dE10,000,  in  trust  for 
hifl  the  testator's  daughter,  Mrs.  Cooper,  and  her  children^ 

(a)  8  B.  &  Cr.  II.  (c)  8  East,  593. 

lb)  9  Ad.  a?  £.  633;  1  P.  &        (d)  8  Taunt.  315. 
D.  502. 


294  CA«S8   IN   THE   SXCHBQUIR, 

JErcA.  af  Pkas,  proceeded  to  ttate^  that  that  sum  had  been  accordingly 
'  ^  raised^  and  was  in  the  hands  of  John  Dingley  Richardson ; 
Wakwick  that  Mr.  and  Mrs.  Cooper  had  agreed  with  John  Dingley 
RicHAiiDioM.  Bichardson  that  he  should  hold  and  employ  it  in  his 
business,  and  that  Balph  Day,  the  co-trustee,  had  con- 
sented thereto,  on  being  indemnified.  And  then  it  was 
provided,  that  if  they,  Mr.  Cooper  and  John  Dingley 
Bichardson,  and  their  representatiyes,  should  from  time 
to  time  and  at  all  times  thereafter  well  and  truly  save, 
defend,  keep  harmless  and  indenmified  the  said  Balph 
Day,  his  heirs,  &c.,  from  all  actions,  suits,  causes  of  action 
and  suit,  proceedings,  claims,  demands,  loss,  costs,  charges, 
and  expenses  whatsoever,  which  might  arise  for  or  by 
reason  of  the  said  legacy  of  dE  10,000,  or  any  part  thereof, 
or  the  interest  thereof,  or  by  reason  of  John  Dingley 
Bichardson  being  permitted  to  hold  the  same,  the  obliga- 
tion should  be  void. 

In  consequence  of  this  legacy  having  been  thus  dealt 
with  by  the  two  trustees,  the  children  of  Mr.  and  Mrs. 
Cooper  filed  their  bill  against  the  representatives  of  the 
trustees,  (who  are  both  dead),  and  in  the  decree  in  that 
suit  a  declaration  has  been  made  that  the  trustees  are 
jointly  and  severally  liable  to  make  good  the  legacy,  with 
interest  at  the  rate  of  4  per  cent.  A  charge  has  been  since 
carried  in  against  the  estate  of  Balph  Day,  but  no  sum  has 
as  yet  been  paid  out  of  his  funds.  The  case  however  states, 
that  the  representative  of  Balph  Day  has  incurred  costs  in 
the  course  of  that  suit. 

The  question  now  is,  whether  he  has  a  claim  against  the 
estate  of  Bichardson  undeif  this  bond ;  and  if  so,  to  what 
amount. 

Two  points  were  made  in  the  argument — First,  it  was 
contended  that  the  bond  was  void,  as  being  a  bond  of  in- 
demnity against  a  breach  of  trust,  and  that  the  case  there- 
fore fell  within  the  rule,  that  it  is  illegal  to  indemnify  a 
party  for  doing  a  wrong. 


TRINITY   TERM,  5  VICT.  29^ 

But  we  think  that  objection  is  not  well  founded.    All  ^«*-  »/  '*'««*» 
that  appears  on  the  face  of  this  case  is,  that  Richardson  ^ 

was  to  be  allowed  to  hold  the  money,  upon  giving  this  Waewick 
bond  of  indemnity.  It  is  true  that,  for  certain  reasons  Ricuaedson. 
peculiar  to  a  court  of  equity,  the  estate  of  a  trustee,  who 
suffers  trust-money  so  to  remain,  is  held  to  be  liable  to 
make  good  any  eventual  loss:  but  that  is  all.  There  is 
nothing  to  shew  us,  sitting  in  a  court  of  law,  that  there  is 
anything  necessarily  illegal  or  wrong  in  the  conduct  of  a 
trustee  who  has  been  a  party  to  such  an  arrangement. 
Indeed,  many  cases  might  easily  be  put,  which  would 
exonerate  him  firom  blame  altogether.  The  whole  circum- 
stances of  the  case  must  be  looked  at  in  a  court  of  equity, 
before  any  opinion  can  properly  be  formed  on  the  subject ; 
and  we  have  no  means  of  judging  of  them.  This  objection 
therefore  fails,  and  the  question  is  reduced  to  the  consi- 
deration of  the  proper  amount  of  damages. 

Now,  as  to  this  point,  the  case  may  be  shortly  thus 
stated : — A.  has  agreed  to  save  harmless  his  co-trustee,  B., 
from  any  claim  which  may  arise  out  of  B.'s  permitting  him 
to  hold  and  use  a  legacy  of  £10,000,  instead  of  investing 
it  in  a  particular  way,  as  they  were  directed  to  do  by  the 
will  under  which  they  became  trustees.  In  consequence 
of  this,  a  claim  is  afterwards  made  by  the  cestuis  que  trust 
against  him,  the  result  of  which  is,  that  B.  is  ordered  to 
invest  dE10,000,  with  interest  at  4  per  cent.,  and  is  forced 
to  incur  costs  in  the  discussion  of  that  suit.  Now,  what 
ought  A.  to  have  done,  in  order  to  save  B.  harmless  from 
this  claim  7  Manifestly  he  ought  to  have  invested  dE10,000 ; 
and  not  having  done  so,  ought  now  to  pay  that  sum  to  B., 
and  also  to  repay  those  costs  and  that  interest  which  B.  is 
now  obliged  to  pay.  We  think,  therefore,  that  this  is  the 
proper  amount  of  the  damages  to  which  A.  is  liable  under 
the  bond.  For  this  will  indemnify  B.  against  the  pay- 
ments to  which  he  has  been  rendered  liable  in  consequence 

VOL.  X.  X  M.  w. 
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Bxek.  of  PUai,  of  A.  not  having  saved  him  harmless,  by  investing  the  sun 
>J^^L^    of  £10,000  as  he  ought  to  have  done. 
Warwick         The  cases  cited  in  ailment  are  all  distinguishable  fixHn 

RicHAftDsoK.  the  present.  The  breach  of  the  bond,  in  them,  consisted 
in  not  indemnifying  against  a  payment,  and  none  there- 
fore took  place  till  a  payment  was  made,  and  the  amount 
depended  upon  and  was  measiured  by  the  amount  of  such 
payment  alone.  Here,  the  breach  of  the  bond  is  not 
saving  Ralph  Day  and  his  representative  harmless  against 
the  claim  of  the  children  of  Mr.  and  Mrs.  Cooper,  and  the 
proper  amount  of  damages  is  therefore  that  amount  to 
which  the  making  of  the  claim  subjects  him,  which  is  here 
the  sum  to  be  invested,  and  the  actual  loss  which  has  been 
subsequently  added  to  that  sum,  in  consequence  of  the 
claim  having  been  enforced  by  law  upon  the  party  to  be 
indemnified. 

These  are  the  reasons  upon  whidi  our  certificate  is 
founded. 

A  certificate  was  sent  accordingly. 


Jmte  9.  Williams  t;.  Oebby. 

On  an  iirae  to  i-  HIS  was  an  iuue  xmder  the  Interpleader  Act,  to  try 
tocert.'ir''*^  whether  certain  goods,  which  had  been  seised  by  the  she- 
"iT*  ur**-?  ^  ^^  Cardiganshire  under  a  writ  of  fi.  fa.,  were  the  pro- 
claimed un-  perty  of  the  plaintiff  or  of  one  Thomas  Davies,  against 
■ale,  a  former  whom  that  Writ  issucd.  The  cause  was  tried  before 
the  l^mel^,  ^^^'  ^'^  **  ^^^  ^^  Cardigan  assizes,  when  the  plaintiff 

but  which  bad 

been  cancelled,  was  tendered  in  evidence  to  shew  that  the  second  bill  of  sale  was  given  bon& 

fide,  and  not  fraudulently.     This  document  having  been  rejected  at  the  trial,  on  the  ground 

that  it  was  not  lUmped  :—Heid,  that  it  was  properly  rejected,  and  was  inadmissible  without  a 

•tamp. 
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elaimed  to  be  entitled  to  the  goods  by  virtue  of  a  bill  of  sale,  Bxck.  0/  puom, 
dated  the  2nd  of  January,  1840,  which  purported  to  be  a  * 

conveyance  of  them  to  him  by  one  Davies,  his  brother-in- 
law,  as  a  security  for  the  repayment  of  dE300  and  interest, 
which  was  therein  stated  to  have  been  advanced  at  dif- 
ferent times  by  the  plaintiff  to  Davies.  The  defendant 
alleged  that  the  transaction  was  a  fraudulent  one ;  and 
the  plaintiff,  in  order  to  shew  that  it  was  not,  proposed  to 
give  in  evidence  a  former  assignment  of  the  same  goods, 
prepared  by  a  scrivener,  and  executed  by  Davies  on  the 
18th  of  October,  1839,  as  a  security  for  the  sum  of  £180, 
being  a  portion  of  the  dESOO  which  had  been  then  advanced, 
on  which  the  word  ''  cancelled"  was  written.  This  assign- 
ment was  not  stamped,  and  its  admissibility  was  objected 
to  on  that  ground.  The  learned  judge  refused  to  admit  it, 
and  a  verdict  was  found  for  the  defendant.  In  Easter 
Term,  E.  V.  fVUliams  obtained  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  of  the  rejec- 
tion of  this  evidence :  against  which 

Chitton  now  shewed  cause. — ^The  plaintiff  contends  for  a 
strange  proposition,  that  he  is  first  to  put  in  an  fissignw^t 
on  which  in  itself  he  cannot  rely,  and  then  that  he  may 
put  in  an  unstamped  instrument  to  make  it  available  It 
was  held  in  Sweeting  v.  Halae  (a),  that  a  jury  ought  not 
to  be  permitted  to  draw  a  condnsion  of  fact  from  an  un- 
stamped instrument.  It  is  said  on  the  other  side,  that  as 
the  first  assignment  was  cancelled,  the  plaintiff  does  not 
seek  to  give  effect  to  it,  but  to  use  it  merely  to  shew  what 
the  parties  meant;  but  he  does  seek  to  give  effect  to  it,  when 
he  uses  it  to  shew  what  the  parties  intended  at  the  time. 
There  would  be  extreme  danger  in  sanctioning  the  admis* 
sion  of  such  evidence;  it  would  afford  to  a  dishonest  person 

(a)  9  B.  &  C.  365;  4  Maiu  (fe  R.  287. 
x2 
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Exeh.  of  PUat,  great  facility  in  defeating  justice.  A  partj  who  reEes  upon 
an  instrument  is  bound  to  put  it  in,  and  he  cannot  do  so 
unless  it  be  properly  stamped ;  and  as  to  the  hardship  which 
it  is  said  will  occur  if  this  instrument  be  excluded,  when 
used  merely  to  shew  bona  fides,  the  same  occurs  in  every 
case  of  an  unstamped  contract.  [Lord  Abinffer,  C.  B. — 
The  assignment  was  offered  in  evidence  to  shew  that  the 
parties  had  come  to  an  agreement  of  some  kind ;  if  that 
agreement  had  been  by  parol,  it  might  have  been  proved,  but 
as  it  was  reduced  into  writing,  itought  to  have  been  stamped. 
In  cases  where  a  party  seeks  to  shew  some  criminal  of- 
fence, where  you  treat  it  not  as  the  instrument  it  purports 
to  be,  it  is  otherwise.]  Where  an  instrument  which  re- 
quires a  stamp  is  allowed  to  be  given  in  evidence  without 
one,  it  is  upon  the  principle  that  no  stamp  would  give  it  va- 
lidity; thus  in  the  case  of  a  forged  bill  of  exchange,  the  docu- 
ment is  not  what  it  purports  to  be,  and  a  stamp  would  not 
render  it  available.  In  Dover  v.  Maesiaer  (a),  it  was  held 
that  a  note  given  by  a  voter  who  had  been  bribed,  for  repay- 
ment of  the  sum  given  to  him  in  order  to  secure  his  vote, 
might  be  given  in  evidence  in  an  action  of  debt  for  the 
brib^,  though  not  stamped,  to  prove  the  fact  of  bribery; 
There  the  paper  was  in  form  a  promissory  note,  but  in 
fact  it  was  nothing  of  the  kind,  and  never  intended  to  be 
so.  So  it  has  been  held,  that  an  illegal  policy  of  insurance 
on  lottery  tickets  may  be  read  in  evidence  without  being 
stamped :  Holland  v.  Duffin  {b).  That,  again,  was  because  it 
was  illegal,  and  no  stamp  imposed  upon  it  would  give  it  va. 
lidity.  And  in  Nash  v.  Duncomb  (c),  where  the  defence  to 
an  action  on  a  promissory  note  for  money  lent  was'  that 
the  loan  was  usurious,  it  was  held  that  an  unstamped 
agreement  as  to  the  terms  on  which  the  note  was  given, 
might  be  given  in  evidence  without  a  stamp.    K  a  party 

(a)  5  Esp.  02.  (5)  Peake,  N.  P.  C.  5S. 

(c)  1  Moo.  &  Rob.  104. 
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produces  an  instnunent^  relying  on  its  illegality,  and  to  Exeh.  of  PUa», 
destroy  its  effect^  it  is  admissible  for  that  purpose;  but  ,  ^^^' 
even  in  criminal  eases,  if  the  instrument  is  treated  as  good, 
it  cannot  be  read.  An  instance  is  given  in  Starkie  on 
Evidence  (a),  where,  upon  an  indictment  against  a  clerk 
for  embezzling  his  master's  money,  Bayky,  J.,  held  that  an 
unstamped  receipt  given  by  the  servant  to  the  debtor  who 
paid  him  the  money,  was  not  evidence  against  the  pri- 
soner. And  in  Rex  v.  GiU8on{b),  upon  an  indictment  for 
arson  with  intent  to  defiraud  an  insurance  office,  an  un- 
stamped memorandum  indorsed  on  the  policy  was  held  not 
to  be  admissible  by  the  judges,  upon  a  case  reserved  for 
their  opinion.  Lord  Tenterden,  in  delivering  the  judgment 
of  the  Court  in  Jardine  v.  Payne  (c),  says,  "  We  are  of  opi- 
nion, however,  that  an  unstamped  bill,  or  one  improperly 
stamped,  cannot  be  read  to  the  jury  as  evidence  of  the  con-, 
tract,  or  any  part  of  it,  in  respect  of  which  the  plaintiff 
sues.  Such  an  instrument  may  be  looked  at  by  the  Court 
for  the  purpose  of  seeing  whether  it  requires  a  stamp,  or 
is  properly  stamped,  that  being  a  part  of  the  duty  of  the 
judges,  with  which  the  jury  have  nothing  to  do,  and 
of  which  they  are  supposed  to  take  no  cognizance.  It 
may  be  looked  at  by  the  jury  also  for  a  collateral  object, 
as  was  done  in  the  case  of  Gregory  v.  Frazer  (J),  where 
the  defence  was,  that  the  maker  of  a  note  was  drunk 
at  the  time  the  money  was  advanced,  and  was  imposed 
upon  by  the  plaintiffs,  and  the  handwriting  of  the  note 
was  vouched  as  proof  of  that  fact.''  That  is  an  au- 
thority directly  in  point,  for  there  the  Court  refused  to  lay 
before  the  jury  a  bill  improperly  stamped,  for  the  pur- 
pose of  ascertaining  the  amount  referred  to  in  a  dis- 
tinct acknowledgment  of  the  debt.  That  case  is  decisive 
of  the  present.  \AldeTSon^  B. — ^The  statute  says  that 
the  instrument ''  shall  not  be  pleaded  or  given  in  evidence 

(a)  Vol.  2,  p.  772,  2nd  edit  (c)  1  B.  &  Adol.  670. 

\h)  1  Taunt  95.  (</)  3  Camp.  454. 
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Bxch,^  of  puasf  in  any  court,  or  admitted  in  any  court  to  be  good,  useful, 
or  available  in  law  or  equity/'  That  means  a  pleading,  or 
giving  in  evidence  by  a  party  to  a  suit.  Incriminal  cases,  how- 
ever, the  crown  is  not  a  party  to  a  suit ;  nor  can  it  be  said 
to  avail  itself  of  the  instrument,  or  make  it  good  or  useful. 
The  question  is,  can  it  be  received  at  all  as  evidence,  where 
the  object  is  to  make  it  beneficial  or  available  to  the  party 
producing  it?]  A  cancelled  instrument  cannot  be  different 
from  an  instrument  functum  officio ;  and  in  the  case  of  in- 
dentures of  apprenticeship,  it  has  been  held  that  they  cannot 
be  received  in  evidence  without  a  stamp,  after  the  expira- 
tion of  the  apprenticeship  {a),  [Alderson,  B. — In  Bex  v. 
Inhabitants  of  Pendleton  (6),  the  Court  did  look  at  an  un- 
stamped instrument  to  see  if  the  term  had  expired,  but 
that  was  only  for  the  purpose  of  determining  whether  parol 
evidence  was  receivable  to  prove  the  yearly  service  after  the 
term  expired.]  The  Court  wete  there  acting  in  accordance 
with  the  rule  laid  down  in  Sweeting  v.  Halse  and  Beed  v. 
Deere  (c),  that  the  Court  can  look  at  an  unstamped  docu- 
ment, in  order  to  ascertain  the  admissibility  of  other  testi- 
mony, and  also  that  it  may  be  used  where  a  witness  looks  at 
it  merely  for  the  purpose  of  refreshing  his  memory.  \Alder^ 
son,  B. — Gregory  v.  Prazer  is  also  distinguishable  on  an- 
other ground;  the  action  was  for  money  lent,  and  under  the 
old  general  issue  the  plaintiff  would  have  been  defeated  upon 
proving  that  a  promissory  note  had  been  given ;  then  he 
produced  it  to  shew  that  no  such  instrument  was  given, 
which  was  a  collateral  purpose.]  Coppock  v.  Bower  (d)  was 
also  a  case  where  the  instrument  was  held  admissible  for  the 
purpose  of  insisting  on  the  illegality  of  the  transaction ; 
but  here  the  plaintiff  wanted  the  agreement  to  be  put  in, 
to  shew  that  it  had  been  once  valid. 


(a)    Rex  V.  Inhabitants    of  St.         (c)  7  B.  &  Cr.  261. 
Paul,  Bedford,  6  T.  R.  452.  (rf)  4  M.  &  W.  361, 

(6)  15  East,  440. 
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E.  V.  fPitUams  and  Nicholl,  in  support  of  the  rule.— The  J^^^-  «/  t*Ua$, 
rules  of  evidence  are  precisely  the  same,  whether  they  are 
applied  to  civil  or  criminal  cases.  A  conspiracy  was  here 
imputed  to  the  plaintiff  and  his  brother-in-law  Davies,  and 
the  question  must  be  considered  in  the  same  light  as  if  it 
had  arisen  upon  an  indictment  for  a  conspiracy.  Can  it 
be  contended  that  upon  such  a  charge  this  evidence  ought 
to  have  been  rejected  7  The  law  does  not  admit  unstamped 
instramenta  for  the  purpose  of  proving  guilt  only,  but  also 
for  the  purpose  of  demonstrating  innocence.  [Lord 
Abmger,  C.  B.  —That  is  quite  a  different  thing.  Suppose 
the  prosecutor  proved  fraud  aliunde,  could  the  party 
charged  shew  a  valid  contract  by  an  unstamped  instrument  ? 
Here  you  are  setting  up  this  instrument  in  order  to  give 
effect  to  it.  Aidersan,  B. — ^You  are  contending,  in  effect, 
that  the  declarations  of  a  prisoner  are  not  only  receivable 
against  him,  but  also  admissible  for  him ;  but  that  is  not 
so.]  I^viously  to  the  case  of  Rm  v.  Hawkeswood{a), 
some  doubt  existed  whether  unstamped  documents  could 
be  received  in  evidence  in  criminal  cases ;  but  in  that  case 
it  was  beld,  that  on  an  indictment  for  forging  a  bill  of  ex- 
change^ the  bill  may  be  given  in  evidence  although  it  be 
not  stamped.  Lord  Ketiyon,  indeed,  in  WhUweU  v.  Dima^ 
dak  (6),  denied  that  case  to  be  law,  and  held  that  an  agree- 
ment not  stamped  could  not  be  given  in  evidence  for  any 
purpose  whatever,  either  to  establish  or  defeat  it.  How- 
ever, it  appears  irom  the  note  to  that  case,  that  he  after- 
wards approved  of  the  decision  in  Hawkeswood^s  case.  In 
Rex  V.  P9oley{c)i  where  that  case  was  cited,  the  true 
ground  of  the  exception  is  jwinted  out,  viz.  that  such  do- 
cuments mAy  be  used  for  a  collateral  purpose.  Here  the 
purpose  for  which  the  document  was  attempted  to  be  used 


(o)  1  Lencb,  C.  C.  257.  (h)  Peake,  N.  P.  C.  167. 

(e)  SBoti&Pul.  311. 
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Exrk,  0/  Pleas,  wBS  Collateral.    It  was  to  rebut  the  imputatioii  that  the 
1842 

second  assignment  was  the  result  of  a  conspiracy  to  defeat 

the  execution.  It  shewed  that  the  assignment  in  January, 
1840j  was  not  the  result  of  a  conspiracy  upon  the  pressure 
of  the  moment;  but  that  on  an  occasion  when  the  plaintiff 
was  not  in  difficulties^  he  had  executed  another  assignment 
for  a  debt  previously  due,  and  it  was  admissible  f«Mr  that  pur- 
pose. As  to  Gregory  v.  Frazer,  it  has  always  been  under- 
stood by  the  precession  that  the  note  was  given  in  evidence 
by  the  defendant;  and  the  observations  of  hard  EUenbo^ 
rough  lead  to  that  conclusion.  The  mode  in  which  the 
question  arose  was  probably  this :  the  defendant  natundly 
inquired  whether  there  was  any  memorandum  of  the.  loan, 
upon  which  the  plaintiff  produced  the  unstamped  note; 
and  thei^eupon  the  defendant  proposed  to  read  it,  but  the 
plaintiff  objected  to  it.  If  it  had  not  been  objected  to,  the 
plaintiff  might  have  given  it  in  evidence  to  shew  the  loan 
of  the  money.  In  this  case  the  charge  is,  that  these  par- 
ties have  been  guilty  of  a  conspiracy.  Suppose  this  had 
been  an  indictment  for  larceny,  and  the  defence  was  that 
the  plaintiff  took  these  goods  under  a  bon&  fide  claim  of 
right,  could  he  not  have  given  in  evidence  such  a  deed  as 
ihis?  and  would  it  not  have  been  admissible  without  a 
.stamp?  [Alderson,  B. — ^Is  not  that  a  fallacy?  The  issue 
is  not  the  same :  in  the  one  case  the  document  is  put  in  to 
shew  that  it  is  a  valid  instrument ;  in  the  other,  that  it  is 
Jiot.]  Upon  an  indictment  for  a  conspiracy,  it  is  clear  that 
rach  an  unstamped  instrument  as  this  would  have  been 
good  evidence  for  the  prosecution :  Re»  v.  Fbwk  (0).  It 
is  laid  down  by  JPaiteson,  J.,  in  Keabk  v.  JPayne  (6),  that 
there  is  no  distinction  in  this  respect  between  a  civil  and  a 
criminal  proceeding.    Then,  if  the  Stamp  Acts  cannot  be 


(a)  4  Car.  &  Pay.  592. 
(6)  8  Ad.  &  £11.  559;  3  Nev.  &  P.  531. 
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used  to  screen  firaad,  may  they  not  be  used  to  prevent  thein-  Bxeh.  qf  Pleas, 
nocent  from  acquitting  themselves  ?  If  such  an  instrument  ^  ^*" 
be  admissible  to  establish,  it  follows  as  a  necessary  conse- 
quence that  it  may  be  used  to  repel,  a  charge  of  fraud. 
[Lord  Abinger,  C.  B. — There  I  differ  with  you  toto  coelo. 
In  the  one  case  the  party  offers  the  instrument  in  evidence 
to  demolish  it;  in  the  other,  to  support  it.  In  Reap  v.  Fowk 
the  object  was  not  to  set  it  up.]  It  does  not  appear 
that  the  document  was  put  in  evidence  there  to  shew 
that  it  was  not  valid.  In  Keable  v.  Payne,  littledale,  J., 
says, ''  Although  stat.  81  Geo.  8,  c.  26,  s.  10,  uses  the 
words  '  available  in  law  or  equity,'  yet  these  must  be  un- 
derstood with  some  qualification,  as  indeed  is  admitted  by 
the  counsel  who  support  the  rule,  in  the  cases  of  forgery 
and  usury.  They  contend,  however,  that  the  evidence  is 
receivable  only  where  the  instrument  is  the  immediate 
subject  of  prosecution.  But  the  question  here  being  whe- 
.ther  Mann  committed  the  fraud,  the  act  of  Mann  is  ad- 
missible in  evidence,  though  it  consist  in  writing  on  un- 
stamped paper.''  And  Patieson,  J.,  says,  ''  Whether 
against  the  person  accused  of  the  fraud  or  a  third  party, 
the  principle  must  be  the  same,  if  the  question  turn  on  the 
fact  of  fraud.  If  it  were  necessary  in  a  dvil  action  to  shew 
that  there  had  been  a  felony  or  an  obtaining  by  false  pre- 
tences, the  evidence  would  be  admissible  as  if  the  case  were 
that  of  an  indictment  for  the  felony  or  fraud."  There  the 
principle  is  extended  to  make  an  unstamped  instrument 
admissible,  though  used  to  shew  fraud  in  a  third  party. 
One  would  have  thought  that  if  the  document  were  admis- 
sible to  shew  fraud,  it  would  equally  be  admissible  to  shew 
no  fraud..  Here  the  plaintiff  did  not  rely  upon  it,  or  set  it 
up  as  a  valid  subsisting  instrument,  but  merely  sought  to 
explain  his  procuring  a  fresh  security,  and  to  rebut  this 
charge  of  fraud.  It  is  equally  an  extension  of  the  strict 
words  of  the  act  of  Parliament,  whether  it  be  for  the  pur- 
pose of  proving  guilt  or  proving  innocence. 


&04  CABES   IN   THE    EXCHEQI7BR, 

Sseh.  qf  Pleat,  Lord  Abinoer^  C.  B. — ^I  must  own  that^  in  the  early  part 
of  this  discussion^  I  entertained  a  strong  opinion  upon  the 
case;  and  although  there  is  no  one  more  likely  than  Mr. 
Williams,  from  his  learning  and  acnteness,  to  shake  that 
opinion^  he  has  wholly  failed  to  do  so.  It  is  difScnlt  to  deny 
many  of  the  abstract  propositions  advanced  by  him,  but  if 
the  particular  circumstances  of  this  case  are  looked  at, 
nothing  can  be  more  clear.  The  Stamp  Act,  for  the  sake 
of  the  revenue,  was  intended  to  exclude  the  reception  in 
evidence  of  such  instruments  as  this,  unless  stamped,  when- 
ever they  are  introduced  for  the  purpose  of  making  them 
available;  that  is  to  say,  of  setting  them  up  and  giving  effect 
to  them.  Therefore,  in  every  case  where  a  question  arises 
between  the  parties  in  a  cause  as  to  the  evidence  which  may 
be  given, — for  instance,  in  the  case  of  an  agreement,  which 
is  the  subject  of  the  action,  or  has  some  collateral  relation 
to  it,  the  moment  you  ask  whether  it  is  in  writing,  and  it 
turns  out  to  be  so,  no  other  evidence  than  the  written  do* 
cument  being  producible,  if  it  proves  to  be  unstamped, 
it  must  be  rejected.  So  with  regard  to  promissory  notes 
and  bills  of  exchange,  and  all  matters  which  are  the  sub* 
ject  of  the  Stamp  Acts;  unless  they  are  stamped  when  they 
are  produced,  they  must  be  rejected,  wherever  they  are 
produced  to  shew  that  they  have,  or  ever  had,  any  validity. 
But  the  case  is  different  when  the  purpose  is  not  to  give 
them  effect,  but  to  defeat  them,  and  to  shew  that  they 
were  entered  into  for  the  purpose  of  fraud  and  conspiracy. 
Thus,  if  there  were  a  conspiracy,  and  the  parties  intended, 
inter  se,  to  take  certain  measures  to  gain  an  advantage  from 
an  agreement,  although  it  be  not  stamped,  it  is  received 
in  evidence  to  shew  a  guilty  mind.  There  it  is  used,  not 
with  a  view  to  set  it  up,  but  to  shew  that  it  was  absolutely 
void,  and  as  evidence  of  a  fraud,  and  of  the  guilty  purpose  in 
which  the  parties  to  it  were  engaged.  So,  if  a  man  forges 
a  bill  of  exchange,  and  puts  it  upon  a  wrong  stamp,  is  it 
to  be  said  that,  because  it  is  forged  upon  a  wrong  stamp^ 
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the  forgery  cannot  be  established  in  a  conrt  of  law?  It  SxeM,qfPhat, 
would  not  be  the  less  a  fraud  or  forgery  on  that  account, 
and  to  hold  the  document  inadmissible  would  manifestly 
be  a  departure  from  the  spirit  and  letter  of  the  act  of  Par- 
liament. The  ground  upon  which  it  is  admitted  in  such 
cases  is,  that  it  is  not  a  valid  instrument,  but  merely  evi- 
dence of  the  fraud ;  and  that  the  party  may  produce  such 
an  instrument,  for  the  purpose  of  defeating  it.  The  cases 
in  the  King's  Bench,  which-  were  cited  for  the  plaintiff, 
and  in  which  I  perfectly  concur,  were  decided  upon  this 
principle,  and  so  also  was  the  case  of  Coppock  v.  Bower 
in  this  Court.  There  a  party,  having  been  charged  with 
bribery  before  a  committee,  entered  into  a  corrupt  agree- 
ment to  withdraw  and  give  up  his  seat  in  Parliament,  and 
give  jE500,  the  other  party  stipulating  to  support  him  upon 
his  next  attempt  in  the  borough.  That  agreement  was 
considered  to  be  evidence  in  support  of  the  plea,  which  set 
forth  the  corrupt  agreement  upon  which  the  promissory 
note  was  given.  It  was  adduced  there,  not  to  give  effect 
to  it,  but  to  destroy  the  whole  transaction,  by  shewing 
that  the  res  gestse  were  in  themselves  illegal  and  corrupt. 
So  also,  an  agreement  without  a  stamp  is  evidence  in  cases 
of  usury,  to  prove  the  course  of  proceeding,  and  shew 
that  the  parties  entered  into  a  corrupt  contract.  But  a 
party  charged  with  usury  could  not  give  in  evidence  an 
unstamped  agreement  to  rebut  such  a  charge.  In  the 
former  case  he  treats  it  as  an  unlawful  and  void  instru- 
ment, in  the  other  he  seeks  to  set  it  up  as  available.  An 
ingenious  man  might  put  a  thousand  cases  in  which  it 
might  be  difficult  to  say  it  was  not  evidence.  Suppose  a 
man  could  explain  away  an  offence  by  shewing  that  he 
acted  under  a  mistake  derived  from  a  written  instrument ; 
to  shew  that,  he  offers  it  in  evidence,  not  as  a  valuable  and 
available  instrument,  and  to  establish  a  right,  but  only 
in  order  to  rebut  the  accusation  of  a  guilty  mind.  In  such 
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B^eh.  of  PteoM,  a  case  I  do  not  conceive  tliat  tlie  document  could  not 
-  have  been  given  in  evidence  if  unstamped^  though  there 
Willi  AMI  may  be  some  doubt  on  that  point;  but  Mr.  WilUanu^a 
Gerrt.  object  was  not  to  establish  such  a  case,  or  to  shew  that 
the  instrument  was  void  in  law,  but  to  use  it  as  evidence 
of  a  binding  contract  between  the  parties,  which  they 
then  meant  to  act  upon,  available,  though  not  availing, 
and  which,  upon  payment  of  the  duty,  would  have  be- 
come good.  It  was  sought,  to  establish  the  bona  fides 
and  the  purity  of  their  intention,  and  that  they  in- 
tended to  do  at  that  time  what  they  did  some  months 
afterwards, — ^which  in  effect  was  to  make  the  deed  avail- 
able. On  the  other  hand,  supposing  that  the  de- 
fendant had  taken  upon  himself  the  onus  probandi, 
in  the  first  instance,  that  the  whole  transaction  was  a 
fraud,  I  do  not  say  that  he  might  not  have  given  this 
assignment  in  evidence,  and  shewn  that  it  originated 
in  a  fraudulent  conspiracy,  and  that  it  was  merely  colour- 
able, being  intended  by  and  by  to  be  used  for  the  purpose 
it  was  used  for  before  a  jury;  or  that  the  parties  were 
hatching  up  evidence  from  time  to  time,  to  be  used  only 
when  the  immediate  necessity  arose,  and  the  time  came 
for  the  fraud  to  be  practised,  and  it  was  then  done  away 
with;  it  might,  I  think,  be  evidence  of  such  a  corrupt  agree- 
ment, and  to  shew  such  a  conspiracy.  It  was,  therefore, 
an  instrument  which  might  be  evidence  for  the  party  who 
sought  to  attack  it,  but  not  for  a  party  whose  object  was 
to  support  it.  In  my  opinion,  an  unstamped  instrument 
cannot  be  received  in  evidence,  wherever  the  party  tenders 
it  with  a  view  to  give  any  legal  effect  to  it  whatever. 

Aldsrson,  B. — I  am  clearly  of  the  same  opinion,  that 
this  instrument  was  inadmissible.  I  take  the  rule  to  be  as 
his  Lordship  has  laid  it  down,  that  when  an  instrument  is 
produced  in  order  to  be  set  up  as  an  agreement,  and  to 
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give  effect  to  it  as  a  contract,  you  cannot  give  it  in  evi-  Sxeh.  qf  Pleat, 
dence  unless  it  has  a  stamp.  Now  here  it  was  attempted  to 
be  set  up,  and  to  have  effect  given  to  it;  that  is  to  saj,  it  was 
propounded  as  an  instrument  valid  and  effectual  for  the 
purpose  of  conveying  the  property  mentioned  in  it  at  the 
time  it  was  executed,  and  as  having  a  capacity  to  be  made 
available  in  law.  I  think,  therefore,  it  was  properly  re- 
jected. The  only  cases  in  which  such  an  instrument  is 
allowed  to  be  given  in  evidence  without  a  stamp  are  where 
it  is  used  for  the  purpose  of  shewing  that  it  never  had  any 
validity  at  all,  but  was  merely  colourable;  and  where  the 
fact  that  the  party  has  entered  into  an  agreement  which  is 
illegal  from  the  beginning,  is  a  material  fact  in  the  case, 
as  it  was  in  Cqppock  v.  Bower. 

GuANET,  B. — ^I  quite  agree  with  my  brethren,  for  the 
reasons  which  they  have  given.  Many  imaginary  cases  of 
hardship,  arising  firom  the  stamp  laws,  might  be  cited  in 
support  of  the  contrary  view,  but  they  cannot  form  any 
rule. 

RoLYE,  B. — I  am  of  the  same  opinion.  I  think  we 
may  see  very  well  what  the  real  meaning  of  the  legislature 
was,  by  looking  at  the  words  of  the  statute,  which  says, 
that  no  such  bills  of  exchange  or  agreements,  &c.,  shall  be 
pleaded  or  given  in  evidence,  or  admitted  in  any  court 
to  be  good,  useful,  or  available  in  law  or  equity,  unless 
stamped.  Coupling  the  first  branch  with  the  last  in 
that  sentence,  we  must  understand  it  to  mean  that  it  is 
not  to  be  given  in  evidence  to  make  it  available  in  any 
court  of  law  or  equity.  There  may  be  collateral  circum- 
stances under  which  an  unstamped  instrument  may  be 
given  in  evidence,  but  it  is  difficult  to  define  or  lay  down 
an  abstract  rule  as  to  what  is  a  collateral  purpose.  Here 
the  object  distinctly  was  to  shew  that  there  had  been  a 
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Et€k.  of  PUas,  ▼&lid  and  anbaiatiDg  agreement  at  a  previous  period,  and 
1842.  aa  it  was  unstamped,  it  was  not  receivable.  It  is  desir- 
able to  guard  ourselves  against  laying  down  any  general 
rule,  especially  in  criminal  cases;  but  in  the  case  put 
by  Mr.  Williams,  I  think  no  stamp  would  be  necessary. 
He  says,  suppose  a  party  indicted  for  larceny,  might  he 
not  give  in  evidence  an  unstamped  assignment  to  him  of 
the  goods?  I  think  he  might.  There  the  allegation 
would  be,  that  the  accused  took  a  particular  chattel  felo- 
niously. You  shew  that  he  had  executed  something  which 
he  supposed  gave  him  a  right  to  take  it,  but  you  do  not 
thus  make  the  assignment  available  in  law  or  equity.  He 
merely  took  the  chattel,  thinking  the  deed  gave  him  a 
right,  when  in  truth  it  did  not.  So  in  a  case  of  embez- 
zlement, if  the  party  accused  had  paid  away  the  monej 
on  unstamped  promissory  notes,  they  would  be  evidence 
to  shew  the  mistake  under  which  he  had  paid  it  away. 

Bule  discharged. 
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1842. 
Dalt  r.  Thompson^  Secretary,  &c.,  of  the  Anti-Dry-Rot      >      y  '  ^ 


Case.. 


Company  (a). 


3. — ^The  declaration  stated  that  theretofore,  to  wit.  Case  against  the 
on  the  27th  December,  1838,  the  plaintiflF  became  and  was,  Am^SlI^-Rit* 
and  still  is,  entitled  to  divers,  to  wit,  twenty  shares  in  the  not"mJkfi/*Jut 
undertaking  mentioned  in  an  act  of  Parliament,  passed  in  "'Y*"^  niil 
the  sixth  year  of  the  reign  of  his  late  Majesty  King  William  a  certificate  in 
the  Fourth,  intituled  "  An  Act  to  enable  John  Howard  Kyan  ©f 'lo^sharM  *^ 
to  assign  to  a  Company  certain  Letters  Patent,"  that  is  to  hi^^^*The^Lt, 
say,  twenty  shares  in  the  capital  or  joint-stock  of  the  said  ^  ^""-  *»  5- 
company :  that  the  said  company  had  provided  certain  books  that  the  capital 
for  entering  therein  the  names  and  designations  of  the  £250,000,  and 

that  the  num- 
ber of  shares  shall  be  limited  to  10,000:  and  the  16th  section  enacts,  that  the  company  shall  keep 
a  book,  and  cause  to  be  entered  therein  the  name  and  designation  of  every  person  subscribing  for 
shares  in  the  underuking,  and  of  every  person  entitled  to  any  shares  therein,  making  a  separate 
entry  of  each  share  in  numerical  order ;  and  that  after  the  making  of  such  entry  a  certificate  shall 
be  made  out  in  respect  of  every  share,  specifying  the  number  of  such  share  and  the  name  of  the 
proprietor  thereof,  and  such  certificate  shall  be  delivered  to  the  proprietor  upon  demand.  And 
the  twentieth  section  provides  that  it  shall  be  lawful  for  the  proprietor  of  every  share  to  sell  and 
transfer  the  same  by  writing  duly  stamped,  which  transfer  shall  be  exhibited  to  the  company,  or 
their  secreUry,  to  be  filed  and  registered  in  the  manner  prescribed  by  the  acL  At  the  trial,  the 
plaintiir  produced  in  evidence  twenty  scrip  certificates  payable  to  bearer,  signed  by  three  of  the 
directors,  and  countersigned  by  one  T.,  who  had  been  secretary  to  the  company.  It  appeared 
that  T.  had  fraudulently  re-issued  a  number  of  the  shares,  and  this  having  become  known,  the 
shares,  at  the  time  the  plaintiff  purchased,  were  at  a  low  discount.  Notices  had  been  given  by 
the  company  in  the  public  papers  of  the  fraud  which  had  been  practised,  and  the  broker  who 
negotiated  the  sale  of  the  shares  to  the  plaintiff  knew  of  that  fraud  at  the  time.  It  appeared 
that  at  the  time  the  scrip  certificates  were  brought  by  the  plaintiff  to  be  registered,  the  whole 
number  of  10,000  shares  had  been  already  entered  in  the  register,  pursuant  to  the  act.  It  was 
thereupon  objected  that  the  register  being  full,  and  the  defendants  having  no  power  to  add  to 
the  number  of  shares,  the  action  in  this  form  would  not  lie ;  and  the  learned  Judge  being  of 
that  opinion,  nonsuited  the  plaintiff: — Held,  that  the  nonsuit  could  not  be  supported;  because 
the  register  might  have  been  improperly  filled,  in  which  case  the  company  would  be  taking 
advantage  of  their  own  wrong. 

SembUt  that  it  was  not  sufficient  for  the  plaintiff  merely  to  produce  scrip  certificates  payable  to 
bearer,  which  he  had  required  to  be  registered,  but  that  he  ought  to  have  shewn  his  titU  lo  have 
those  shares  registered,  and  to  have  deduced  a  good  title  from  the  original  subscriber  and  hisassignees. 

It  was  also  objected  at  the  trial,  that  the  plaintiff  was  not  the  bon&  fide  holder  of  these  shares, 
inasmach  as  he  had  purchased  them  after  notice  that  many  shares  were  fabricated  by  a  person 
who  was  himself  a  director  and  secretary  of  the  company  for  a  time,  and  that  it  might  be  that 
the  plaintiff  had  acquired  his  title  through  some  of  those  false  certificates ;  and  it  was  proved  that 
the  plaintiff  had  given  a  less  price  than  the  ordinary  one ;  hvxaembh,  that  that  would  not  deprive 
him  of  the  title  he  had  by  the  transfer,  unless  it  were  shewn  that  he  was  not  the  bondjlde 
owner. 

(a)  This  case  occurred  in  Easter  no  further  step  has  heen  taken  by 

Term  (April  25),  hut  was  post-  the  parties,  the  case  is  now  pub- 

poned  in  the  expectation  that  the  lished. 
cause  would  be  again  tried,  but  as 

VOL.    X.  Y  If.  W. 
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iKwft.  •/  pifot,  bytheiethsectionofthe  act  limitedto  the  number  of  10,000. 
The  plaintiff,  at  the  trial,  produced  in  evidence  twenty  scrip 


Dalt 

iBOlirSON. 


share  or  shares  in  the  said  under- 
taking, and  of  every  person  entitled 
to  any  shares  or  share  therein, 
making  a  separate  entry  of  each 
share;  and  such  share  shall  he 
numhered,  beginning  with  No.  I, 
and  proceeding  in  arithmetical  pro- 
gression whereof  the  common  ex- 
cess shall  always  be  one,  and  every 
such  share  shall  always  he  distin- 
guished by  the  number  so  to  be 
applied  to  the  same ;  and  after  the 
making  such  entries,  a  certificate 
shall  be  made  out  in  respect  to 
every  share  in  the  said  undertak- 
ing, specifying  therein  the  proper 
number  of  such  share,  and  the 
name  and  designation  of  the  pro- 
prietor or  proprietors  thereof,  and 
every  such  certificate  shall  be  de- 
livered to  the  proprietor  of  such 
share  or  shares,  his  executors,  &c. 
upon  demand,  and  might  be  in  the 
words,  or  to  the  eflect,  set  forth  in 
page  14  of  the  act.  And  such 
certificate  shall  be  admitted  in  all 
Courts  whatsoever,  as  evidence 
of  the  title  of  such  proprietor,  his 
or  her  executors,  administrators, 
and  assigns,  to  the  share  therein 
specified,  and  to  the  profits  and 
advantages  accruing  in  respect  of 
the  same  ;  but  the  want  of  such 
certificate  shall  not  deprive  any 
proprietor  or  proprietors  of  any 
share  or  shares  in  the  said  undertak- 
ing of  his,  her,  or  their  right  or  in- 
terest in  orclaim  to  a  due  proportion 
of  the  profits  and  advantages  of  the 
said  undertaking,  nor  hinder  or 
prevent  the  proprietor  orproprietors 
of  any  such  shares  from  selling  or 
disposing   of  any  such  share  or 


shares ;  and  in  case  such  cerificate 
shall  not  be  produced  or  forth- 
coming, then  the  said  entry,  or  a 
true  copy  thereof  certified  by  the 
secretary  of  the  said  company, 
shall  be  deemed  prim&  facie  evi- 
dence of  the  title  thereto. 

And  it  is  further  enacted  by  sec- 
tion 20,  that  it  shall  be  kwfiil  for 
the  several  and  respective  proprie- 
tors of  any  share  or  shares  in  the 
said  undertaking,  their  executors, 
administrators,  successors,  and  as- 
signs, to  sell  and  transfer,  by  writ- 
ing duly  stamped,  any  share  or 
shares  of  which  they  shall  re- 
spectively be  possessed,  and  every 
such  transfer  may  be  in  the  form 
mentioned  in  such  page.  And 
every  such  transfer,  executed  by  all 
the  parties  thereto,  should  be  ex- 
hibited to  the  said  company  or 
their  secretary,  to  be  filed  by  the 
said  secretary  and  kept  for  the  use 
of  the  sidd  company,  and  every 
such  transfer  shall  be  registered 
in  the  books  of  the  said  company, 
by  an  entry  of  the  date  of  such 
registry  and  the  date  of  such  trans- 
fer, together  with  the  names  of  the 
parties  thereto,  and  number  of 
the  share  or  shares  transferred;  and 
a  copy  of  such  registry  or  entry 
signed  by  the  secretary  to  the  said 
company,  shall  be  sufiicient  evi- 
dence of  every  such  sale  and  trans- 
fer, and  shall  be  received  as  such 
in  all  disputes  and  in  all  trials 
before  any  judges,  justices,  and 
others ;  provided  always,  that  until 
such  transfer  shall  be  so  entered 
or  registered  in  the  books  of  the 
said  company,  no  purchaser  or  pur- 
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certificates,  dated  Janiiaiy,  1886,  payable  to  bearer,  signed  Sxek.qfPiea», 
by  three  of  the  directors,  and  countersigned  by  one  Terry,  - 

who  had  been  secretary  and  managing  director  to  the  com-  ^^^^ 
pany.  It  appeared,  however,  that  Terry  had  fraudulently  Thomp»om. 
re-issued  a  great  number  of  the  shares  which  had  been 
brought  into  the  office;  and  this  having  become  notorious, 
the  shares,  at  the  time  the  plaintiff  purchased,  were  at  a 
very  low  discount,  and  the  shares  he  now  claimed  to  be 
registered  had  been  purchased  at  a  low  price.  It  appeared 
that  the  whole  10,000  shares  had  been  disposed  of,  and 
entered  in  the  register;  that  notices  had  been  given  by 
the  company  in  several  newspapers,  and  placed  upon  the 
Stock-Exchange,  of  the  frauds  practised  with  the  shares, 
and  cautioning  persons  not  to  purchase  them ;  and  that  the 
broker  who  negotiated  the  sale  of  these  shares  to  the  plain- 
tiff, knew  at  the  time  of  the  frauds  which  had  been  prac- 
tised by  Terry  respecting  the  shares.  It  was  objected  for 
the  defendants,  that  the  action  would  not  lie,  inasmuch  as 
the  register  was  full,  and  the  defendant  had  no  right  to  add 
to  the  number  of  shares.  On  the  other  hand,  it  was  said 
that  the  plaintiff  ought  not  to  be  a  sufferer  by  the  frauds 
committed  by  the  secretary  of  the  company;  and  the  scrip 
certificates  being  signed  by  three  directors  of  the  com- 
pany, that  the  company  were  responsible  for  them.    The 

chasers  of  any  share  or  shares,  his,  or  transfer  any  share  or  shares 

her,  or  their  executors,  administra-  which  he,  she,  or  they  shall  possess 

tors,  snccestOTB,  or  assigns,  shall  in  the  said  undertaking,  after  the 

have  any  part  or  share  in  the  said  day  appointed  for  the  payment  of 

undertaking  and  the  profits  and  ad-  the  said  call,  until  the  money  called 

vantages  thereof,  nor  shall  receive  for  in  respect  of  his,  her,  or  their 

any  interest  or  dividends  for  or  in  share  or  shares  intended  to  be  sold 

respect  of  such  share  or  shares  so  shall  be  paid,  together  with  the 

purchased,  nor  be  entitled  to  vote  interest,  if  any,  due  thereon ;  and 

at  any  meeting  or  meetings  as  pro-  unless  such  money  so  called  for, 

prietor  or  proprietors  of  or  in  the  with  interest  as  aforesaid,  shall  be 

said  undertaking  :   provided  also,  paid,  every  such  sale  or  transfer  of 

and  it  is  further  enacted,  that,  after  any  share  or  shares  shall  be  void, 

any  call    for  money  shall   have  and  such  share  or  shares  shall  be 

been  made  by  virtue  of  the  said  liable  to  forfeiture,  as  if  no  such 

act,  no  penon  or  persons  shall  sell  sale  or  transfer  had  been  made. 
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Sxck.qfPUM,  learned  Judge^  being  of  opinion  that  the  plaintiff  was 
not  entitled  to  sacoeed  in  this  form  of  action^  nonsuited 
him^  but  gave  him  leave  to  move  to  enter  a  verdict  with 
40s.  damagesi  in  case  the  Court  should  be  of  a  contraiy 
opinion.  Erie  having^  in  Michaelmas  Term  last,  obtained  a 
role  accordingly, 

Kelly  BXkd  Bfles,  in  the  same  term  (Nov.  12),  shewed  cause. 
— The  19th  section  of  the  act  prescribes  the  manner  in 
which  the  shares  are  to  be  registered.  It  enacts  that  the 
company  shall  provide  and  keep  a  book  or  books,  and  cause 
to  be  entered  therein  the  names  and  designation  of  the 
persons  subscribing  for  any  share  in  the  undertaking,  and 
of  every  person  entitled  to  any  share  therein,  making  a  sepa- 
rate entry  of  each  share  in  numerical  order ;  and  that  after 
the  making  of  such  entries,  a  certificate  shall  be  made  out 
in  respect  of  every  share  in  the  undertaking,  specifying  the 
number  of  such  share,  and  the  name  &c.  of  the  proprietor 
thereof,  and  that  every  such  certificate  shall  be  delivered  to 
the  proprietor  of  such  share,  his  executors  &c.,  upon  de- 
mand. And  it  then  goes  on  to  provide  that  such  certificate 
shall  be  evidence  of  the  title  to  the  share  described  therein ; 
but  that  the  want  of  such  certificate  shall  not  deprive 
the  proprietor  thereof  of  his  right  to  a  due  proportion  of 
the  profits,  or  from  selling  or  disposing  of  any  such  share; 
and  in  case  the  certificate  shall  not  be  forthcoming, 
a  copy  of  the  said  entry,  certified  by  the  secretary  of 
the  company,  shall  be  deemed  prim&  facie  evidence  of 
the  title  thereto.  Then  the  20th  section  provides,  that 
it  shall  be  lawful  for  the  proprietors  of  any  share  or 
shares  to  sell  and  transfer  by  writing,  duly  stamped, 
any  share  or  shares  of  which  they  shall  be  possessed ;  and 
every  such  transfer  shall  be  exhibited  to  the  company  or 
their  secretary,  to  be  filed  by  the  secretary  and  kept  for 
the  use  of  the  company ;  and  every  such  transfer  shall  be 
registered  in  the  books  of  the  company,  by  an  entry  of  the 
date  of  such  registry  and  the  date  of  such  transfer,  toge* 
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ther  iriih  the  names  of  the  parties  thereto  and  number  of  Bxek.  of  PtHu, 
the  shares  tranrferred ;  and  a  copy  of  such  registry  or  entry^    w  *°^  V  . 
signed  by  the  secretary^  shall  be  sufficient  evidence  of  such        i>At.T 
sale.     Now  it  is  not  pretended  that  the  provisions  of  this    Thompson. 
latter  section  have  been  complied  with  in  this  sale.    {^Parke, 
B. — That  section  applies  only  to  the  sale  of  registered 
shares ;  it  does  not  say  that  scrip  certificates  shall  not  be 
sold  except  in  that  way.]     It  was  impossible  for  the  de- 
fendant to  have  entered  these  shares  without  a  breach  of 
duty,  for  the  whole  number  of  shares  allowed  had  been 
already  entered  in  the  register  pursuant  to  the  act.    [Parke, 
B. — ^The  question  is^  whether,  if  the  company  permit  these 
shares  to  be  issued  into  the  market,  they  are  not  bound  to 
do  that  which  the  act  requires  to  be  done  respecting  every 
share  which  shall  be  issued.     The  circumstance  of  the 
raster  being  full  is  no  answer  to  an  action  for  refusing 
to  register  scrip  issued  by  them.]     This  is  not  an  action 
for  unlawfully  issuing  scrip  certificates,  but  for  refusing  to 
register  them.    The  right  to  have  the  certificates  registered 
is  confined  to  the  10,000.    Perhaps  the  plaintiff  might  have 
maintained  an  action  against  the  directors  of  the  company 
for  improperly  issuing  shares  beyond  the  number  of  10,000 
allowed  by  the  act,  whereby  the  plaintiff  was  unable  to  get 
his  shares  registered:  but  this  is  not  such  an  action,  but  one 
founded  on  the  right  under  the  statute  to  have  the  shares 
registered.     But  the  register  being  already  full,  the  plaintiff 
could  have  no  such  right.    Besides,  in  this  case  advertise- 
ments had  been  published  in  the  newspapers,  and  notices 
placed  upon  the  Stock-Exchange,  of  the  frauds  practised 
respecting  the  shares,  cautioning  persons  not  to  purchase 
them :  and  the  plaintiff's  broker,  who  was  called  as  a  wit- 
ness, proved  that  he  had  seen  those  notices  before  he  pur^- 
chased  the  shares  in  question.     [Parke,  B. — ^Your  argu- 
ment assumes  that  the  10,000  shares  were  rightly  regis- 
tered.]    Undoubtedly  that  must  be  assumed  until  it  is 
shewn  that  they  were  not.     [Parke,  B. — ^The  doubt  is  on 
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Etek.  €f  Pitn,  whom  the  burthen  of  proof  should  lie.  Supposing  that 
a  person  had  bought  shares  in  the  market  at  their  ordinary 
price,  and  without  any  circumstances  of  firaud  or  suspicion, 
would  it  be  any  answer  to  the  person  who  brought  the 
shares  to  be  registered  that  the  register  was  already  fiill?] 
It  is  difficult  to  answer  questions  put  in  the  abstract ;  it 
is  enough  to  say,  that  these  were  not  so  purchased.  Kthe 
duty  were  imposed  upon  the  company  to  shew  that  the 
whole  10,000  shares  were  properly  registered,  it  would  be 
next  to  impossible  to  do  so.  The  plaintiff  says  he  has  a 
right  to  hare  the  shares  registered,  and  the  onus  is  on  him 
to  shew  that  he  has  that  right.  It  is  dear  that  the  plain- 
tiff was  bound  to  shew  his  title  to  the  shares.  He  could 
only  be  so  entitled  by  being  an  original  proprietor  of  the 
shares,  or  having  had  them  by  assignment  since.  As- 
suming the  10,000  shares  to  have  been  properly  registered, 
the  shares  in  question  were  not  shewn  to  have  been  properly 
transferred.  The  plaintiff  ought  to  have  deduced  a  good 
title  from  the  original  subscriber  and  his  assignee,  in  order 
to  have  entitled  himself  to  have  his  name  entered  on  the 
register.  But  all  that  he  did  was  to  produce  scrip  certifi- 
cates payable  to  bearer,  which  was  clearly  not  enough,  as  a 
person  could  not  acquire  a  right  to  shares  by  a  transfer 
from  hand  to  hand ;  and  the  19th  section  is  not  applicable 
to  this  case. 

fV.  H.  fFatson,  in  support  of  the  rule. — ^No  point  was 
made  at  the  trial  as  to  the  transfer  of  the  shares  having 
been  properly  made;  if  it  had,  the  plaintiff  might  have 
obviated  it.  And  if  the  learned  Judge  had  decided  against 
the  plaintiff,  he  might  have  tendered  a  bill  of  exceptions, 
and  so  raised  the  point.  [Lord  AbmgeTy  C.  B. — ^As  no 
point  was  made  at  the  trial  as  to  that,  you  need  not  trou- 
ble yourself  upon  it.]  Then  the  onus  of  shewing  that  the 
register  was  properly  filled  lay  upon  the  defendants.  The 
act  distinguishes  between  a  shareholder  and  a  person  entitled 
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to  a  share.     The  16th  section  says^  that  the  capital  shall  be  Exek.  tf  pieiu, 
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considered  as  consisting  of  10^000  shares.  Then^  the  19th 
section  provides^  that  the  company  shall  keep  a  book^  and  ^^^^ 
cause  to  be  entered  therein  the  names  of  persons  who  have  Tbompion. 
subscribed^  or  shall  subscribe,  for  any  share  in  the  under- 
taking,  and  of  every  person  entitled  to  any  share ;  and  after 
the  making  of  such  entry,  a  certificate  shaU  be  made  out  in 
respect  to  every  share  in  the  undertaking,  and  every  such 
certificate  shall  be  delivered  to  the  proprietor  of  such  share, 
his  executors,  &c.,  upon  demand;  and  then  it  enacts,  that 
the  certificate  shall  be  admitted  as  evidence  of  the  title  of 
such  proprietor,  his  executors,  &c.  to  the  share  therein  spe- 
cified. When  once  a  party  becomes  registered  under  this 
act,  he  becomes  a  proprietor  of  shares.  This  action  is  brought 
for  not  doing  that  for  the  plaintiff  which  the  19th  section 
requires  to  be  done.  The  plaintiff  produces  the  scrip  cer- 
tificates in  the  handwriting  of  the  directors,  and  requests 
them  to  register  them  pursaant  to  the  19th  section.  It  i» 
no  answer  to  say  that  there  are  10,000  names  already  en- 
tered in  the  book.  The  company,  who  have  issued  these 
certificates,  ought  to  shew  that  they  were  not  properly 
issued.  [Parke,  B. — ^The  company  having  proved  notice 
that  a  number  of  shares  had  been  improperly  issued,  and 
frauds  committed,  and  the  plaintiff  having  purchased 
these  shares  with  a  knowledge  of  that,  the  question  is, 
whether  he  is  not  bound  to  shew  that  they  were  genuine.] 
It  is  no  answer  that  the  10,000  shares  were  entered  in  the 
book,  unless  they  were  properly  so  entered,  and  they  who 
entered  them  are  bound  to  shew  that  they  were.  If  the 
company  wished  to  guard  against  firauds,  they  should  have 
had  it  provided  that  the  shares  should  pass  only  by  indorse- 
ment in  writing.  If  the  defendant  had  made  out  that  the 
plaintiff  obtained  these  shares  finudulently,  it  might  have 
been  a  different  thing ;  but  then  the  question  is,  whether 
that  should  not  be  raised  by  plea.  No  fraud  has  been 
imputed  to  the  plaintiff,  and  he  is  therefore  entitled  to 
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Bxch.  af  pUm,  have  tlie  shares  registered;  and  it  is  no  answer  to  say 
that  the  company  have  registered  other  shares^  by  which 
the  register  is  full.  The  defendants  allege  that  their 
own  servant  has  caused  this :  that  is  their  own  negligence, 
and  they  ought  to  suffer  for  it,  and  not  the  plaintiff.  It 
was  the  act  of  the  defendants  in  sending  these  shares  into 
the  worldi  and  they  are  answerable  for  it. 

Cur.  adv.  valt. 

The  judgment  of  the  Court  was  now  (April  25)  delivered  by 

Parks,  B. — ^There  was  a  case  of  Daly  v.  Thfmq^9ont 
which  was  argued  two  or  three  terms  ago,  but  stood  over 
for  the  judgment  of  the  Court.  It  was  an  action  on  the 
case  against  the  secretary  of  the  Anti-Dry-Bot  ComjMuiyi 
acting  in  the  name  and  on  the  behalf  of  the  company,  to 
recover  damages  for  not  making  out  and  delivering  to  the 
plaintiff  a  certificate  in  respect  of  twenty  shares  alleged  to 
have  been  purchased  by  him,  and  for  refusing  to  register 
those  twenty  shares  in  his  name.  There  was  a  dause  in 
the  act  of  Parliament,  that  the  capital  should  be  £250,000^ 
and  the  number  of  shares  are  to  amount  to  10,000. 

When  this  case  came  on  to  be  tried  before  Lord  AVmger 
at  Westminster,  it  was  objected,  on  behalf  of  the  defend- 
ant, that  this  action  would  not  lie,  because  the  register  was 
full,  and  the  defendants  had  no  power  to  add  to  the 
number  of  shares ;  and  that  appearing  to  be  the  case,  his 
Lordship  was  of  opinion  that  the  plaintiff  ought  to  be  non- 
suited; that  although  he  might  succeed  in  another  form 
of  action,  he  could  not  here.  When  the  matter,  however^ 
was  brought  before  the  Court,  it  was  thought  that  the  ob'" 
jection  taken  before  Lord  Abinger  could  not  be  sustained ; 
because,  if  the  register  was  full,  and  had  been  improperly 
filled,  the  defendants  must  set  up  their  own  misconduct  as 
an  answer  to  the  action. 
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It  was  objected,  on  shewing  cause,  that  the  plaintiff  had^  iK«A.  ^  Pfa«» 


not  made  out  a  good  title  to  these  shares;  all  that  he  had 
done  was  to  produce  scrip  certificates  payable  to  bearer. 
It  was  contended  that  he  ought  to  have  shewn  he  was  en- 
titled to  have  those  particular  shares  registered,  and  more- 
over, that  he  ought  to  deduce  a  good  title  not  only  £rom 
the  original  subscriber,  but  the  assignee,  in  order  to  give 
him  a  right  to  have  his  name  entered  on  the  register; 
and  that  the  clause  in  the  act  of  Parliament,  by  which 
it  is  provided  that  they  should  be  transferred,  does  not 
apply.    The  plaintiff  must  shew  that  he  was  entitled  as 
assignee  of  an  original  subscriber;  and  there  is  a  seri- 
ous question,  whether  he  could  shew  that  merely  by  the 
production  of  the  scrip  certificate  payable  to  bearer,  in 
which  it  is  stated  that  the  share  belongs  to  the  bearer  of 
the  certificate.    To  say  the  least  of  it,  there  is  great  doubt 
whether  any  person,  not  authorized  so  to  do,  can  make 
such  evidence  admissible  by  an  act  of  this  description,  as 
in  the  case  of  bills  of  exchange  payable  to  bearer,  or  pro<* 
missoxy  notes,  or  bills  of  lading,  which  are  indorsed,  and 
the  property  of  which  passes  to  the  bon&  fide  bearer  of 
that  indorsement : — so  also  in  the  case  of  Exchequer  bills 
and  India  bonds.    This  objection,  however,  was  not  the 
ground  upon  which  my  Lord  Abinger  decided  to  nonsuit : 
and  we  think  there  ought  to  be  a  new  trial,  to  have  that 
point  considered ;   and  if  the  plaintiff,  on  that  occasion, 
cannot  trace  his  title  to  theori^nal  subscriber,  by  shewing 
who  that  subscriber  was,  and  by  proving  an  assignment 
from  that  person,  and  so  on  from  all  the  persons  through 
whom  the  plaintiff  claims,  it  will  be  a  question  whether 
he  will  be  entitled  to  recover. 

All  the  members  of  the  Court  are  not  quite  agreed  in 
their  view  of  the  law  upon  this  part  of  the  case,  and  there- 
fore I  pronounce  no  opinion  upon  it  at  present ;  but  the 
plaintiff  will  have  an  opportunity  afforded  him  of  going 
down  to  a  new  trial,  and  giving  such  evidence  as  he  may 
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Exa.  of  Pleat,  be  adyised  of  bis  title;  it  will^  bowerer^  be  only  prudent 
/  _  *   .    on  bis  part  to  take  tbe  course  I  bave  alluded  to,  namelji 
tbat  of  deducing  bis  title  from  tbe  original  subscriber. 

One  objection  was  taken,  tbat  tbe  plaintiff  was  not  tbe 
bonft  fide  bolder  of  tbese  sbares,  because  be  bad  purcbased 
after  notice  in  tbe  market  tbat  many  sbares  were  fabricated 
by  a  person  wbo  was  bimself  in  tbe  company  for  a  time; 
and  tbat  was  tbe  fact.  All  tbe  10^000  sbares  bad  been  re- 
gistered, and  it  may  be  tbat  tbe  plaintiff  bas  acquired  bis 
title  tbrougb  one  of  tbe  false  certificates.  Tbe  amount,  bow- 
ever,  of  tbis  was,  tbat  tbe  sbares  were  depreciated  in  tbe 
market,  and  tbe  plaintiff  paid  a  less  price  tban  tbe  ordinary 
one;  still  tbat  would  not  deprive  bim  of  tbe  title  be  bad 
by  tbe  transfer  of  tbe  certificates;  it  would,  indeed,  if 
tbe  defendants  were  to  sbew  tbat  be  was  not  tbe  bon& 
fide  owner ;  but  if  tbat  is  not  proved,  tbe  circumstance 
of  bis  giving  a  less  price  for  tbe  sbares  tbemselves  would 
not  deprive  bim  of  tbe  rigbt  tbe  bolder  really  bad.  If  it 
were  otberwise,  tbe  consequence  would  be  to  deprive  all 
tbe  sbarebolders,  botb  good  and  bad,  because  tbey  ob- 
tained a  transfer  of  tbe  certificates  at  an  under-price.  Tbe 
question  will  come  to  tbis,  wbetber  tbe  defendant  really 
is  entitled  to  any  sbares  in  tbe  company.  As  I  bave  ob- 
served before,  it  will  be  for  bim  to  tender  any  evidence  be 
tbinks  rigbt;  but  I  cannot  fail  to  observe,  tbat  be  will 
act  wisely  by  deducing  a  title  from  tbe  original  subscriber; 
if  be  does  tbat,  be  will  probably  succeed  in  tbe  action ;  if 
he  does  not,  be  probably  will  be  defeated.  Tbat  is  matter, 
bowever,  for  subsequent  consideration.  We  tbink  tbat  if 
tbe  register  was  filled  improperly,  tbe  nonsuit  ought  not  to 
bave  taken  place  on  the  ground  tbat  it  was  full,  and  tbat 
there  must  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 
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Brek.  qfPieat, 
1842. 

ArDEN  r.  PULLEN,  •^'"»«  11- 

Assumpsit.— The  declaration  stated,  that  on  the  25th  wbere  the 
of  March,  1839,  by  an  agreement  made  between  the  plaintiff  ho"uM  un^dcr- 
and  the  defendant,  the  plaintiff  agreed  to  let,  and  the  de-  ^^^  ^r  ^^* 

'  *^  o  '  agreement  to 

fendant  to  take  of  the  plaintiff,  for  the  term  of  three  years,  keep  it  in  as 
firom  the  25th  of  December,  1839,  a  house  and  premises  at  ^hen'he^k 
the  yearly  rent  of  £30,  payable  quarterly;  and  the  defend-  I^Jj^ex^pted?* 
ant^  among  other  things,  thereby  agreed  with  the  plaintiff,  be  is  not  en- 
that  he  the  defendant  wonld  keep  the  said  premises  in  as  upon  its  becom- 
good  repair  and  condition  as  the  same  then  were,  and  Me^forJI^t' 
would  so  leave  the  same  on  the  termination  of  the  said  of  other  repairs 

during  the 

tenancy,  fair  wear  and  tear  excepted.    Breach;  that,  al-  term;  and  the 
though  the  defendant  entered  and  paid  the  rent  up  to  the  under  no  im- 
29th  of  September,  1841,  yet  he  did  not  pay  the  two  Sj'j^  ^J*^!*^'' 
quarters'  rent  which  became  due  on  the  25th  of  March,  pairs  in  such  a 
1842. 

Plea,  that  before  the  commencement  of  the  period  in 
respect  of  which  the  rent  was  claimed,  to  wit,  on  the  29th 
of  June,  1841,  the  said  house  and  premises,  by  means  and 
in  consequence  of  age  and  natural  decay,  and  the  badness 
of  the  materials  thereof,  and  the  bad  and  improper  man- 
ner in  which  they  were  originally  built,  and  the  rotten, 
foundrous,  miry,  and  insecure  state  and  condition  of  the 
walls,  timbers,  and  foundations  thereof,  and  for  want  of 
good  and  sufficient  sewerage  and  drainage,  and  by  and 
thro/ugh  the  neglect  and  default  of  the  plaintiff',  and  not  for 
want  of  any  euch  repair  as  the  defendant  was  bound  to  do 
under  or  by  virtue  of  the  said  agreement,  or  by  or  through 
any  neglect  or  default  of  the  defendant  in  that  behalf,  be- 
came and  were  in  a  ruinous,  bad,  insecure,  and  dangerous 
state  and  condition,  and  wholly  unsafe  and  unfit  for  habi- 
tation, whereof  the  plaintiff  then  had  notice,  and  was  then 
requested  by  the  defendant  to  put  the  said  house  and  pre- 
mises into  a  safe,  habitable,  and  tenantable  repair,  and  a 
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Exek.  of  pita$,  fit  state  and  condition  to  enable  the  defendant  to  continue 
to  inhabit  and  reside  therein  in  safety^  which  the  plaintiff 
then  wholly  neglected  and  refused  to  do.  That^  after  al- 
lowing the  plidntiff  a  reasonable  time  to  put  the  premises 
into  such  a  state^  and  before  the  commencement  of  the 
period  in  respect  of  which  the  rent  was  claimed,  to  wit,  on 
the  27th  of  July,  1841,  the  defendant  quitted  and  left  the 
said  house  and  premises,  and  relinquished  and  gave  up  the 
possession  thereof  to  the  plaintiff,  and  had  not  at  any  time 
since  used  or  occupied  the  same,  or  any  part  thereof^  or 
derived  any  benefit  therefrom. 

Replication,  that  the  said  house  and  premises  did  not 
become,  nor  were  they  or  either  of  them  in  a  ruinous,  bad, 
insecure,  and  dangerous  state  and  condition,  and  wholly 
unsafe  and  unfit  for  habitation,  by  means  of  the  badness 
of  the  materials  thereof,  or  by  or  through  the  bad  and  im- 
proper manner  in  which  the  said  house  and  premises  were 
originally  built,  and  the  rotten,  foundrous,  miry,  and  in- 
secure state  and  condition  of  the  waUs,  and  the  timbers 
and  foundations  thereof,  and  for  want  of  good  and  suffi- 
cient sewerage  and  drainage,  and  by  and  through  the  ntglect 
and  defayU  of  the  plaintiff;  but  that,  on  the  contrary  there- 
of, the  said  house  and  premises  became  and  were  in  such 
condition  and  state  as  in  the  said  plea  mentioned,  for 
want  of  such  repairs  as  the  defendant  was  bound  to  do 
under  and  by  virtue  of  the  said  agreement,  and  by  and 
through  the  neglect  and  default  of  the  defendant  in  that 
behalf;  concluding  to  the  country: — whereupon  issue  was 
joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle- 
sex sittings,  after  last  £aster  Term,  it  was  proved  by  the 
defendant  that  the  premises  in  question  consisted  of  a 
dwelling-house,  and  that  he  had  taken  it  under  the  follow- 
ing agreement : — "  Memorandum  of  agreement  made  the 
25th  day  of  November,  1839,  between  T.  Arden  of  the 
one  part,  and  J.  T.  Pullen  of  the  other  part.    The  said  T. 
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Arden  agrees  to  let.  and  the  said  J.  T.  Pulleu  agrees  to  Bnk.  of  PUm^ 

1R42 

take  of  the  said  T.  Arden,  from  the  25th  of  Pecexaber,     v  ^ 

1809,  for  the  term  of  three  years,  and,  if  he  shall  continue  Arobm 
after  that  period,  then  as  a  yearly  tenant  (subject  to  six  pvuiv. 
months'  legal  notice  from  either  party  to  the  other),  a 
bouse  and  premises,  situate  No.  7,  Holloway-terrace,  Mid- 
dlesex, at  the  clear  yearly  rent  of  £30;  and  the  said  J.  T. 
PuUen  agrees  to  pay  the  said  rent  quarterly,  and  also  all 
present  and  future  land-tax  and  sewer-rate,  and  all  other 
rates  and  assessments  whatsoever  in  respect  of  the  pre- 
mises, or  any  part  thereof,  on  the  landlord,  tenant,  or  oc- 
cupier thereof  respectively,  when  due;  and  in  default 
thereof,  the  said  T.  Arden  is  hereby  authorized  to  paythe 
same,  or  any  part  thereof,  and  then,  without  notice,  to 
recover  the  amount  paid  by  distress  upon  the  premises,  as 
in  case  of  distress  for  rent  in  arrear,  or  by  any  other  legal 
proceedings  whatsoever,  with  the  expenses  thereof  re- 
spectively. And  the  said  J.  T.  Pullen  also  agrees  to  keep 
the  house  and  premises  in  as  good  repair  and  condition  as 
the  same  now  are  in,  and  to  leave  the  same  on  the  termi- 
nation of  the  tenancy  or  giving  up  possession,  fair  wear  and 
tear  excepted,  together  with  all  the  erections,  fixtures,  im- 
provements, and  other  things  whatsoever,  that  shall  at  any 
time  be  erected,  fixed,  or  put  up  therein.'' 

It  appeared  that  very  extensive  settlements  had  taken 
place  in  the  building,  and  thus  large  gaps  in  the  main 
walls  had  been  occasioned,  and  the  only  mode  by  which 
the  house  could  be  supported  was  by  shoring  it  up: 
that  in  order  to  keep  the  basement  free  from  water, 
pumping  for  several  hours  a  day  was  necessary,  and 
it  was  then  so  wet  as  to  be  utterly  unfit  for  occupa- 
tion :  that  the  house  having  become,  from  these  causes, 
utterly  iminhabitable,  the  defendant,  after  giving  notice 
before  Michaelmas,  1841,  had  quitted  it  by  the  ad- 
vice of  a  surveyor,  who  stated  that  had  the  defendant 
eontinued  to  reside  in  it,  the  house  would  certainly  have 
fallen  down.    It  was  also  proved,  that  the  only  means  by 
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Breh.  of  Pkas,  which  it  could  be  repaired  was  by  shoring  up  and  under- 
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pinning  the  house^  pulling  down  the  front  wall  and  re- 
Ardbm  building  it,  laying  an  entirely  new  foundation,  and  making 
PuLLBH.  a  sewer  to  carry  off  the  water;  and  that  the  mischief  was 
not  to  be  ascribed  to  the  want  of  ordinary  repairs,  or  to 
any  injury,  but  simply  to  the  original  badness  of  the  foun- 
dation, which  consisted  of  soft  brick,  and  to  the  marshy 
nature  of  the  soil.  The  jury  thereupon  found  a  verdict  for 
the  defendant,  subject  to  a  motion  to  enter  a  yerdict  for 
the  plaintiff,  if  the  Court  should  be  of  opinion  that  that 
portion  of  the  defendants  plea  which  alleged  the  dan- 
gerous state  of  the  premises  to  have  arisen  from  the 
neglect  and  default  of  the  plaintiff,  was  in  issue,  and  in 
point  of  law  was  not  proved. 

Erie  having  obtained  a  rule  for  this  purpose,  and  also 
for  judgment  non  obstante  veredicto, 

Crowder  {Butt  was  with  him)  now  shewed  cause. — The 
issue  joined  on  the  replication  is,  whether  the  house  be- 
came in  the  state  described  in  the  plea  for  want  of  such 
repairs  as  the  defendant  under  his  agreement  was  bound  to 
make,  and  through  his  default.  That  is  the  only  portion 
of  the  replication  which  traverses  the  defendant's  plea ; 
the  rest  is  mere  inducement.  If  it  was  the  duty  of  the 
defendant  at  all  events  to  make  the  house  habitable, 
there  ought  to  have  been  a  verdict  for  the  plaintiff; 
but  the  defendant  was  clearly  not  bound  to  do  the 
repairs  requisite  for  the  purpose  of  preventing  these  di- 
lapidations, which  rendered  the  house  quite  uninha- 
bitable: if  he  was,  he  must  have  reconstructed  it  altoge- 
ther. The  jury  were  therefore  right  in  finding  in  favour 
of  the  defendant.  [Alderson^  B. — ^What  has  the  plaintiff 
omitted  to  do,  which  he  ought  by  his  bargain  to  have 
done?  Lord  AHnger,  C.  B. — ^The  defendant  says  there  is 
an  implied  contract  that  the  premises  are  of  such  stability 
that  they  may  last  during  the  term,  with  proper  repairs.] 
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Yes.  The  agreement  is  to  be  construed  according  to  the  ^^^  rf  ^^'•*» 
ordinary  understanding  of  mankind.  It  never  could  have 
been  contemphited  between  the  parties  that  the  defendant 
should  undertake  to  rebuild  the  house.  An  implied  con- 
tract must  be  introduced^  that  the  house  is  fairly  habit- 
able at  the  commencement  of  the  term.  It  cannot  be 
contended^  that  in  the  event  of  the  house  becoming  un** 
inhabitable,  and  utterly  useless  to  the  tenant,  his  liabi- 
lity to  pay  the  rent  should  continue.  In  Collins  v, 
Barraio  (a),  it  was  held  that  the  tenant  of  a  house,  who  is 
bound  by  agreement  to  keep  it  in  tenantable  repair,  may 
quit  without  notice  in  the  course  of  his  term,  if  the  pre* 
mises  become  unwholesome  for  want  of  sufficient  drainage, 
and  cannot  be  kept  dry  without  extravagant  and  unrea- 
sonable labour  and  expense  on  his  part.  That  case  is 
precisely  in  point.  Bai^ley,  B.,  there  says,  "  The  tenant  is 
bound  to  pay  rent  during  the  time  for  which  he  has  con<' 
tracted,  unless  he  satisfies  the  jury  that  under  the  circum- 
stances he  was  justified  in  quitting.  I  think,  however, 
that  in  point  of  law  he  will  be  freed  from  his  obligation  to 
reside  on  the  premises,  if  he  makes  out  to  the  satisfaction 
of  the  jury  that  the  premises  were  noxious  and  unwhole- 
some to  reside  in,  and  that  this  state  arose  from  no  default 
or  neglect  of  his  own,  or  none  except  at  an  extravagant 
and  unreasonable  expense.''  And  in  conclusion  he  ob- 
serves, that  the  question  will  turn  on  this,  "  whether  the 
defendant  neglected  anything  which  he  was  able  and  might 
reasonably  be  required  to  do."  In  that  case  the  tenant 
was  bound,  as  in  the  present  case,  to  keep  the  premises  in 
tenantable  repair.  [Lord  Abinffer,  C.  B. — In  that  case  there 
was  the  circumstance  that  the  plaintiff  had  undertaken  to 
make  a  new  sewer.]  But  that  was  no  part  of  the  agree- 
ment* [Aldersan,  B. — ^If  you  take  a  house  in  one  of  the 
hundreds  of  Essex,  where  the  country  is  very  damp  and 

(a)  1  M.&Rob.  112. 
VOL.  X.  S  M.  W, 
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Exeh.  of  Pleas,  marshjr,  may  you  go  away  and  quit  the  house  if  you  have 
the  ague?  and  yet  that  would  seem  to  follow  from  this 
argument.  The  tenant  ought  to  examine  the  house  before 
he  takes  it  He  undertakes  to  keep  it  in  the  same  condi- 
tion as  it  was  when  he  took  it.]  Edwards  v.  Etherington  (a) 
is  also  an  authority  in  the  defendant's  favour^  though  not 
so  strong  perhaps  as  Collins  v.  Barrow^  inasmuch  as  the 
tenant  was  not  under  any  agreement  to  repair.  There  it 
was  ruled  that  a  tenant  of  a  house  from  year  to  year  may 
quit^  without  previous  notice  to  his  landlord^  on  the  pre- 
mises becoming  unsafe  and  useless  from  want  of  repairs; 
and  that  such  tenant  was  not  liable  in  an  action  for  use 
and  occupation,  for  any  rent  after  the  occupation  had 
beased  to  be  beneficial :  and  that  decision  was  supported 
on  motion  by  the  Court  of  Queen's  Bench  (6).  Baker  v. 
HoUpzajgfeU  {c\  where  it  was  held  that  the  landlord  might 
recover  in  an  action  for  use  and  occupation,  the  rent  accru- 
ing after  the  premises  were  burnt  down,  may  perhaps  be  re« 
lied  on  for  the  plaintiff;  but  that  was  decided  on  the  ground 
that,  although  the  house  was  burnt  down,  the  tenant  still  had 
the  occupation  of  the  land,  and  had  made  no  offer  to  de« 
liver  it  up.  Here  the  defendant  had  quitted  the  premises. 
Izon  V.  Gorton  {d)  may  also  be  relied  on ;  but  that  was  dis- 
tinguished from  Barrow  v.  Collins  and  Edwards  v.  Eiher^ 
inffton,  on  the  ground  that  in  the  latter  cases  the  inability 
to  occupy  was  occasioned  by  the  default  of  the  landlord, 
and  the  like  distinction  exists  in  the  present  case.  [Lord 
Abinffer,  C.  B. — ^The  question  is,  is  there,  on  letting  a  house 
on  lease,  an  implied  contract  that  the  house  shall  endure 
for  the  term  ?]     It  is  submitted  there  clearly  is. 

Erie  and  Offle,  in  support  of  the  rale. — ^The  material 
allegation  in  this  plea  is,  that  the  house  became  uninha- 
bitable '^  by  and  through  the  neglect  and  de&ult  of  the 

(a)  Ry.  &  M.  268.  (c)  4  Taunt  45. 

(6)  7  D.  &  R.  1 17.  (d)  5  Bing.  N.  C.  501 ;  7  Scott,  537. 
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plaintiff/'  and  not  for  want  of  anj  such  repair  as  the  de-  Mj^^*  nf  P^«'» 


1842. 


fendant  was  bound  to  do  under  his  agreement ;  that  allega- 
tion is  traversed  by  the  replication,  and  this  was  the  issue  AaoBN 
raisedj  which  the  defendant  was  bound  to  prove.  But  Pullbk, 
the  plaintiff  was  under  no  obligation  to  the  defendant  to  do 
these  repairs,  for  there  is  no  implied  contract  on  the  part 
of  the  landlord  to  that  effect.  If  it  were,  it  would  neces- 
sarily extend  to  every  defect  which  the  tenant  was  not 
bound  to  remedy,  and  would  entitle  him  to  rescind  the 
contract.  The  obligation  to  do  such  repairs  as  these  would 
lie  on  the  owner  of  the  fee,  and  the  plaintiff  might  be 
merely  a  lessee,  and  not  bound  himself  to  do  them.  The 
cases  which  have  been  cited  only  shew  that  the  tenant  may 
put  an  end  to  the  contract  in  cases  where  the  landlord  has 
been  guilty  of  some  default.  [They  were  then  stopped  by 
the  Court.] 

Lord  Abinoxr,  C.  B. — I  am  of  opinion  that,  unless 
there  has  been  some  fraud  or  improper  ooncealment  on 
the  part  of  the  plaintiff,  which  is  not  suggested,  the  con- 
tract for  letting  this  house  was  perfectly  good.  The  de- 
fendant was,  therefore,  bound  to  perform  it  so  long  as  the 
plaintiff  performed  her  part  of  it ;  and  the  plea  would  have 
been  bad  if  it  had  not  contained  the  allegation,  that  the 
defects  arose  ''  by  and  through  the  default  of  the  plain- 
tiff.'' That  allegation,  being  traversed  by  the  replication, 
became  the  material  part  of  the  issue :  and  this  raised  the 
question  whether,  when  a  house  turns  out  to  be  uninhabit- 
able from  such  causes  as  existed  in  the  present  instance, 
the  landlord  is  bound  to  repair  it.  I  think,  that  without 
some  express  stipulation,  he  is  under  no  such  obligation ; 
and  the  defendant,  consequently,  having  failed  to  substau-* 
tiate  the  only  material  part  of  the  issue,  the  verdict  must 
be  entered  for  the  plaintiff. 

AiiUERSON,  B. — I  think  the  contract  was  perfectly  good. 

z2 
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Exek.  9f  l^ktu.  The  rule  laid  down  by  TlndaL  C.  J.,  in  Izan  y.  Gorton. 
1842  ^  f  f  w 

is  the  correct  one^  that,  in  order  to  enable  a  tenant  to 

avoid  his  lease,  there  must  be  a  default  on  the  part  of  the 
landlord.  He  observes,  that  ''  the  cases  in  which  the 
tenant  has  been  allowed  to  withdraw  himself  from  the 
tenancy,  and  to  refuse  payment  of  rent,  will  be  found  to 
be  cases  where  there  has  been  either  error  or  firaudulent 
misdescription  of  the  premises  which  were  the  subject  of 
the  letting,  or  where  the  premises  have  been  found  to  be 
uninhabitable  by  the  wrongful  act  or  default  of  the  land- 
lord himself/'  The  case  of  CoOxm  v.  Barrow  cannot  be 
law,  unless  it  is  put  upon  that  ground ;  and  most  probably 
that  was  the  ground  of  the  decision,  and  the  statement  of 
the  facts  in  the  report  is  imperfect ;  for  it  is  to  be  observed, 
that  some  evidence  is  mentioned  which  would  lead  to  the 
conclusion  that  the  landlord  must  have  engaged  to  make 
the  sewer.  Here  the  plaintifP  has  done  no  wrong;  she  has 
performed  her  duty,  and  therefore  she  is  entitled  to  a 
verdict  on  the  plea. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute  to  enter  a  verdict  for  the 
plaintiff. 


Jyne  11.  Cotton  v.  Sawyer. 

When  a  de-  XlOGGINS  had  obtained  a  rule  calling  upon  the  plaintiff 
Mriblld  r"  ^*"  *^  ®^®^  cmae  why  the  service  and  copy  of  the  writ  of  sum- 
writ  of  som-      mens  should  not  be  set  aside  for  irregularity,  with  costs. 

iiionias"R.S.,  ^  ^*  * 

of  the  dty  of  London  " — HM^  that  the  deacription  was  insaffidcnt,  although  it  was  stated  in 
the  aiBdavits  that  sometime  hefore  the  issuing  of  the  writ  he  had  abandoned  his  house,  and  bad 
no  regular  place  of  abode. 
Sembi€,  that  he  ought  to  have  been  dctcribed  at  of  his  late  abode. 


TRINITY   TBRMj   5  VICT.  829 

on  the  ground  that  the  defendant  was  described  in  it  as  ^^ch.  0/  puom, 

.  .  1842 

Kichard  Sawyer,  of  the  city  of  London  generally,  without  ^  '  ^ 

specifying  any  place  or  street.    The  affidavits  in  answer       Cotton 

stated  that  the  defendant  had  been  resident  in  the  city  of      Sawyer. 

Liondoni  but  some  time  before  the  issuing  of  the  writ  had 

abandoned  his  house,  and  had  no  regular  place  of  abode 

there,  though  he  occasionally  resorted  to  the  Bull  Inn, 

Aldgate,  where  he  was  served  with  the  writ. 

Martin  shewed  cause. — Under  the  circumstances  de- 
tailed in  these  affidavits,  the  description  was  sufficient,  as 
no  better  description  could  be  given,  and  the  act  of  Parlia- 
ment must  be  construed  reasonably.  Besides,  the  form  of 
the  rule,  to  set  aside  the  service  and  copy  of  the  writ,  is 
irregular.  In  HcM  v.  Bedingian  (a)  an  application  to  set 
aside  the  copy  served  was  considered  nugatory ;  and  as  to 
the  service,  the  writ  was  served  personally.  At  all  events, 
the  defendant  has  asked  too  much. 

Hoffffins,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Pea  Curiam. — ^The  defendant  might  have  been  de- 
scribed as  of  his  late  abode.  The  writ  is  clearly  irregular 
in  point  of  form.  The  act  of  Parliament,  2  &  3  Will.  4, 
c.  89,  s.  1,  requires  "  that  in  every  such  writ  and  copy 
thereof  the  place  and  county  of  the  residence,  or  supposed 
residence''  of  the  defendant  shall  be  mentioned;  and  the 
form  given  in  the  schedule  also  requires  it.  It  would  be 
sufficient  to  describe  a  person  as  of  an  ordinary  town  in 
a  particular  county;  but  London  is  an  exception.  The 
copy  was  therefore  irregalar;  and  the  service  of  the  writ 
is  the  service  of  the  copy  of  the  writ.  We  think  it,  how* 
ever,  too  doubtful  a  case  to  give  costs. 

Rule  absolute,  without  costs, 
(o)  5  M.  &  W.  605. 


eluding  with  the  ordinary  verification.     This  replication 
was  not  signed  by  counsel. 
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Ezeh,  qf  Pleat, 
1842. 

Thompson  r.  Nicholas. 

A  rcpiicmUon  of  JO  UTT  had  obtained  a  rule  to  shew  cause  why  a  judg- 
aithoughitcoD-  mcut  of  uou  pros.j  sigucd  for  want  of  a  replication^  should 
ordiaai^'^*"  not  bc  sct  aside.  It  appeared  that  the  defendant  had 
TeriBcarion,       pleaded  a  judgment  recovered  in  the  Court  of  Queen's 

does  not  require  *^  . 

counsel's  sigtia-  Bcuch^  to  which  the  plaintiff  replied  nul  tiel  record^  con- 

ture,  and  the 
erroneous  con- 
clusion does  not 
render  it  a  nul- 
lity, so  as  to  en- 
ant  to  sign  "  '       W.  H.  tFai9an  shewed  cause.— All  pleadings  concluding 
Dolf^r^'^'      with  a  verification  require  to  be  signed  by  counsel ;  and 
even  admitting  that  the  conclusion  with  a  verification  was 
not  the  correct  one,  that  does  not  exempt  this  replication 
firom  the  operation  of  the  general  rule. 

BtUt,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Per  Curiam. — ^It  is  not  true,  as  a  universal  proposition, 
that  all  pleadings  which  conclude  with  a  verification  must 
be  signed  by  counsel ;  there  are  several  eiceptions,  such  as 
son  assault  demesne,  solvit  ad  diem,  and  others,  among 
which  is  this  very  one  of  nul  tiel  record.  What,  then,  is 
the  nature  of  the  replication  before  us  ?  It  is  in  substance 
a  repUcation  of  nul  tiel  record,  of  which  the  most  that  can 
be  said  is,  that  it  would  probably  be  bad  on  spedal  de« 
murrer,  on  the  ground  of  the  irregularity  in  its  conclusion, 
in  not  tendering  the  proper  mode  of  trying  the  issue,  viz. 
by  the  record.  But  that  does  not  render  it  a  nullity,  so  as 
to  entitle  the  defendant  to  sign  Judgment  of  non  pros.,  and 
this  rule  must  therefore  be  made  absolute. 

Rule  absolute* 
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Exch.  of  PUoM, 
1842. 

Brown  t>.  Johnson.  •^«*»«  13. 

JJeCLARATION  by  the  plaintiflF,  as  owner^  against  the  By  a  charter- 
defendant^  as  charterer^  on  a  charter  party  of  the  ship  London,  upon 
Trinidad,  from  London  to  Honduras^  there  to  load  at  one  JJyiJ^t^fro'm 
of  the  usual  places  of  loading,  including  the  rivers  Ulna  ^^^^  *** 
and  Dulce,  a  cargo  of  mahogany,  and  then  proceed  to  back  to  some 
some  port  in  the  United  Kingdom ;  twenty-five  running  united  King- 
days  for  every  hundred  tons  of  mahogany  to  be  allowed  ^^^'dAy^foT 
the  defendant,  if  the  ship  were  not  sooner  dispatched,  for  every  lOO  tons 
loading  the  sidd  ship  at  Honduras,  and  fifteen  days  for  were  to  be  ai. 
discharging  at  her  destined  port  in  the  United  Kingdom,  jng  the^ship^V 
and  thirty  days  on  demurrage,  over  and  above  the  said  fg**^^""^^*^,. 
laying  days,  at  £6  per  day.     Among  other  breaches,  the  chsrging  at  the 
declaration  alleged,  that  the  ship  being  ordered  to  Hull  the  United 
upon  her  return,  by  the  defendant,  he  would  not  discharge  ^"«^°that"u 
the  cargo  at  the  said  port  of  Hull  within  the  said  number  **>«  absence  of 

**  *  ^  any  custom, 

of  fifteen  days  in  the  charter  party  mentioned,  but  de-  Sundays  were 
tained  the  vessel  after  she  was  ready  to  discharge  her  in  the^clacuia^ 
cargo,  and  the  defendant  had  notice  of  it,  for  the  space  of  ^j^y.'^.V^he^*^ 
six  days  over  and  above  the  said  fifteen  laying  days  men-  port  of  dis- 
tioned  in  the  said  charter  party,  whereby  a  demand  for     The  ship  ar- 

j^  rived  at  Hull, 

demurrage  arose.  the  port  of  her 

To  this  the  defendant  pleaded,  amongst  other  pleas,  that  f^f  \°f  ^f  Fc''.° 
he  did  not  detain  the  vessel  above  the  said  fifteen  laying  bruary,  and  was 
days,  in  the  said  charter  party  in  that  behalf  mentioned;  the^2nd,  she 
and  also,  that  he  was  prevented  from  unloading  by  the  a'JSk^and  was 
wrongful  act,  procurement,  neglect,  and  default  of  the  g»ven  in  charge 

-  .     .^         ,\f  ,  1  .  of  the  dock- 

plaintiff,  and  his  servants  and  agents ;  whereupon  issues  officer,  but  did 

«-^-^  •    •      J  not  get  *o  **>* 

were  joined.  piacJofun. 

At  the  trial  before  Alderman  B.,  at  the  Sittings  in  Lon-  loading  till  the 

'  **  4th,  in  conse* 

quence  of  the 
full  state  of  the 
docks,  the  officer  refusing  to  take  her  out  of  her  turn ;  and  the  discharge  was  not  completed  till 
the  22nd  i—Held,  that  the  lay  days  were  to  be  calculated  from  the  period  of  her  arrival  in 
^vi^tand  not  at  the  place  of  unUading* 
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Exek,  of  Pifof,  don  iu  this  term,  it  appeared  that,  the  charter  party  having 
been  entered  into  in  London,  the  ship  proceeded  on  her 
voyage,  and  arrived  with  her  cargo  at  Hull,  the  port  of 
destination,  on  the  Ist  of  February,  1841,  and  was  re* 
ported.  On  the  2nd  she  entered  the  dock,  and  was  given 
in  charge  of  the  dock  officer,  but  did  not  get  up  to  the 
place  of  unloading  till  the  4th,  in  consequence  of  the  full 
state  of  the  docks,  the  dock  officer  refusing  to  take  the  ship 
out  of  her  turn,  and  the  discharge  was  not  completed  till  the 
22nd.  The  defendant's  counsel  called  several  witnesses  to 
prove  that,  by  the  usage  of  the  trade  at  Hull,  the  word 
"  days''  meant  "  working  days ;"  but  this  they  failed  to 
establish.  There  was  evidence  that  the  plaintiff  had  been 
dilatory  and  negligent  in  the  unloading;  and  the  learned 
Judge,  in  his  summing  up,  directed  the  jury,  that  the 
period  from  which  the  lay  days  was  to  commence  was  the 
day  of  her  coming  into  the  dock,  and  not  of  her  coming  to 
her  berth,  and  that  Sundays  were  to  be  included  in  the  lay 
days.  The  jury  found  a  verdict  for  the  plaintiff  for  j£18 
for  demurrage,  declaring  that  they  had  included  Sundays 
in  their  computation  of  the  time  allowed  for  unloading. 

Jervis  now  moved  for  a  new  trial  on  the  ground  of  mis- 
direction, on  two  points. — First,  Sundays  ought  not  to  have 
been  included  in  reckoning  the  lay  days.  This  was  evi- 
dently the  intention  of  the  parties,  from  their  making  a 
distinction  between  running  days  and  lay  days.  It  may 
be  assumed  that  the  parties  contemplated  that  nothing 
could  be  done  iu  England  on  a  Sunday  for  the  purpose  of 
discharging  the  cargo,  as  it  would  be  contrary  to  law. 
This  charter-party  was  entered  into  in  London ;  and  in 
Cochran  v.  Retberg  (a),  where  there  was  a  clause  in  the 
bill  of  lading  that  the  cargo  should  be  taken  out  in  a  cer- 
tain number  of  days,  it  was  found  that,  by  the  usage  of 

(a)  3  £sp.  121. 
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trade  in  the  city  of  London,  the  term  'Mays ''  metos  only  Exck.  rf  puom^ 
working  days,  not  running  days.  And  in  Abbott  on  Ship-  ^®^^' 
ping  (a)  it  is  laid  down  thus:  "The  word  Mays'  used 
alone  in  a  clanse  of  demnrrage  for  unlading  in  the  riyer 
Thames^  is  said  to  be  understood  of  working  days  only, 
and  not  to  comprehend  Sundays  or  holidays  by  the  usage 
among  merchants  in  London/'  for  which  the  author  cites 
Cochran  y.  Retberg:  undoubtedly  he  adds  that  it  is 
better  to  mention  working  or  running  days  expressly. 
The  object  for  making  a  distinction  between  the  days  to 
be  counted  at  the  port  of  loading  and  that  of  discharge 
must  be  apparent  to  eyery  one.  At  the  former  there  is  no 
prohibition  against  working  on  Sundays,  and  the  owners 
are  at  a  greater  expense,  the  ship  at  the  time  of  loading 
having  her  full  complement  of  men ;  whereas,  at  the  port 
of  discharge,  a  prohibition  as  to  working  on  Sundays  does 
exist,  and  her  discharge  could  not  proceed  on  that  day ; 
the  crew,  likewise,  would  be  discharged,  and  only  lumpers, 
who  would  receive  no  wages  for  that  day,  would  be  em- 
ployed. Secondly,  the  lay  days  ought  not  to  have  been 
calculated  from  the  time  when  the  ship  got  into  dock, 
and  into  the  conduct  of  the  dock  ofiScers,  but  only  from 
the  time  when  she  got  to  her  berth  in  the  dock.  The 
lay  days  are  stated  to  be  for  '^  discharging,''  which  means 
fifteen  days  which  can  be  employed  for  that  purpose. 
Here  there  was  no  possibility  of  unloading  the  vessel  until 
the  4th,  when  she  got  to  her  place  of  unloading,  and  the 
days  onght  not  to  have  been  calculated  before  that  time. 
In  Breretan  v.  C/ugman  (&),  it  was  held  that  the  lay  days 
allowed  by  a  charter-party  for  a  ship's  discharge  were  to  be 
reckoned  from  the  time  of  her  arrival  at  the  usual  place  of 
discharge,  and  not  at  the  port  merely.  Here  the  days  might 
just  as  weU  have  been  reckoned  from  the  time  of  entering 

(a)  P.  180,  5th  edition.  (6)  7  Bing.  559 ;  5  Mo.  &  P.  526. 
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E»eh.  qf  Phot,  the  port. — [Alderson,  B. — I  acted  upon  the  authority  of 
^^^'  ,  Randall  v.  Lynch  (a)  and  Brereion  y.  CAtfgMiMm,  and  said 
that  the  period  ought  to  commence  from  the  time  the  ship 
came  into  the  dock,  and  was  in  charge  of  the  dock  officerj 
who  would  not  take  her  out  of  her  turn :  the  delay  which 
then  arose  was  inevitable,  and  neither  party  was  in  faalt. 
I  think  some  stipulation  ought  to  have  been  made  against 
such  an  accident,  if  those  days  were  not  to  be  counted. 
I  did  not  say  that  they  were  chargeable  from  the  entry 
into  the  port  of  Hull,  but  from  the  time  of  her  coming  into 
dock.  If  the  place  in  the  docks  is  the  point,  I  was  wrong ; 
if  ike  dockf  I  was  right.] 

Lord  Abinoer,  C.  B. — ^My  opinion  is,  that  the  lay  days 
under  this  charter-party  commenced  from  the  time  of  the 
TesseFs  coming  into  dock ;  it  had  then  arrived  at  its  usual 
place  of  discharge.  They  certainly  did  not  commence  at 
the  period  of  its  entering  the  port,  as  that  might  be  veiy 
extensive ;  for  instance,  Gravesend  is  part  of  the  port  of 
London.  Then,  with  respect  to  tiie  days,  I  think  the 
word  ''days''  and  '' running  days''  mean  tiie  same  thing, 
vis.  consecutive  days,  unless  there  be  some  particular  cus- 
tom. If  the  parties  wish  to  exclude  any  days  from  the 
computation,  they  must  be  expressed. 


The  rest  of  the  Court  concurred. 


(a)  12  East,  181. 


Rule  refused. 
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Bjtek,  •/  Pl4att 
1842. 

QVABBINOTON  V.  AeTHVB.  «^m««  13. 

Covenant.    The  declaration  stated,  that,  by  a  ccr-  Covenant  By 
tain  indenture,  bearing  date  the  18th  day  of  October,  1839,  lease,  the  plain- 
made  between  the  plaintiff  of  the  one  part,  and  the  defend-  {j,^  ^efendint 
ant  and  two  other  persons  of  the  other  part,  the  plaintiff  *ii  ^nin^s  and 

*  .  ^^^  of  coal, 

demised  to  them  all  mines  and  beds  of  coal,  ironstone,  &c.,  &c.,  which  then 
which  then  had  been  or  thereqfler^  during  the  continuance  qf  thereafter  dnr. 
the  same  demise,  should  be  discovered  or  opened  under  the  i^SuW^blrSi? 
lands  belonging  to  Dyffryn  House;  to  hold  the  same  from  covered  or 
the  29th  of  September  then  last  past,  for  the  term  of  the  lands  be- 
twenty-one  years,  at  the  yearly  rent  of  £20,  to  be  paid  oyS^fn  Home, 
whether  any  coal  ^c.  should  be  worked  or  not,  paying  also  ^^  ^^^7^^ 
the  yearly  sum  of  j£2  for  every  acre  of  surface  land  taken  to  be  paid  whr- 
or  used  by  the  defendant,  together  with  the  sum  of  7d.  for  shouidbe  work- 
every  ton  of  coal  or  ironstone  raised :  that  the  defendant  gether"wUh7<l. 
covenanted,  jointly  and  severally  with  the  other  persons,  p«'  ^o°  ^®' 
that  he  would  at  all  times  during  the  said  demise  work  coal,  &c., 
the  said  mines  in  a  proper  and  workmanlike  manner,  ac-  [he  defendant 
cording  to  the  custom.  See.     Breach,  that  the  defendant  h7wou°?i'IaV 
did  not  work  the  said  mines,  veins,  and  premises  thereby  timeB  during 
demised,  in  and  under  the  aforesaid  land  and  premises  work  the  said 
called  Dyffryn,  thereinbefore  demised,  except  as  aforesaid,  ^r°and*wo?k>" 
in  a  proper  and  workmanlike  manner,  according  to  the  »n*«>i>ke  man- 
custom^  &c.;  but,  on  the  contrary  thereof,  permitted  the  that  the  defend- 
mines  to  lie,  and  the  same  were,  wholly  ungotten  and  un-  work  the  said 
beared.  S,T„iVor 

There  were  two  other  counts  on  two  other  and  different  n»»niike  man- 
ner, bat,  on  the 
leases,  in  which  the  same  breaches  were  assigned.  contrary,  per- 

The  defendant,  after  setting  out  the  leases  on  oyer,  the  mines  to  Ue 

and  the  same 
were  wholly  nngotten.  Plea,  that  the  said  mines  were  never  at  any  time  hefbre  the  said  demise 
worked  or  gotten,  nor  did  he  the  defendant,  at  any  time  since  or  during  the  demise^  work  or  get 
the  mines  :—ffetd,  on  demarrer,  that  inasmuch  as  It  appeared  by  the  pleadings  that  the  mines 
had  not  been  worked  at  all,  the  defendant  was  not  liable  on  this  covenant  for  not  working 
tbem  in  a  workmanlike  manner,  the  subject-matter  of  demise  belns,  not  all  the  mines  under 
die  landi  sptdfltd,  bat  oaljr  mcb  ti  altb«r  had  been  or  ahrald  be  dlsooTertd  •ropencd. 
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Bxeh,  of  pUm,  substance  of  whidb  was  as  stated  in  the  declaration,  pleaded 

s,^,^^^J^    that  the  mines  were  never  at  any  time,  before  the  said  de- 

auARRiHGTON  misc,  workcd,  gotten,  or  cleared  in  any  manner  whatever, 

Arthur.      nor  did  he,  the  defendant,  at  any  time  since  or  during  the 

said  demise,  work,  or  get,  or  dear  the  mines. — ^Verification. 

General  demurrer,  and  joinder  in  demurrer. 

The  plaintiff's  points  for  argument  were,  that  the  defend- 
ant suffered  the  mines  to  be  unworked  and  ungotten,  where- 
by the  plaintiff  was  deprived  of  his  rents  and  royalties  over 
and  above  the  fixed  rent,  contrary  to  the  covenants  con- 
tained in  the  said  indentures  of  lease ;  and  that  it  was  im- 
material whether  such  mines  had  been  worked,  gotten,  or 
cleared  before  the  demise,  and  that  the  defendant  was 
bound  to  work  and  clear  the  mines  in  a  workmanlike  man- 
ner, and  according  to  the  custom,  although  they  had  not 
been  previously  worked. 

The  defendant's  point  was,  that,  upon  the  right  con- 
struction of  the  leases,  there  was  no  obligation  on  the 
defendant  to  work  the  mines  mentioned  in  them. 

The  case  was  argued  in  Easter  Term  (April  25),  by 

Flatt,  in  support  of  the  demurrer. — ^The  plea  is  no  an- 
swer to  the  action.  The  object  of  the  plaintiff  in  letting 
the  mines  was  that  they  should  be  opened  and  the  minerals 
worked,  as  well  as  to  have  those  worked  which  had  been 
already  opened.  The  parties  contemplated  the  working  of 
new  mines  as  well  as  the  old  ones.  The  plea  only  amounts 
to  an  admission  of  the  cause  of  action  for  which  the  plaintiff 
has  declared.  [Parke,  B. — The  question  turns  on  the  mean- 
ing of  the  covenant — whether  the  defendant  is  to  work  all 
the  beds  of  coal,  or  whether  he  is  to  work  only  such  mines 
as  he  pleases,  working  them  in  a  proper  manner.  The 
defendant  says,  that  on  his  paying  jE20  a-year,  which  is 
the  fixed  rent,  he  may  work  any  or  none,  as  he  pleases.] 
Unless  he  is  entitled  to  leave  the  mines  wholly  unworked. 
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the  plea  is  no  answer.  The  defendant  covenants  that  he  ExcK  of  pitas^ 
will,  at  all  times  during  the  demise,  work  the  said  mines  in  a  ,  ^  ^ 
proper  and  workmanlike  manner,  according  to  the  custom ;  QuAR^rNOToM 
and  the  breach  is,  that  he  did  not  work  the  said  mines  in  a  akthviu 
proper  and  workmanlike  manner,  according  to  the  custom; 
but  on  the  contrary,  permitted  them  to  lie,  and  the  same 
were,  wholly  ungotten  and  uncleared.  That  breach  is  not 
denied  by  the  plea,  which  merely  states  that  the  mines  had 
not  been  opened.  If  it  is  a  good  plea  now,  it  would  be  so 
at  any  period  of  the  term.  It  is  like  the  case  of  a  lessee 
covenanting  to  cultivate  a  farm  in  a  husbandlike  manner 
and  according  to  the  custom  of  the  country,  in  which  case 
the  lessee  is  bound  to  cultivate  the  farm ;  and  it  would  be  no 
answer  to  say  he  did  not  cultivate  it  at  all.  [Jlderson,  B. 
— ^When  a  lessee  undertakes  to  cultivate  a  farm,  he  under- 
takes to  cultivate  the  whole  farm.  That  clearly  is  not  the 
meaning  of  this  covenant.  Parke,  B. — ^The  covenant  ap- 
plies to  all  mines  which  then  had  been,  or  thereafter  during 
the  demise  should  be,  discovered  or  opened.  The  plea  does 
not  say  that  the  mines  had  not  been  discovered.  The 
question  is,  whether  it  is  enough  to  say  that  they  were  not 
worked^  gotten,  or  cleared.] 

Martin,  contra. — ^The  true  construction  of  the  deed  is, 
that  if  the  parties  do  work  the  mines,  they  shall  do  so  in 
a  proper  and  workmanlike  manner ;  but  if  they  choose  not 
to  work  them,  they  are  not  bound  to  do  so,  paying  the 
fixed  rent.  The  very  terms  of  the  reservation  of  £20  per 
annum,  whether  any  coal  should  be  worked  or  not,  shews 
that  it  was  to  be  optional  with  the  defendant  to  work  them 
or  not.  There  is  nothing  in  the  covenant  to  compel  him  to 
work  the  mines.  The  clause  reserving  the  j£20  contem- 
plates that  there  may  be  no  working  of  the  coal,  and  there 
could  be  no  breach  without  it. 

Piatt,  in  reply. — ^If  this  in  terms  had  been  a  gratit  of  a 
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Mxch.  qfPUa9,  license  merely  to  work  the  mines^  as  in  Muskett  ▼.  Hill  (a), 

"   ^     ^     ^^  might  perhaps  have  been  diiferent ;  but  this  is  an  actoal 

QuARRiMGTOK  dcmise  of  the  mines  themselves.    The  argument  on  the 

Aetbdr.      other  side  would  go  to  the  extent  that  nothing  at  all  was 

demised.    With  respect  to  what  has  been  said  as  to  the 

£20  being  to  be  paid  whether  the  mines  were  worked  or 

not,  there  is  nothing  in  that  observation,  for  if  the  royalty 

amounts  to  more^  the  payment  of  that  sum  is  to  cease 

altogether. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

Aldebsok,  B. — ^This  case  was  heard  before  my  Brothers 
Parke,  Rolfe,  and  myself,  in  last  term,  and  the  question  arose 
on  a  demurrer  to  the  second  plea.  The  declaration  states 
that  the  plaintiff,  by  deed  dated  the  13th  October  1839, 
demised  to  the  defendant  and  two  other  persons,  the  mines 
which  at  the  date  of  the  demise  had  been,  or  during  the 
term  of  twenty-one  years  thereby  created  should  be,  dis- 
covered or  opened  in  or  under  certain  lands  called  Dyffryn 
House,  and  the  demesne  lands  thereto  adjoining;  and  in 
the  deed  was  a  covenant  by  the  lessees  jointly  and  Beverally» 
that  they  would  during  the  term  work  the  demised  pre- 
mises in  a  workmanlike  manner,  according  to  the  custom. 
The  declaraticm  then  avers  a  breach  of  that  covenant,  in  not 
working  the  said  demised  premises  in  a  workmanlike 
manner. 

There  are  three  counts  in  the  declaration,  founded  on 
three  separate  demises  of  different  mines,  but  they  are  all 
framed  in  precisely  the  same  language,  so  that  the  decision 
as  to  one  governs  the  whole.    The  defendant  pleads  by  his 

(a)  5  Bing.  N.  C.  694 ;  7  Scott,  855. 
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second  plea,  that  the  mines  in  the  first  count  of  the  decla-  ^*ek.  pf  PUm^ 

1842 
ration  mentioned  were  not  at  any  time  before  the  demise  *  ^ 

worked,  gotten,  or  cleared  in  any  manner  whatever,  nor  ftuARRiNoxoN 
did  the  defendant  and  the  other  lessees,  or  any  of  them,  Artuua^ 
work  the  same  or  get  the  mines  in  any  manner  whatever : 
and  there  are  similar  pleas  as  to  the  other  counts.  To 
these  pleas  the  defendant  demurred,  and  the  question  ar- 
gued before  us  was,  whether,  it  appearing  by  the  pleas  that 
the  mines  had  not  been  worked  at  all,  the  defendant  was 
liable  on  his  covenant  to  work  the  demised  premises,  in  a 
workmanlike  manner. 

It  appears  to  us,  on  looking  at  the  pleadings  and  the 
deeds  in  question,  which  are  all  set  out  on  oyer,  and  are 
very  long,  that  the  defendant  is  clearly  entitled  to  judg- 
ment; for  the  subject-matter  of  the  demise  in  all  the  deeds 
is  not  the  mines  under  the  lands  specified  in  the  deed,  but 
only  such  of  the  mines  as  had  been  or  should  be  discovered 
or  opened.  It  is  therefore  plain,  that  in  order  to  shew  the 
defendant  to  have  been  guilty  of  any  breach  of  covenant  in 
not  working,  or  not  working  in  a  workmanlike  manner, 
the  demised  premises,  it  was  absolutely  necessary  that  the 
mines,  the  not  working  of  which  is  the  ground  of  the  alleged 
breach  of  covenant,  should  have  been  discovered  or  opened. 
The  contrary  to  this  appears  on  the  face  of  these  pleadings^ 
and  we  are  therefore  of  opinion  that  the  defendant  is  en- 
titled to  our  judgment. 

Judgment  for  the  defendant. 


840 
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bankrupt,  were  indebted  to  him  in  the  sum  of  £500  for 
goods  sold  and  delivered;  the  second  count  was  for  money- 
paid  by  the  bankrupt  for  the  defendants ;  the  third  for 
money  had  and  received  by  the  defendants  for  the  use  of 
the  bankrupt ;  and  the  fourth  was  on  an  account  stated 
between  the  defendants  and  the  bankrupt ;  laying  the  pro* 
mises  to  the  bankrupt.  The  fifth  count  was  for  goods 
sold  and  delivered  by  the  plaintiffs,  as  assignees,  to  the 
defendants;  the  sixth  for  money  had  and  received  to  the 
use  of  the  assignees ;  and  the  seventh  was  on  an  account 
stated  between  the  defendants  and  the  plaintiffs,  as  assig- 
stating  the  promises  to  the  plaintiffs  as  assignees. 


nees: 


JExch,  Iff  Phatt 
1842. 

^'    V  Russell  and  Others,  Assignees  of  Joseph  Nicholl,   a 

Bankrupt,  v.  Bell  and  Another  {a). 

Indebitatus  as-  AsSUMPSIT.— The  first  count  of  the  declaration  alleged, 
assignees  of  a     that  the  defendants,  before  the  said  J.  Nicholl  became 

bankrupt.    The 
first  four  counts 
were  for  goods 
sold,  money 
paid  and  bad 
and  received, 
and  on  an  ac- 
count stated, 
laying  the  pro* 
Riises  to  the 
bankrupt;  the 
5th,  6th,  and 
7th  counts  were 
for  goods  sold, 
money  had  and 
received,  and  on 
an  account 
stated,  laying 
the  promises  to 
the  assignees. 
Pleas,  first,  ex- 
cept as  to  Z20L 

parcel,  &c.,  and  except  as  to  140f.  parcel  of  the  sums  in  the  first,  second,  third  and  fourth  counts 
mentioned,  non  assumpsit  Secondly,  as  to  the  said  sum  of  140/.,  parcel  of  the  monies  in  the  first,  se- 
cond, third,  and  fourth  counts  mentioned,  a  plea  of  mutual  credit,  which  had  been  demurred  to,  and 
on  argument  judgment  given  for  the  defendant.  Thirdly,  as  to  the  820/.  payment  of  that  sum 
into  Court,  which  the  plaintiffs  took  out  and  Joined  issue,  on  the  plea  of  non  assumpsit.  .The 
following  were  the  particulars  of  demand  delivered  prior  to  the  pleas.  **  This  action  is  brought 
to  recover  the  sum  of  140/.,  the  value  of  certain  yarn;  also  the  sum  of  316/.,  the  proceeds  of  a 
bill  of  exchange,  drawn  by  J.  M.  and  indorsed  by  the  bankrupt  to  the  defendant;  also  41.,  the 
proceeds  of  a  cheque;  and  80/.  in  cash;  the  said  yarn,  bill  of  exchange,  cheque  and  cash 
having  been  received  by  the  defendants  from  or  by  the  authority  of  the  bankrupt,  about  the 
months  of  September  or  October,  1839.  The  particular  date  is  known  to  the  defendants."  At 
the  trial,  the  cause  proceeded  for  the  recovery  of  the  sum  of  140/.  only,  and  no  evidence  was 
adduced  as  to  the  80/.  cash.  It  was  objected  that  the  plaintiffs  were  not  entitled  to  go  into  evi- 
dence as  to  the  140/.,  as  that  sum  was  already  satisfied  by  the  judgment  upon  the  demurrer,  and 
that  that  sum  most  be  struck  out  of  the  particulars  of  demand ;  but  the  learned  judge  received 
the  evidence,  giving  the  defendant  leave  to  move  to  enter  a  nonsuit.  A  rule  having  been  accord- 
ingly granted  on  that  ground — Held,  that  the  plaintiff  was  entitled  to  give  evidence  of  goods 
sold  to  the  amount  of  140/.,  upon  the  other  counU  of  the  declaration,  to  which  the  plea  was  not 
pleaded,  and  might  apply  the  particulars  to  those  counts. 

Where  a  debtor,  upon  applications  made  to  him  by  creditors  for  payment  of  their  debts,  made 
appointmenu  with  them  to  meet  him  at  specified  times  and  places  with  reference  to  a  settlement 
of  their  demands,  but  failed  to  keep  such  appointments  :—Heid,  that  the  fiulures  to  keep  the 
appointmenu  constituted  acts  of  bankruptcy,  although  the  places  at  which  the  appointmenu  were 
made  were  not  his  usual  places  of  business. 

It  appeared  at  the  trial,  that  after  the  bankruptcy,  85  bundles  of  yam,  of  the  value  of  114/., 
had  been  delivered  by  the  bankrupt  to  the  defendants,  as  they  alleged,  to  meet  an  accommoda- 
tion bill  which  they  were  about  to  give  the  bankrupt.  The  goods  were  accompanied  by  an  in- 
voice, which  stated  them  to  be  bought  by  the  defendanU  of  the  bankrupt:— ^«/tf,  under  these 
circumstances,  that  the  assignees  might  waive  the  tort,  and  bring  assumpsit  for  goods  sold  and 
delivered. 

(a)  This  case  occurred  in  Hilary  Term  last,  (Jan.  20,}  butwasunayoidably 
postponed. 
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The  defendants  pleaded^  firsts  except  as  to  the  sum  of  Egeh.  €fPUa», 


iE320^  parcel  of  the  sums  of  money  in  the  declaration  men- 
tioned, and  except  as  to  the  further  sum  of  £140^  parcel  of 
the  sums  in  the  first,  second,  third,  and  fourth  counts 
mentioned,  non  assumpsit. 

Secondly,  as  to  the  said  sum  of  £140  parcel  of  the 
monies  in  the  first,  second,  third,  and  fourth  counts,  and 
not  being  any  part  of  the  sum  of  £820,  parcel  &c.  in  the 
next  plea  mentioned,  that  before  notice  of  any  act  of 
bankruptcy,  and  before  the  issuing  of  the  fiat,  and  before 
action  brought,  they  the  defendants  gave  credit  to  the 
bankrupt  to  a  large  amount,  by  accepting  certain  biUs  of 
exchange  for  his  accommodation,  and  at  his  request,  with- 
out any  consideration  or  value,  which  bills  were,  before 
notice  of  the  bankruptcy,  negotiated  by  the  bankrupt  for 
his  own  use  and  benefit;  that  the  credits  so  given  were 
hkely  to  end  in  debts  from  the  biM^krupt  to  the  defend- 
ants ;  and  that  afterwards,  and  before  action,  the  defendants 
paid  the  bills.  To  this  plea  there  was  a  special  demurrer; 
but  on  argument,  in  Easter  Term,  1841  (a),  it  was  held  to  be 
sufficient,  and  judgment  was  accordingly  entered,  that  the 
second  plea  was  sufficient  to  bar  the  plaintiff  from  main- 
taining the  action  as  to  the  said  sum  of  £140,  parcel  &c. 

The  defendants,  as  to  the  sum  of  £320,  pleaded  payment 
of  that  sum  into  court,  which  the  plaintiffs  took  out,  and 
joined  issue  on  the  plea  of  non  assumpsit 

The  following  were  the  particulars  of  the  plaintiffs'  de- 
mand, delivered  imder  a  judge's  order  the  day  prior  to  the 
delivery  of  the  declaration : — 

"  This  action  is  brought  to  recover  the  sum  of  £140, 
the  value  of  certain  yam ;  also  the  sum  of  £816,  the  pro- 
ceeds of  a  bill  of  exchange  drawn  on  John  Murgatroyd, 
and  indorsed  by  Joseph  NichoU  to  the  defendants;  also 
£4,  the  proceeds  of  a  cheque  {b) ;  and  the  sum  of  £80 

(a)  See  8  M.  &  W.  277.  fums  of  316/.  and  41  together,  made 

(()  It  win  be  perceived  that  these     the  lum  of  320/.  paid  into  Court. 
▼OL,  X.  A  A  .  M.  W. 


1842. 
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Bxek.qfPi€a^,  in  cash;  the  said  jsm,  bill  of  exchange^  cheque^  and  cash, 

-     having  been  received  by  the  defendants  from  or  bj  the 

RUS8BLL      anthoritj  of  the  said  Joseph  NichoU^  about  the  months  of 

Bbll.        September  or  October,  1839.     The  particular  date  is 

known  to  the  defendants/' 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last 
Summer  Assizes  for  the  county  of  York,  it  appeared  that 
the  action  was  brought  to  recover  the  sum  of  £140  for 
yam  sold  and  delivered  to  the  defendants,  and  jE80  for 
money  which  it  was  alleged  came  to  the  defendants  hands 
after  the  bankruptcy ;  as  to  the  latter  sum,  however,  no 
evidence  was  adduced.  It  was  objected,  at  the  conclusion 
of  the  opening  speech  of  the  plaintiffs'  counsel,  that  they 
were  not  entitled  to  go  into  evidence  as  to  the  £140,  inas- 
much as  judgment  had  been  already  given  against  them  as 
to  that  sum  on  the  demurrer ;  that  if  it  were  otherwise,  the 
plaintiffs  would  be  proceeding  twice  to  recover  the  same 
sum ;  that  if  the  judgment  had  been  the  other  way,  and 
the  plaintiffs  were  to  obtain  a  verdict  now  for  that  sum, 
they  would  recover  the  same  sum  twice  over.  To  this  it 
was  answered,  that  the  second  plea,  on  which  judgment  had 
been  given  for  the  defendants,  was  confined  to  the  first 
four  counts  of  the  declaration.  The  learned  Judge  said  he 
should  receive  the  evidence,  giving  the  defendants  leave  to 
move  to  enter  a  nonsuit. 

The  plaintiffs,  in  order  to  shew  acts  of  bankruptcy  com- 
mitted by  Nicholl  (the  bankrupt),  proved  repeated  applica- 
tions made  to  him  by  several  creditors  for  payment  of 
debts  owing  to  them  from  him;  that  he  had  made  appoint- 
ments with  them  to  meet  him  in  the  months  of  July, 
August,  and  September,  1889,  with  reference  to  an  arrange- 
ment of  their  demands,  at  Bradford  and  Hali&x  markets, 
and  at  certain  public-houses;  which  appointments  the 
bankrupt  failed  to  keep.  There  was  no  other  evidence  as 
to  the  bankrupt's  denying  or  absenting  himself,  but  the 
case  rested,  in  this  respect,  on  the  neglect  to  keep  the  above 
appointments. 
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It  was  proyed  by  a  eommission  agent  of  the  name  of  *•«*•  ^  '^'^ 
Froggatt,  that  on  the  15th  of  October,  1839,  he  had 
eighty-five  bundles  of  yam  of  the  bankrupt's  in  his  posses- 
sion, the  value  of  which  he  said  was  about  i£114;  that  the 
bankrupt  urged  him  to  buy  it,  which  he  refused  to  do,  but 
advised  the  bankrupt  to  sell  it,  which  he  said  he  would  try 
to  do.  He  afterwards  came  and  said  he  had  sold  it,  and  sent 
a  porter  for  it.  Another  witness  proved  that  the  defendant 
Bell  had  admitted  to  him  that  the  bankrupt,  NichoU,  had 
pressed  him  to  receive  some  goods  which  the  bankrupt  and 
a  porter  brought  to  him,  about  the  value  of  £100,  and  that 
they  the  defendants  had  received  them.  It  was  objected  that 
there  was  no  evidence  of  a  sale  of  the  goods,  or  of  money  had 
and  received  by  the  defendants  to  the  use  of  the  assignees; 
and  the  learned  Judge  being  of  that  opinion,  was  about  to 
nonsuit  the  plaintiffs,  when  the  defendant  Bell's  examina- 
tion was  put  in.  On  being  asked  when  the  yarn  was  deli- 
vered, he  stated  that  the  goods  were  sent  by  the  bankrupt 
on  account  of  an  accommodation  bill  the  defendants  were 
about  to  give  him;  that  the  amount  was  114/.  15«.,  and  that 
the  goods  were  received  by  them,  he  believed,  on  the  17th 
of  September,  1839 ;  that  he  could  not  swear  to  the  pre- 
cise day,  but  he  had  no  doubt  of  it ;  that  the  invoice  which 
accompanied  them  bore  that  date ;  that  they  received  no 
yams  from  Froggatt's  warehouse  but  those  on  the  17th  of 
September.    The  invoice  was  as  follows : 

''Messrs.  Harrison  &  Bell.  Sept.  17,  1839. 

''  Bought  of  Joseph  NichoU. 
"  170  gr.  40  weft  at  13«.  6rf.        .  .        £114  15  0." 

It  was  still  objected  that  there  was  no  evidence  of  any  sale 
of  the  goods  by  the  assignees  to  the  defendants,  or  of  money 
had  and  received  by  the  defendants  to  the  use  of  the  as- 
signees. The  learned  Judge,  however,  thought  the  plain- 
tiffs entitled  to  recover,  and  the  jury,  under  his  direction, 
found  a  verdict  for  £114  on  the  fifth  count  of  the  declara- 
tion, with  leave  to  the  defendants  to  move  to  enter  a  nonsuit. 
A  a2 
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Etch,  rf  PteoM,      Wortley  having,  in  Michaelmas  Term  last,  obtained  a 
1842  •^  o* 

*  ^    nile  to  enter  a  nonsuit  accordingly^ 

RUSSSLL 
V. 

Bell.  Cresswell  and  W.  H.  WaUon  now  shewed  cause. — First, 

it  is  said  that  there  having  been  a  plea  as  to  £\40,  parcel 
&c.,  on  which  judgment  was  given  for  the  defendants^ 
that  sum  of  j£140  is  to  be  struck  out  of  the  particulars 
delivered,  and  that  no  evidence  can  be  given  as  to  that 
sum :  but  that  is  treating  the  plea  as  pleaded  to  the  parti- 
culars, and  not  to  the  declaration ;  the  particulars,  however, 
are  given  merely  to  restrict  the  proof  at  the  trial.  It  can 
never  be  said,  that  because  by  pleading  you  get  rid  of  part 
of  the  declaration,  you  get  rid  of  so  much  of  the  particulars 
as  the  plea  is  applicable  to.  Particulars  are  uncertain  and 
fluctuating  things;  they  are  sometimes  delivered  before 
declaration,  sometimes  after,  and  sometimes  after  plea 
pleaded.  If  the  counts  in  the  declaration  which  are  unan* 
swered  are  sufficient  to  enable  the  plaintiffs  to  recover  the 
sum  mentioned  in  the  particulars,  it  is  enough.  Before  the 
new  rules,  the  particulars  were  not  annexed  to  the  record, 
but  it  had  been  held  that  the  plaintiff  was  confined  to  them 
in  his  evidence.  But  although  the  plaintiff,  after  a  delivery 
of  particulars,  cannot  give  evidence  out  of  them,  yet  if  the 
defendant's  evidence  shews  that  there  were  other  items 
which  he  might  have  included  in  his  demand,  he  is  entitled 
to  recover  all  that  appears  to  be  due  to  him.  Hurst  v.  Wai^ 
his  (a).  [Alderson,  B. — If  there  is  any  count  remaining 
unanswered  after  the  demurrer,  to  which  the  particulars 
are  applicable,  you  may  apply  the  particulars  to  that.] 
FUher  v.  Wainwright  (A)  is  confirmatory  of  Hurst  v.  Wat- 
kis.  In  Ferguson  v.  Mahon  (c).  Lord  Denman^  C.  J.,  after 
mentioning  the  cases  which  had  been  cited  to  shew  that 
the  particulars  of  demand  must  be  taken  as  part  of  the 
declaration,  not  only  for  purposes  of  evidence,  but  for 

(a)  1  Campb.  68.  (c)  9  Ad.  &  EU.  247 ;  1  P.  &  D. 

(()  1  M.  &  W.  480.  194. 
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purposes  of  pleading,  says,  "We  do  not  think  that  those  B*eh.ofPiea», 
cases  establish  any  such  point ;  nor,  as  at  present  advised, 
are  we  prepared  to  agree  with  them  if  they  did/'  So  in 
Meager  v.  Smith  (a),  LUtkdale,  J.,  says,  ''  It  is,  however, 
urged  on  the  part  of  the  plaintiff,  that  since  the  new  rules, 
the  case  must  be  treated  as  if  the  particulars  of  demand 
were  a  part  of  the  declaration.  I  cannot  agree  to  this,  so 
far  as  regards  the  effect  of  payment  of  money  into  court.'' 
Here  there  is  one  set  of  counts  on  promises  to  the  bankrupt 
before  the  bankruptcy,  and  another  on  promises  to  the  as- 
signees, and  the  defendants  plead  to  the  first  set  of  counts, 
and  on  demurrer  judgment  is  given  for  them ;  the  plaintiffs 
may  still  go  to  trial  on  the  other  issues.  But  it  will  be  said 
that  these  particulars  contain  only  one  sum  of  £140,  and 
that  that  sum  has  been  already  answered  by  the  demurrer. 
But  suppose,  on  the  plea  being  pleaded,  the  plaintiffs  had 
entered  a  nolle  prosequi  as  to  those  counts ;  they  might 
surely  have  gone  to  trial  on  the  other  issues,  and  availed 
themselves  of  these  particulars;  and  this  is  the  same  in 
effect.  The  particulars  do  not  claim  the  j£140  as  due  to 
the  bankrupt. 

Then  secondly,  there  was  abundant  evidence  of  acts  of 
bankruptcy  before  the  delivery  of  these  goods.  At  the 
trial  repeated  appointments  which  the  bankrupt  had  made 
with  different  creditors  were  proved,  and  that  he  had  failed 
to  keep  those  appointments,  which  was  clearly  sufficient. 
A  trader's  absenting  himself  from  any  place  with  intent  to 
delay  a  creditor,  is  an  act  of  bankruptcy.  Curieis  v.  JVittes  (&)• 

Thirdly,  there  is  abundant  evidence  of  goods  sold  and 
delivered  by  the  assignees.  Here  the  goods  were  received 
by  the  defendants  from  the  bankrupt  after  the  bank- 
ruptcy, accompanied  by  an  invoice  stating  the  price  of 
them,  and  the  assignees  are  entitled  to  recover  the  exact 
sum  invoiced,  as  they  have  done.    Even  supposing  this  to- 

(a)  4  B.  &  Ad.  679  ;  1  Nev.  &  M.  449. 
(b)  1  Car.  &P.  211;  6D.  &  R.  224  ;  Ry.  &  M.  58. 
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£xeh.f^Pi9tt9,  be  a  conversion^  the  assignees  have  a  right  to  waive  the 
tort  and  bring  assumpsit.  In  Smith  y.  Hodsan  {a),  the 
rule  is  laid  down^  that  if  a  bankrupt  on  the  eve  of  bank- 
ruptcy fraudulently  deliver  goods  to  one  of  his  creditors, 
the  assignees  may  disafSrm  the  contract,  and  recover 
the  value  of  the  goods  in  trover;  but  if  they  bring  as- 
sumpsit they  afBrm  the  contract,  and  then  the  creditor 
may  set  off  his  debt.  Here  the  assignees  have  affirmed 
the  contract.  The  defendants  cannot  say  that  they  did 
not  take  the  goods  since  the  bankruptcy,  and  they  are, 
therefore,  clearly  liable  for  them  as  goods  sold  by  the  as- 
signees. 

Wortley  and  Crompton,  in  support  of  the  rule. — The  ob* 
ject  of  the  particulars  is  to  apprise  the  defendants  of  what 
the  plaintiffs  seek  to  recover,  and  they  must  not  be  calcu- 
lated to  mislead  them.  Here  the  plaintiffs,  amongst  other 
things,  set  up  a  claim  of  £140  for  yarn  sold  and  delivered. 
To  the  counts  for  goods  sold  and  delivered,  &c.,  by  the 
bankrupt,  the  defendants  have  pleaded,  as  to  the  j£140, 
a  plea  which,  on  demurrer,  was  held  to  be  a  good  bar;  and 
that  plea  states  it  to  be  a  transaction  between  the  bank- 
rupt and  the  defendants.  [LorA,Abinger,  C.  B.<— The  par- 
ticulars are  sufficiently  vague  to  admit  of  any  parcel  of 
yarn  having  been  delivered  to  the  defendants.  AIder$on, 
B. — ^The  plaintiffs'  particulars  restrict  them  to  £140  for 
yarn  sold  and  delivered,  but  they  may  apply  that  to  the 
other  counts.]  It  is  submitted  that  the  plaintiffs  have  been 
answered  as  to  the  £140.  The  plaintiffs  seek  to  recover  one 
eum  of  £140,  and  if  they  had  succeeded  on  the  demurrer, 
they  would  have  recovered  it ;  and  this  is  the  same  thing. 
Suppose  the  defendants  had  barely  confessed  that  sum  as 
due  on  any  part  of  the  record,  and  the  plaintiffs  had  judg- 
ment accordingly  to  recover  it,  would  it  be  possible  to  say 

(a)  4  T.  R.  211. 
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that  they  could  recoyer  an  additional  sum,  to  the  same   ^^h.  rfPUas, 

...  1842. 

amount,  on  the  other  countB?     Here  the  plaintiffs  do  in 

effect  recover  that  sunij  because  their  claim  to  it  is  ad- 
mitted, and  they,  as  to  the  estate  of  their  bankrupt,  have 
credit  for  that  amount.  After  credit  is  given  by  the  de- 
fendants in  this  plea,  and  taken  by  the  plaintiffs  accord- 
ing to  the  judgment  of  the  Court,  could  the  defendants 
prove  that  sum  on  the  bankrupt's  estate?  It  is  submitted 
that  they  could  not,  and  that  the  present  record  would  be 
an  answer  to  any  attempt  to  make  such  proof.  The  get- 
ting credit  for  the  money  on  this  record  exhausts  so  much 
of  the  particulars  which,  though  not  part  of  the  record,  are 
to  guide  the  party  in  pleading,  and  to  prevent  the  plaintiff 
from  recovering,  on  any  part  of  the  record,  more  than  the 
particular  sum  claimed. 

llien  secondly,  as  to  the  act  of  bankruptcy.  This  person's 
merely  fidling  to  meet  his  creditors  at  Bradford  and  Halifax 
markets,  or  at  certain  public-houses  which  he  had  appoint- 
ed, does  not  amount  to  an  act  of  bankruptcy.  In  order  to 
constitute  it  such,  it  must  be  a  failure  to  meet  his  creditors, 
pursuant  to  an  appointment,  at  his  place  of  business.  [^^ 
ienon^  B. — ^If  he  fails  to  meet  a  creditor  to  pay  a  debt,  which 
he  has  appointed  to  do,  it  is  an  act  of  bankruptcy.]  Here 
there  waa  no  evidence  that  NichoU  stopped  away  in  order 
to  avoid  his  creditors.  [Lord  Abinger,  C.B. — He  is  proved 
to  have  made  six  or  seven  different  appointments,  all  of 
which  he  fidled  to  keep,  and  unless  a  reasonable  excuse  is 
given  for  it,  that  is  an  irresistible  case  to  shew  that  he 
avoided  his  creditors.]  Thirdly,  there  was  no  evidence  of 
any  sale  or  delivery  of  the  goods  at  all,  but  it  is  shewn  that 
the  goods  were  delivered  for  a  totally  different  purpose* 
[Aldenan,  B. — ^Tou  receive  goods  with  an  invoice  stating  a 
•ale  to  you.  It  is  true  the  defendant  Bell  states  it  to  have 
Wn  on  the  17th  of  September,  whereas  it  appears  that  it 
was  not  until  the  15th  of  October.]  It  is  the  ordinary 
custom,  where  goods  are  sent  as  a  security,  to  send 
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Bxeh.i^PUai,  an  invoice  with  them.     [Aldersm^  B. — ^You  recdived  them 
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nnder  that  invoice,  stating  them  to  bebonght  of  the  bank- 
rupt ;  can  yon  say  that  that  was  not  a  sale  in  law  ?]  The 
plaintiffs  rely  upon  this,  in  one  respect,  as  a  fraudulent 
preference.  It  is  true  you  may  waive  the  tort ;  but  you 
must  in  that  case  go  on  the  very  contract  between  the 
parties,  which  the  law  under  the  circumstances  will  imply. 
Now,  was  there  anything  here  to  shew  that  these  goods 
were  to  be  paid  for  on  request?  Certainly  not.  An  in- 
voice is  always  sent  in  every  transaction  of  this  kind,  whe« 
ther  there  is  a  sale  or  not.  This  was  not  a  contract  for 
the  sale  of  goods  to  be  paid  for  on  request.  Strutt  v. 
Smith  {a)  shews  that,  although  you  may  waive  the  tort, 
still  you  are  bound  by  the  very  terms  of  the  sale  between 
the  parties.  There  goods  were  sold  upon  the  following 
terms : — 7\  per  cent,  discount,  bill  at  three  months,  10 
per  cent,  discount,  cash  in  fourteen  days ;  and  it  was  held 
that  the  vendors  could  not  sue  in  indebitatus  assumpsit 
for  goods  sold  and  delivered  within  the  fourteen  days, 
even  if  the  sale  had  been  effected  by  fraud  on  the  part  of 
the  vendee,  so  that  trover  might  have  been  maintained  for 
the  goods.  Parke,  B.,  says,  ^'  It  is  clear  that  the  plain- 
tiffs cannot  avail  themselves  of  the  defendants'  fraud, 
so  as  to  rescind  the  contract,  and  substitute  a  new  con- 
tract of  sale  upon  different  terms.  They  might  possibly 
on  the  evidence  have  maintained  trover,  on  the  ground 
that  the  fraud  vitiated  the  contract;  but  if  they  treat  the 
transaction  as  a  contract  at  all,  they  must  take  the  con- 
tract altogether,  and  be  bound  by  the  specified  terms.'' 
In  Bradbury  v.  Anderton  (i),  that  principle  is  applied  to 
a  case  like  the  present.  It  appears,  therefore,  that  where 
a  party  proceeds  upon  a  contract  instead  of  insisting  on 
what  he  might  treat  as  a  fraud,  he  must  abide  by  the 
terms  of  the  contract.    The  only  evidence  of  the  contract 

(a)  1  C.  M.  &  R.  a]2.  (6)  I|>id.  486. 
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RUMBLL 
V. 

Bbll. 


bere  is  tbe  ezamination  of  tlie  defendant  Bell.  It  appears  Sjiek.  ^PUmt, 
perfectly  clear^  npon  that  examination,  that  the  goods  .  ^^^'  . 
were  sent  by  way  of  a  fraudulent  preference,  for  the  pay- 
ment of  a  debt  or  liability.  They  were,  as  the  plain- 
tiffs alleged,  to  cover  the  advance  on  bills  of  the  fa- 
Tonred  creditor.  On  the  case  of  both  the  plaintiffs  and 
defendants,  the  goods  were  to  meet  the  bilk,  and  not 
to  be  paid  for  on  request.  An  invoice  would  of  course 
be  sent  in  on  such  a  transaction,  as  the  property  in  the 
goods  was  to  pass ;  but  it  is  submitted  that  there  is  not 
the  slightest  evidence  of  a  sale  of  goods  to  be  paid  for  on 
request.  If  it  were  a  fraudulent  preference,  as  contended 
for  by  the  plaintiffs,  the  goods  were  not  to  be  paid  for,  but 
to  be  set  against  the  bills;  if  the  transaction  were  in 
consequence  of  pressure,  or  not  voluntary,  still  the  goods 
were  to  meet  the  bills,  and  not  to  be  paid  for  on  request. 


Lord  Abinobb,  C.  B.  —  It  appears  to  me  that  the 
argument  of  the  learned  counsel  for  the  defendant  is  un- 
tenable on  both  points.  First,  as  to  the  bill  of  particulars. 
It  is  perfectly  novel  to  say  that  a  plea  is  to  be  construed 
by,  or  has  any  reference  to,  a  bill  of  particulars;  what  the 
Courts  have  laid  down  as  a  settled  rule  is  this — that 
where  a  bill  of  particulars  admits  a  sum  of  money  to  be. 
paid,  and  the  plaintiff  goes  for  the  balance  only^  the  party 
shall  not  be  bound  to  plead  payment;  that  is  to  say,  on 
non  assumpsit  he  shall  be  entitled  to  credit  for  the 
amount  stated  in  his  bill  of  particulars  without  a  plea 
of  payment.  The  plea  is  to  the  declaration,  and  nothing 
but  the  declaration.  To  put  the  ai^ument  of  the  coun- 
sel for  the  defendant  in  the  light  that  appears  to  me  to 
be  the  strongest,  it  is  this ; — ^we  have  one  set  of  counts  to 
which  there  is  a  plea  of  mutual  credit,  to  which  there 
was  a  demurrer,  which  was  determined  in  favour  of  the 
defendants.  They  say,  look  at  the  consequence  if  you  do 
not  consider  that  as  disposing  altogether  of  the  plaintiff's 
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Bxch.  rf  Pieas,  claim :  if  the  plaintiflfs  were  to  prove  this  daim^  and 
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attempt  to  shew  the  very  debt  which  is  the  subject  of  the 
RuBSBLi.  Bet-off  in  this  case^  will  not  this  judgment  in  &vour  of 
BEhL.  the  defendants  upon  this  plea  be  decisive  evidence  between 
the  same  parties  that  they  have  satisfied  the  debt  by  a  set* 
off,  and  therefore  the  plaintiffs  cannot  prove  it?  But  to 
that  argument  there  is  an  obvious  answer.  Suppose  the 
assignees  had  brought  the  action^  and  confined  the  de- 
claration altogether  to  counts  in  assumpsit  which  had 
been  pleaded  to,  and  there  had  been  judgment  for  the 
defendants;  so  fax  then  the  action  would  have  been  de- 
cided in  favour  of  the  defendants :  mi^ht  not  the  plaintiffs 
afterwards  have  brought  an  action  of  trover?  Is  it  not 
every  day's  practice,  wheise  a  party  is  mistaken  in  his  form 
of  action,  and  is  therefore  nonsuited,  that  he  brings  an  ac« 
tipn  of  trover,  and  recovers  the  very  same  sum  ?  It  is  every 
day's  practice ;  and  was  it  ever  heard,  where  a  defendant 
has  recovered  judgment  on  demurrer,  and  the  plaintiffii,  not 
choosing  to  abide  by  that,  have  brought  a  different  action, 
and  recovered  the  full  amount,  that  the  defendant  could  set 
upthe  first  judgment,  and  say  the  plaintiff  was  satisfied,  and 
could  not  prove  the  debt?  Here  is  a  count  that  is  not 
applicable  to  the  case,  and  the  defendants  have  recovered 
judgment  by  force  of  that;  upon  the  count  that  is  ap- 
plicable the  plaintiffs  have  recovered  a  verdict.  Can  it 
be  supposed  that  any  commissioner  of  bankrupt,  upon 
that  state  of  facts,  would  say  the  plaintiffs  cannot  prove 
it  under  the  commission?  In  truth,  the  two  separate 
sets  of  counts  are  just  the  same  as  two  separate  actions. 
Suppose,  for  example,  on  the  first  .dass  of  counts  the 
plaintiff  had  recovered  a  verdict  on  the  trial,  the  defend- 
ants having  obtained  a  verdict  upon  the  other,  would  they 
not  go  before  the  commissioner  and  say,  the  assignees 
cannot  recover  for  anything  due  to  the  bankrupt?  The 
whole  fallacy  of  this  argument  is,  that  this  is  a  plea  to  the 
bill  of  particulars,  but  that  is  not  so.     The  plea  is  to 
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the  declaration^  and  to  nothing  else ;  and  if  a  party  de-  JS^eh.  of  Pleat, 
liven  a  bill  of  particulars^  without  saying  he  means  to  con-  ^ 

fine  himself  to  the  demand  upon  a  particular  county  he  is  Rubskll 
quite  entitled  to  take  advantage  of  any  count  in  the  de-  ^%u^ 
claration  to  which  the  particulars  apply;  and  if  it  turns 
out  that  the  plea  does  not  apply  to  one  county  and  does 
to  the  other^  he  may  apply  the  bill  of  particulars  to  either. 
It  is  no  objection^  therefore^  either  in  reason  or  law^  to  say 
that  the  parties  are  precluded  by  their  particulars  from 
going  into  evidence  to  support  the  second  count. 

Then  as  to  the  other  points.  Mr.  Wbrtley  insists  that  there 
is  no  sufficient  evidence  in  this  case  of  an  act  of  bankruptcy^ 
except  that  of  a  sale  of  the  goods.  I  think  I  should  not 
have  hesitated  in  directing  the  jury  that  any  one  of  these 
was  an  act  of  bankruptcy;  but  when  they  are  all  taken 
together,  they  leave  no  doubt  as  to  the  motives  of  the 
bankrupt  in  the  evasions  he  made  to  his  creditors,  accom- 
panied as  they  were  by  fraud,  and  this  avoiding  of  creditors 
is  precisely  within  the  very  letter  of  the  Bankrupt  Act. 
The  case  that  has  been  quoted  from  the  Nisi  Frius  Reports 
IB  only  one  of  numerous  examples  of  the  same  sort,  in 
which  the  parties  have  made  an  appointment  at  a  house, 
not  the  usual  house  of  the  bankrupt,  and  he  failing  to 
keep  it,  it  has  not  been  deemed  an  act  of  bankruptcy;  but 
if,  to  avoid  his  creditors,  a  man  says,  I  will  meet  you  at 
a  public-house,  or  I  will  meet  you  at  such  a  place,  at  such 
a  time,  in  such  a  way,  and  then  pay  you  money,  and  he  is 
not  there  at  all,  that  has  been  held  to  be  an  act  of  bank- 
ruptcy. The  cases  are  numerous,  but  they  have  not  found 
their  way  into  the  reports,  except  that  one  case.  I  think 
it  is  clear  there  was  an  act  of  bankruptcy. 

Then  Mr.  Crompton  says,  that  if  you  treat  this  as  a  sale, 
you  must  treat  it  as  a  sale  with  all  the  circumstances  belong- 
ing to  it.  That  proposition  is  true,  with  this  qualification — 
if  the  sale  is  made  by  an  agent,  and  properly  conducted  for 
the  supposed  vendor,  and  the  person  buying  is  an  honest 
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Exeh.  rf  PUa9,  bnver.  the  vendor  must  stand  to  the  sale,  and  is  bound  by 
1842 
^  '    -    the  contract;  but  if  a  stranger  takes  my  goods^  and  delivers 

RU88BLL      them  to  another  man^  no  doubt  a  contract  may  be  implied, 

Vm 

BsLL.  and  I  may  bring  an  action  either  of  trover  for  them,  or  of 
assumpsit.  This  is  a  declaration  firamed  on  a  contract  implied 
by  law.  Where  a  man  gets  hold  of  goods  without  any  actual 
contract,  the  law  allows  the  owner  to  bring  assumpsit; 
that  is  the  solution  of  it,  and  gets  rid  of  the  whole  diffi- 
culty. Here  the  bankrupt  took  these  goods,  and  delivered 
them  to  the  defendants ;  on  that  an  implied  assumpsit  arises 
that  they  are  to  pay  the  owners  the  value  of  the  goods. 
I  think  that  is  an  answer  to  Mr.  Crompton's  argument, 
and  a  whole  class  of  cases  have  decided  this  point,  that  you 
may  convert  a  tort  into  an  action  of  assumpsit,  by  bring- 
ing an  action  for  the  value  of  the  goods  so  sold,  waiving 
the  tort.  Here  the  bankrupt  is  selling  goods  under  false 
colours,  in  order  to  cover  transactions  he  knew  he  could 
not  otherwise  cover ;  and  he  has  no  right  to  set  up  his  own 
firaudulent  contract.  But  the  action  being  brought  for 
goods  sold  and  delivered  by  the  assignees,  and  not  by  the 
bankrupt,  the  assignees  have  a  right  to  waive  the  tort, 
and  bring  an  action  of  assumpsit  for  goods  sold  and 
delivered. 

Alderson,  B.— I  am  of  the  same  opinion.  As  to  the 
first  point,  the  effect  of  the  bill  of  particulars,  I  apprehend, 
is  entirely  confined  to  the  plaintiffs'  evidence  at  the  trial. 
Where  there  is  a  declaration  for  goods  sold  and  delivered, 
and  the  particulars  specify  the  goods  sold,  with  the  amount, 
giving  credit  specifically  for  the  sums  paid;  there  the  par- 
ticular is  construed  to  mean,  that  the  defendant  is  to 
understand  that  the  plaintiff,  at  the  trial,  will  be  confined, 
on  his  general  count  for  goods  sold  and  delivered,  to  the 
unpaid-for  goods ;  it  restrains  his  evidence  to  that.  Ton 
are  not  to  expect,  in  such  a  case,  that  the  plaintiff  wiU  give 
evidence  of  the  whole  of  the  goods  which  he  has  delivered 
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to  yon,  and  that  you  are  to  get  rid  of  it  by  shewing  yon  ^s*ch,  of  PUmt^ 
paid  for  them ;  but  by  his  particular  he  is  restrained  to  a  ^  *   ^ 


balance,  and  a  balance  alone.    That  is  the  true  construe-      Russblx. 
tion  of  the  particulars  in  this  case ;  they  go  in  restraint  of        Bkus. 
the  plaintiff's  evidence,  and  no  more.     Here  the  plaintiffs 
have  one  claim  which  they  state  in  two  different  forms  in 
these  counts :  in  the  one  case  they  treat  it  as  a  claim  that 
arose  to  them  as  assignees,  by  reason  of  the  sale  the  bank- 
rapt  made ;  in  another  count  they  treat  it  as  a  sale  made 
by  themaelyes  as  assignees  after  the  bankruptcy;  to  which 
the  defendant  pleads  in  effect  thus : — '  If  you  treat  it  as  a 
sale  by  the  bankrupt  before  the  bankruptcy,  the  bankrupt 
owed  me  more  money,  and  I  have  a  good  defence  against 
you/   To  that  plea  the  plaintiffs  demurred,  and  on  the  ar- 
gument the  Court  were  of  opinion  that  the  plaintiffs  were 
wrong,  and  that  if  it  was  to  be  treated  as  a  sale  before  the 
bankruptcy,  the  defendant  had  a  good  defence,  it  being 
clear  that  the  defendant  had  counter  claims  amounting 
to  more  than  £140.    Then  the  plaintiffs  say,  that  being 
so,  they  -will  go  upon  the  count  which  treats  it  as  a  sale 
by  the  assignees  after  the  bankruptcy.    It  is  true,  at  the 
trial  they  are  restrained  from  going  for  more  than  the 
£140  on  that  count,  but  that  is  the  only  restraint  which 
the  particulars  impose  upon  them.    That  restraint  will  not 
avail  the  defendants  on  the  present  occasion,  because  it 
most  be  considered,  that  the  plaintiffs  have  not  given  evi- 
dence of  any  thing,  excepting  that  one  claim  by  the  bank- 
rupt;  therefore  it  seems  to  me  that  the  particulars  in  this 
case  do  not  restrain  the  plaintiffs  in  the  slightest  degree; 
that  their  only  effect  at  the  trial  is  to  restrain  the  evidence 
they  are  to  give,  and  has  no  reference  whatever  to  the 
pleadings. 

Then  the  next  point  is,  whether  or  not,  that  being  the 
case,  the  plaintiffs  being  at  liberty  to  give  evidence  of  goods 
sold  and  delivered  by  the  assignees  to  the  defendant,  for 
which  they  proceed  to  claim  payment,  have  they  made  out 
thi^t?    They  shew,  long  before  the  15th  day  of  October, 
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Bxi^  p{  p/m«,  acts  of  bankraptcy  committed  by  the  bankrupt,  Joseph 
'  NicholL  There  was  abundant  evidence  to  shew  not  only 
RusssLx.  one  but  several  acts  of  bankruptcy  before  the  15th  of 
BsLi^  October;  appointments  made  with  creditors,  to  meet  them 
at  particular  places  in  order  to  pay  them  money,  and  going 
away  and  making  excuses  not  founded  in  fact,  and  which  in- 
deed were  no  excuses  at  all,  and  could  leave  no  doubt  in  the 
minds  of  the  jury  that  he  absented  himself  upon  those  occa- 
sions merely  to  delay  his  creditors.  That  such  an  absenting 
is  an  act  of  bankruptcy  is  beyond  all  possibility  of  doubt. 
Then,  if  that  be  so,  another  question  is,  has  there  been 
a  sale  subsequent  to  these  acts  of  bankruptcy  to  the  de- 
fendants? I  am  supposing  there  are  acts  of  bankruptcy 
proved  prior  to  the  '15th  of  October.  There  is  proof  that 
Bell  comes  to  the  bankrupt  and  persuades  him  to  sell  the 
yam  to  him;  there  is  the  examination  of  Bell,  in  which  he 
states  that  he  has  received  the  goods ;  and  there  is  the  in- 
voice, in  which  it  is  stated  that  Messrs.  Harrison  and  Bell 
(that  is  the  defendants)  bought  of  John  NichoU  (that  is 
the  bankrupt)  yam  to  the  amount  of  114/.  15^.  As 
against  the  defendants,  this  is  sufficient  evidence  that  they 
received  those  goods  under  a  contract  of  sale  for  114/.  15«. 
The  defendant,  when  examined  before  the  commissioners, 
tells  a  story  about  the  goods;  are  we  to  take  that  story  as 
it  is,  or  are  we  not  rather  to  take  so  much  only  as  may 
reasonably  be  taken  against  the  defendant,  rejecting  alto- 
gether the  rest,  and  confine  him  to  that  on  which  he  in- 
curs responsibility?  He  must  be  answerable  for  that 
which  makes  against  himself,  where  he  is  the  offending 
party.  If  that  be  so,  as  it  is  a  contract  of  sale,  the  de- 
fendants are  bound  to  pay  to  these  plaintiffs,  who  are  the 
true  proprietors  of  the  goods,  the  sum  they  undertook  to 
pay,  namely  114/.  15^.,  which  is  the  amount  of  the  verdict. 

OuRNEY,  B.,  concurred. 

Rule  discharged. 
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VACATION  SITTINGS  AFTER  TRINITY 
TERM. 


WiLKs  V.  Smith.  June  17. 

Assumpsit.— The  declaration  stated,  that  theretofore.  Assumpsit 
to  wit,  on  &5C.,  by  a  certain  agreement  then  made  betweea  ^^Q^^iif'^' 
the  plaintiff  of  the  one  part,  and  the  defendant  of  the  other  ^^'^^  ^f  '^ 
part,  the  plaintiff  agreed  to  sell,  and  the  defendant  agreed  made  between 
to  purchase,  a  lot  of  building  ground,  situate  &c.,  and  which  \^l  defendftm,^ 
said  lot  of  land  the  pkintiff  agreed  to  sell,  with  all  the  rights  i^*^^li"°^*^„ ' 
and  privileges  thereto  belonging,  for  the  sum  of  JE 1 20,  which  ^nd  the  defeod- 
sum  the  defendant  agreed  to  pay  to  the  plaintiff  in  manner  tain  buiidinc^^' 
following,  that  is  to  say,  on  or  before  the  expiration  of  four  fum  of  jeiVo*" 
years  from  the  day  of  the  date  of  the  said  agreement,  with  J^^^^  **»•  ^•- 
lawful  interest  at  five  per  cent.,  half-yearly,  until  paid,  to  pay  the 
The  declaration  then  alleged  mutual  promises,  and  averred,  oM>efore°the 
that  four  years  from  the  day  of  the  date  of  the  said  agree-  fo'lf/^e^n  with 
ment  had  not  yet  expired,  and  that  the  said  sum  of  £120  interest  at  jf  5 
had  not  yet  been  paid ;  and  that  after  the  making  of  the  yearly?  untu  ' 
said  agreement,  and  before  the  commencement  of  this  suit,  averred  ^hat' 
to  wit,  &c.,  a  large  sum  of  money,  to  wit,  the  sum  of  £12,  h^,^^^"^^"" 
for  two  years'  interest  on  the  said  sum  of  £120,  became  ed ;  that  the 
and  was  due  and  payable  from  the  defendant  to  the  plain-  been  paid:  and 
tiff  under  and  by  virtue  of  the  said  agreement.    Breach,  become  due  tor 
in  non-payment  of  the  £12.  ^Sf'i^^uT  u 

'^  •^  Held,  that  the 

declaration  was 

Oeneral  demurrer,  and  joinder  in  demurrer.  the  plaintiff  was 

not  bound  to 
aver  that  he 

The  defendants  point  was,  that  the  first  count  of  the  >>*d  delivered 

,     .         .        ,     ,  "^  possession  of 

declaration  is  insufficient,  because  it  does  not  aver  or  shew  the  land,  or 
that  the  plaintiff  had  any  title  to  the  ground  in  that  count  titfe  to* the 

land,  or  was 
ready  and  willing  to  convey  it. 
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.Egeh,  of  PUatt  mentioned  or  that  there  was  any  ability^  or  readiness,  or 
'  .    willingness  on  the  part  of  the  plaintiff,  to  perform  his  part 
WiLK»       of  the  agreement. 

Smith.  The  points  marked  for  argument  on  the  part  of  the 

plaintiff  were,  that  it  was  unnecessary  to  aver  or  shew 
title  to  the  ground,  or  a  readiness  or  willingness  on  his 
part  to  perform  the  agreement,  as  neither  was  a  condition 
precedent  to  his  right  to  recover  the  interest,  which  the 
defendant  by  his  demurrer  admits  -to  have  accrued  due  un- 
der the  agreement.  The  plaintiff  will  also  contend,  that 
as  a  day  is  appointed  for  payment  of  the  interest,  and  no 
time  mentioned  for  performance  of  that  which  is  the  consi- 
deration for  the  interest,  it  was  unnecessary  to  aver  perform- 
ance, and  that  the  defendant's  remedy  is  by  cross-action, 
if  any  breach  of  the  agreement  has  been  committed  by  the 
plaintiff;  and  the  plaintiff  will  also  contend  that  it  must  be 
presumed  he  has  performed  his  part  of  the  agreement,  and 
that,  if  not,  the  defendant  should  have  pleaded  the  non- 
performance. 

Warren,  in  support  of  the  demurrer. — ^First,  the  plain- 
tiff ought  to  have  shewn  on  the  face  of  his  declaration,  that 
he  had  a  good  title  to  the  land.  In  Luxton  v.  Robinson  (a), 
it  was  held  that,  in  an  action  upon  an  agreement  to  deliver 
possession  for  certain  considerations,  subject  to  a  forfeiture 
on  failure  by  either  party,  the  person  who  was  to  deliver 
possession  could  not  sue  for  the  forfeiture,  without  shewing 
in  his  declaration  a  possessory  title  in  himself.  The  party 
must  have  that  which  he  assumes  to  sell,  to  entitle  him  to 
sue,  and  therefore  he  was  bound  to  shew  he  had  a  title  to 
dispose  of  it.  In  Hallewett  v.  MorreU{b),  the  Court  of 
Common  Pleas  recognised  the  doctrine,  that  a  vendor 
must  shew  a  title  to  convey.  That  proposition  was  ad- 
vanced by  Stephen,  Seijeant,  in  argument,  and  though 

(a)  2  Doug.  620. 
(6)  1  Man.  &  Or.  367 ;  1  Scott,  N.  R.  309. 
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adverted  to^  was  not  denied  by  the  Courts  who  distinguished  ibeft-  «/  Pi*asf 


that  case  on  the  ground  that  it  was  not  a  contract  for  the 
purchase  of  an  estate,  but  to  execute  a  deed  of  covenant. 
In  Souter  v.  Drake  [a),  it  was  held  that  in  every  contract  for 
the  sale  of  an  existing  lease,  there  is  an  implied  contract  by 
the  seller  (if  the  contrary  be  not  expressed)  to  make  out  the 
lessor's  title  to  demise ;  and  without  shewing  such  title,  the 
seller  caimot  maintain  an  action  at  law  against  the  buyer, 
for  refusing  to  complete  the  purchase.  Rcper  v.  Coombes  {b) 
is  also  an  authority  to  shew  that  a  man  is  not  bound  to  pay 
money  on  a  contract  for  sale,  before  he  is  satisfied  that  the 
vendor  can  make  out  a  good  title  to  the  property  sold. 
Secondly,  there  is  no  averment  of  performance ;  no  allega* 
tion,  either  that  the  plaintiff  had  sold  the  land,  or  was 
ready  and  willing  to  make  an  actual  sale  of  it.  The  de« 
claration  ought  to  have  averred,  either  that  he  had  done 
Bo  or  was  ready  and  willing  to  do  so,  otherwise  he  has  no 
right  to  claim  the  purchase-money.  That  is  a  condition 
precedent.  [He  referred  to  Mr.  Seijeant  fVUiiams^s  Notes 
to  Pordage  v.  Cole  {c),  and  the  language  of  Sir  Jafl^es 
Mansfield,  C.  J.,  in  delivering  the  judgment  of  the  Court 
of  Exchequer  Chamber  in  Smith  v.  Woodhouse  {d),']  In 
Siavers  v.  Curling  (e),  Tlndal,  C.  J.,  says,  ^'The  rule  has 
been  established  by  a  long  series  of  decisions  in  modem 
times,  that  the  question,  whether  covenants  are  to  be  held 
dependent  or  independent  of  each  other,  is  to  be  deter- 
mined by  the  intention  and  meaning  of  the  parties  as  it 
appears  on  the  instrument,  and  by  the  application  of 
common  sense  to  each  particular  case.''  It  is  plain,  on 
such  an  agreement  as  this,  that  the  party  is  to  be  put  into 
possession  at  once  of  that  which  he  is  to  pay  for,  for  the 
four  years;  he  was  to  be  put  in  possession  immediately,  in 

(a)  5  B.  &  Ad.  902;  3  Nev.  &  (c)  1  Wms.  Saund.  320,  note  4« 

Man.  40.  (d)  2  New.  Rep.  239. 

(6)  6  B.  &  Cr.  534;  9  D.  &  R.  (e)  3  Bing.  N.  C.  355;  3  Scott, 

562.  740. 

VOL.  X.  B  B  M.  W. 
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until  he  was,  he  was  not  bound  to  pay  the  money.  If  the 
WiLu  plaintiff  had  averred  that  he  had  put  him  into  possessioni 
Smith.  the  defendant  might  have  traversed  it.  The  plaintiff,  after 
alleging  mutual  promises,  ought  to  have  averred  {perform- 
ance on  his  part.  In  Laird  v.  Pirn  (a),  where,  in  assump^ 
sit  by  the  vendor  against  the  purchasers  of  land,  the 
declaration  stated  that  in  consideration  of  the  plaintiff's 
selling  to  the  defendants  certain  land,  to  .be  paid  for  as 
soon  as  the  conveyance  should  be  completed,  the  defend- 
ants promised  to  purchase  and  pay  for  the  same ;  and  there 
was  an  averment,  that  alt  hough  the  plaint^  had  allowed  the 
defendants  to  enter  intoposeesrion  of  the  bmde,  and  had  always 
been  ready  and  willing  to  make  a  good  tide,  and  offered 
the  defendants  to  execute  a  conveyance,  and  would  have 
tendered  a  proper  conveyance,  but  that  the  defendant  dis- 
charged him  firom  so  doing.  Breach,  in  non-payment  of 
the  purchase-money : — ^and  it  was  held  that  the  declaration 
was  good.  There  there  was  an  averment,  of  the  absence  of 
which,  in  the  present  case,  the  plaintiff  complains. — He 
also  cited  Mattock  v.  Kingelake  (b),  and  Poole  v.  HiU  (c). 

/.  W.  Smith,  contra. — ^The  two  questions  resolve  them- 
selves into  one;  namely,  whether  the  defendant's  promise 
was  in  consideration  of  the  plaintiff's  promise,  or  of  his 
performance.  If  the  defendant  promised  in  consideration 
of  the  performance  of  the  contract  by  the  plaintiff,  per* 
formance  must  be  averred ;  but  if  it  was  in  consideration 
of  the  plaintiff's  promise,  the  defendant  has  obtained  that 
for  which  he  contracted  to  pay  the  interest.  In  the  pre* 
sent  agreement  no  time  is  fixed  for  delivering  possession 
of  the  land,  but  a  time  is  fixed  for  the  payment  of  the 
purchase-money.  In  Mattock  v.  Kingslake,  lAttledale,  J. 
says,  ''A  time  being  fixed  for  payment,  and  none  for 

(a)  7  M.  &  W.  474.  (6)  10  Ad.  ft  BH.  60 ;  2  Per.  &  D.  343. 

(r)  6  M.  &  W.  835. 


/ 
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doing  tbat  which  was  the  consideratioii  for  the  paymenty  AmU.  ^  Pi0a«, 
«i  action  lies  for  the  purchase-money  wiAont  aveiring  ^  *^^ 
performance  of  the  consideration.  An  action  for  not 
executing  a  conveyance  of  the  premises  might  have  been 
maintained  by  the  defendant  before  the  day  of  payment ; 
Mid  in  such  action  no  allegation  of  payment  would  have 
been  necessary^  The  covenants  are  independent,  and 
each  party  has  relied  upon  his  remedy  by  action  against 
the  other/'  Here  the  defendant  might  at  any  time  have 
brought  an  action  against  the  plaintiiF  for  non-perform- 
ance of  the  agreement  on  his  part.  The  promise  is  the 
consideration,  and  not  the  performance  by  the  plaintiff.  In 
Camfbdl  v«  Jme»  («),  the  same  principle  is  laid  down ;  and 
that  decision  was  recognised  and  approved  by  the  Court 
in  Glazebraok  t.  Woodrow  (A).  In  Pcrdage  v.  Cole  (c),  the 
dedUuration  was  similar  to  the  present,  and  there  it  was 
held  that  the  covenant  was  an  independent  one,  and  that 
the  vendor  might  bring  an  action  for  the  money,  before 
any  conveyance  by  him  of  the  land.  In  the  notes  to 
that  cue{d)  the  rule  is  laid  down  thus:  '^  If  a  day  be  ap« 
pointed  fat  payment  <tf  money  or  part  of  it,  or  for  doing 
any  other  act,  and  the  day  i$  to  happen,  or  may  happen 
irfore  the  thing  which  is  the  consideration  of  the  money 
or  other  act  is  to  be  performed,  an  action  may  be  brought 
ibr  the  money,  or  for  not  doing  such  other  act,  before  per* 
formanee ;  for  it  appears  that  the  party  relied  upon  his 
remedg,  and  did  not  intend  to  make  the  perfinvumce  a  con« 
dition  precedent;  and  so  it  is  where  no  Hme  ia  fixed  for 
performance  of  that  which  is  the  consideration  of  the 
money  or  other  act/' 

Warren,  in  reply. — ^The  agreement  being  that  the  de- 
fendant was  to  pay  interest  for  four  years,  or  until  the 
principal  money  was  paid,  shews  that  he  was  to  be  put  into 

(a)  6  T.  R,  570.  (c)  1  Saund.  319. 

ib)  8  T,  R.  866.  (d)  P.  320. 

B  bSL 
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Special  demurrer^  assigning  for  causes^  that  it  was  not 
stated  by  the  plea  what  goods^  or  what  kind  of  goods, 
being  in  a  damaged  condition,  the  plaintiff  replenished 
and  did  np,  nor  with  what  pawnbroker  or  pawnbrokers  the 
said  goods  so  replenished  and  done  np  were  pledged* 


Erie,  in  support  of  the  demurrer.— This  plea  is  mnch 
too  general  and  yagne  in  its  statements;  the  plaintiff  can- 
not learn  from  it  what  he  is  to  come  to  prove  or  disprove. 
It  is  in  effect  only  a  general  plea  that  the  plaintiff  carried 
on  his  business  in  a  disreputable  manner,  which  is  the  libel 
itself.  The  defendant  cannot  justify  by  merely  repeating 
the  general  imputations  of  the  slanderous  words*  This 
plea  would  not  give  the  plaintiff  any  notion  what  were  the 
goods  alleged  to  be  replenished  and  done  up,  or  when 
or  with  whom  they  were  pledged.  If  the  defendant  had 
the  evidence  of  his  statement,  he  might  have  specified  the 
goods  and  the  persons.  The  justification  must  set  forth 
issuable  facts.  Jones  v.  Stevens  (o),  Newman  v.  BaUejf  (b), 
J^anson  v.  Stuart  (c),  Holmes  v.  Catesby  (d).  [Paris,  B. — 
It  is  very  difficult  to  distinguish  this  case  from  Newman 
V.  Bailey.'] 

The  Court  then  called  on 


G.  T.  White,  contra.—  The  case  of  Newman  v.  Bailey  is 
distinguishable,  on  the  ground  that  there,  for  aught  that 
appeared  specifically  on  the  plea,  the  plaintiff  might  have 
inflicted  penalties  for  many  different  kinds  of  offences,  and 
collected  fines  firom  all  sorts  of  people :  nothing  specific 
was  there  alleged.  Here  the  plea  begins  by  charging  the 
plaintiff  with  an  unfair  mode  of  conducting  the  business 
of  a  pawnbroker  and  silversmith;  and  then  the  defendant 
points  out,  with  sufficient  precision,  with  reference  to  the 


(a)  11  Price,  235. 

(b)  2  Chit.  R.  665. 


(c)  1  T.  R.  748. 

(d)  I  Taunt.  543. 
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rale  which  prevents  him  from  pleading  a  moltipUcity  of  s*ch.  ^  PUon 
matters,  the  kind  and  nature  of  such  dishonourable  deal-  - 

ings.  What  goods  the  plaintiff  did  up,  or  with  what  pawn- 
brokers he  pledged  them,  must  (assuming  the  plea  to  be 
true)  be  peculiarly  within  his  own  knowledge.  [Parke,  B. — 
Your  argumeit  would  be  equally  good,  if  it  were  a  plea 
that  the  plaintiff  had  committed  divers  felonies.  Akkr- 
mm,  B. — ^The  plea  ought  to  state  the  charge  with  the  same 
precision  as  in  an  indictment.]  It  is  clearly  not  necessary 
to  set  forth  a  multitude  of  specific  instances;  ''  it  being  a 
rule  of  pleading,  that  where  a  subject  comprehends  multi- 
plicity of  matter,  there,  in  order  to  avoid  prolixity,  the  law 
allows  of  general  pleading/'  2  Saund.  411,  n.  (4) ;  Com- 
taalUs  V.  Savery  (a),  Shvm  v.  Farrington  (A),  Barton  v.  Webb 
(c).  [Aldereon,  B. — ^In  those  cases  the  substantial  breach 
was  the  not  accounting  for  a  gross  sum,  received  in  parts. 
But  here  every  individual  act  of  dt^ng  would  be  a  suffi- 
cient answer  to  the  action.]  But  the  defendant  ought  not 
to  be  tied  up  to  plead  and  prove  one  particular  act.  He  is 
not  to  plead  matter  of  evidence,  which  lies  within  the  plain- 
tiff's knowledge;  Gale  v.  Reed  (d).  The  defendant  points 
out  a  specific  claea  of  acts,  and  that  is  sufficient. 


PAaKX,  B. — It  is  a  perfectly  well-established  rule  in 

cases  of  libel  or  slander,  that  where  the  charge  is  general 

in  its  nature,  the  defendant,  in  a  plea  of  justification,  must 

state  some  specific  instances  of  the  misconduct  imputed  to 

the  plaintiff.    That  is  settled  by  the  cases  of  JTanson  v. 

Stuart,  Newman  v.  Bailey,  and  Hobnes  v.  Catesby.    In 

some  of  those  cases,  perhaps,  the  statement  in  the  plea 

was  not  so  specific  as  it  is  here,  but  still  this  is  not  specific 

enough :  the  plea  should  have  stated  the  description  of  the 

goods,  or  at  least  the  names  of  the  pawnbrokers  with  whom 

they  were  pledged.    As  it  is,  the  statement  is  so  general, 

(a)  2  Burr.  772.  (c)  8  T.  R.  459. 

(6)  1  B(M.  &  P.  640.  (d)  8  East,  80« 
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Exeh,  of  Pteatt  that  the  plaintiff  cannot  know  with  what  he  is  intended  to 
v_™^  be  charged.  The  defendant  is  bound  to  give  him  informa- 
tion of  some  specific  acts  with  which  he  intends  to  charge 
him.  This  plea  does  not  do  that^  and  is  therefore  bad. 
With  respect  to  the  cases  which  have  been  referred  to^  of 
actions  for  not  accounting  for  monies,  the  reason  for  the 
exception  in  those  cases  is,  that  there  the  charge  is  for  not 
accounting  for  an  aggregate  sum  received;  and  it  is  held 
to  be  sufficient,  in  order  to  avoid  multiplicity  of  pleading, 
to  assign  a  general  breach,  that  the  defendant  received 
divers  sums  of  money,  which  he  did  not  pay  over.  None 
of  those  decisions  have  any  application  to  cases  of  libel  or 
slander.  The  plea  is  therefore  bad,  and  the  judgment 
muvBt  be  for  the  plaintiff. 


Aldbbson,  B. — I  am  of  the  same  opinion.  The  object 
of  the  plea  is  to  give  the  plaintiff  information  what  it  is  of 
which  the  defendant  means  to  accuse  him.  Mr.  fVhiie 
says  that  must  be  within  the  plaintiff's  knowledge;  but 
that  is  not  the  case :  what  the  plaintiff  has  actually  done 
in  the  course  of  his  business  is  within  his  knowledge,  but 
not  what  the  defendant  mistakenly  or  wickedly  means  to 
charge  him  with  having  done;  that  is  peculiarly  within 
the  defendant's  knowledge,  and  it  is  because  it  is  so  that 
he  is  to  plead  it. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 


Judgment  for  the  plaintiff. 
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Di 


lEBT  for  goods  sold  and  delivered,  and  on  an  account  a  plea,  that 

stated.     Plea,  that  the  said  several  supposed  causes  of  ac-  ^t^pl^l^filllll^ 

tion  in  the  declaration  mentioned  did  not  accrue  to  the  "^  *^^^*"?  *"  ^^« 

decldration 

plaintiff  within  six  years  next  before  the  commencement  mentiotied  did 
of  the  suit     Special  deniurrer,  on  the  ground  that  the  i}^^  piflimiff 
plea,  although  it  professed  to  he  pleaded  in  confession  and  ^*^'j'^  *J^  y^*^* 
avoidance  J  did  not  contain  anjr  sufficient  confession  that  commencement 

^       of  the  luit,  ti 

the  plamtiff  ever  had  any  cause  of  action, — Jomder  in  good. 
demnrrer. 

Peacock^  in  support  of  the  demurrer. ^ — The  term  "  sttp- 
posfd  causes  of  action^'  does  not  amount  to  a  sufficient 
admission  that  there  ever  was  a  cause  of  action  in  the 
plaintiff.  Gale  v.  Capem  [a)  may  perhaps  be  relied  on 
for  the  defendant.  There  a  plea  of  set-off  stated^  that  the 
plaintiff  made  his  promissory  note  payable  to  A,  C,  which 
was  duly  indorsed  and  delivered  to  the  defendant  after  the 
death  of  A.  C.^  by  his  administrator^  and  was  unpaid* 
The  plaintiff  replied,  that  "  the  said  supposed  debt  and 
canse  of  set-off,  upon  the  said  promissory  note,  did  uot 
accnie  to  the  defendant  within  six  years  ;'-*  and  it  was  held 
that  the  replication  admittedj  not  only  the  making  of  the 
note,  but  also  the  indorsement  of  it  to  the  defendant. 
But  that  case  is  distiuguishablcj  because  there  the  repli- 
cation expressly  referred  to  the  cause  of  action  "  upon  the 
promissory  note.^^  In  Margetis  v.  Bays  (i),  a  plea  that 
''  the  said  supposed  debt  in  the  declaration  mentioned,  if 
any  such  there  be,  did  not  accrue  within  six  years/'  was 
held  bad,  as  not  sufficiently  confessing  and  avoiding  the 
debt;  and  on  Gale  v,  Capern  being  cited,  Lord  Denman, 
C.  J.,  saidj  '^That  was  after  trial;  but  here  the  form  of 

(a)  1  Ad,  Sc  E.  102  ;  3  Nev.  &  (b)  4  Ad,  &  EU,  480;  6  Nev.  Bs 

M.  S63,  Man.  22S. 
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Sxek.  nf  PUat,  the  plea  is  specially  demurred  to^  which  makes  all  the 
^  ^^^'  .  diflTerence/'  \Parke,  B.  —  Gtndd  r.  LoBbwry  {a)  is  an 
Eatestaff  authority  against  you.  There  this  Court,  after  confer- 
RutiELL.  ei^ce  with  the  Court  of  King's  Bench,  held  that  a  plea  in 
bar,  which  alleged  that  the  defendant  was  dischaj^ed  under 
the  Insolvent  Debtors'  Act ''  from  the  said  debts  and  causes 
of  action,  if  any,  and  each  and  every  of  them,''  was  bad:  but 
Lord  Lyndhurst,  in  the  course  of  the  argument,  observed 
that  "  the  word  mpposed  may,  perhaps,  be  considered  as 
no  more  than  aUegedy*  and  stated  that  he  found  that  word 
in  several  of  the  forms  adverted  to  at  the  bar,  but  not  the 
words  ''  if  any  such  there  be."]  His  Lordship  afterwards 
says,  that  ''  it  is  difficult  to  distinguish  the  expression 
9uppo8ed  from  that  of  if  any.**  [Aldermm,  B. — ^Surdy  the 
m/ppoaed  cause  of  action  must  mean  the  aUeged  cause. 
Parke,  B. — ^In  MargetU  v.  Baya  the  words  made  it  doubt- 
ful whether  any  debt  existed  at  all]. 

Udall,  contri,  referred  to  Gwittim  v.  Daniell  {b),  and  was 
stopped  by  the  Court. 

Parke,  B. — ^There  can  be  no  doubt  whatever  that  the 
word  **  supposed*'  is  a  sufficient  admission  of  a  cause  of 
action.  It  is  the  usual  and  ordinary  mode  of  pleading 
in  cases  of  this  nature ;  and  I  have  seen  instances  without 
number,  where,  after  a  plea  of  the  general  issue,  a  special 
plea  has  followed,  professing  to  answer  the  stqipased  causes 
of  action  in  the  declaration  mentioned.  The  words  "  if 
any"  stand  on  a  different  footing,  and  although  sufficient 
in  a  plea  in  abatement,  they  are  not  so  in  a  plea  in  bar, 
because  they  leave  it  doubtful  whether  any  debt  at  all  ever 
existed. 

Alderson,  B.,  and  Bolfb,  B.,  ocmetirred. 

Judgment  for  the  defendant, 
(a)  1 C.  M.  &  R.  254 ;  4  Tyr.  863.  {b)  2  C.  M.  ft  R.  68. 
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EjfcA,   ft/  FUoM, 
1843. 

MlTCHlLL  V,   C&AGO.  Jane  22, 

Assumpsit  on  a  bOl  of  exchange  for  16/*  12s,,  drawn  To  a  deciara- 
by  Messrs.  Fogo  &  GeorgCj  upon  and  accepted  by  the  de-  ac**cepSr  of »  * 
fetidant,  and  indorsed  by  Fogo  &  George  to  the  plaintiff,     Viiuf  exchange 

The  defendant  pleaded,  thirdly,  that  after  the  said  bill  drEwn  by  f. 
became  due,  Fogo  &  Greorgc,   being  then  the   holdera  doraed  by  them 
thereof,  applied  to  the  defendant  for  payment  of  the  amount  J^e^efchXnf'  ' 
of  the  said  bill ;  that  the  defendant  then  paid  to  Fogo  &  pleaded  aa 

foLlowi: — Ist^ 

George  the  several  sums  of  4L  I2s.  and  2/.  10^-,  which  That  nfter  the 
tnmSj  together  with  the  price  and  value  of  a  certain  horse  ^^^^  y  &  G., 
which  the  defendant  had  then  sold  to  the  said  Fogo  &  ^^1"^  *^^"  *^^ 
George,  (and  the  price  and  value  of  whichj  it  was  then  ?^'^^^  *»  ^^^ 

A  T  1  I        1    A       1  1  -ra  n    ^  defendant  for 

agreed  by  and  between  the  defendant  and  Fogo  &  George,  payment  of  the 

should  be  set  off  and  allowed  against  the  defendant's  said  defendant  pa^d 

acceptance),  Fogo  &  George  accepted  in  full  satisfaction  *^™J''  ^'■* 

and  discbarge  of  the  amount  of  the  said  bill,  and  of  the  with  the  price 

defendant's  acceptance ;  and  that  the  said  bill  was  not  in-  ^hich  the  de- 

dorsed  or  transferred  to  the  plaintiff  until  after  the  said  j^J^d!"  f^^&g 

satisfaction  and  discharge,  and  after  the  said  bill  became  and  the  price 

of  which,  it 
due  and  payable.  was  agreed  b«- 

Fourth  plea  :■ — ^That  before  the  said  bill  came  into  the  ^^™^  beTet 

possession  of  tlie  plaintiff,  it  was  indorsed  in  blank  by  **^  f "**  ^^  ^  j^** 

Fogo  &   George  to  Cadman  &  Co. ;   and  that  after  it  fendant'a  ac- 
ceptance} F.  & 

Q.  accepted  in 
aatij faction  and  discharge  of  the  hilU  and  that  the  bill  wom  not  indorsed  to  the  pLamtlQ*  until 
aftei  the  £aid  satisfaction  and  di$cU9rgeT  and  after  it  hecajxiA  due,  2ndly,  Tha.t  before  the  biLl 
wme  into  the  possession  of  the  pJamtilT,  h  waa  iodorsed  m  blank  fay  F,  &  G»  to  C*  &  Co»  \  and 
that  aAer  it  became  due,  it  being  then  in  the  handa  of  C.  &  Co-^  F.  Ac  G,  gave  C.  &  Co.  another 
bill,  accepted  hy  them^  for  the  isame  amount,  which  Q^Sl  Co*  received  on  account  of  the  first-' 
menlioned  biil,  and  whkh  wai  paid  by  F,  At  G.  at  maturity ;  that  aAer  the  second  bill  w^&  io 
giren^  the  defendant  paid  to  F.  8c  G.  IL  2j.,  &c.  &c.  [aa  in  the  first  plea]  \  that  at  the  lime  of 
the  gW%t\^  of  the  teeond  bill  by  F.  H  G,  aa  aforesaid,  nnd  at  the  time  of  the  aaid  settlement  be- 
tween the  defendant  and  F*  &  G.j  the  bill  in  the  dcclarittion  mentioned  remained  in  the  hands 
of  C.  Ac  Co^t  and  waa  not  indorsed  to  the  plaintilf  until  after  the  giving  of  the  second  bill  by  F* 
&  G.t  nor  until  after  k  becarne  due.  To  each  of  theie  pleat  the  plaintiff  rep Ued^  **  that  the  uid 
plea^  and  the  statements  therein  contained^  in  manner  and  form  as  the  same  are  therein  pleaded^ 
are  not  true  in  substance  and  in  factf^  concluding  to  the  country. 

Held,  Brst,  that  the  replication  wa^  bad  on  special  demurrer^  as  being  an  informal  de  injuria : 
ieeondly,  that  the  pleas  were  bad  in  mbstance,  because  they  did  not  shew  that  the  sum  paid  by 
the  defendant,  together  with  the  price  of  the  horie|.  equalled  the  amount  of  the  bHl  of 
exchange^ 
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Etch,  of  Pktti,  became  due^  it  then  being  in  the  hands  of  Cadman  & 
'  '  Co.^  Fogo  &  George  gave  to  Cadman  and  Co.  a  certain 
MiTCHSLL  other  bill  of  exchange^  accepted  by  them  the  said  Fogo 
Crago.  &  George,  for  the  snm  of  16/.  12s.,  which  said  last-men- 
tioned bill  Cadman  &  Co.  received  on  account  of  the  said 
first-mentioned  bill  of  exchange^  and  which  was  duly  paid 
by  Fogo  &  George  at  its  maturity:  that  after  the  said 
second  bill  of  exchange  was  so  given  as  aforesaid^  the  de- 
fendant paid  to  Fogo  &  George  the  several  sums  of  47.  IZs. 
and  2/*  lO^.^  which  said  sums^  together  with  the  price  and 
value  of  a  certain  horse  which  the  defendant  had  then  sold 
to  Fogo  &  George^  and  the  price  and  value  of  which,  it  was 
agreed  between  the  defendant  and  Fogo  &  George,  should 
be  set  off  against  the  said  acceptance  of  the  defendant, 
Fogo  &  George  then  accepted  in  full  satisfaction  and  dis- 
charge of  the  amount  of  the  said  first-mentioned  bill  of 
exchange,  and  of  the  defendant's  said  acceptance :  that  at 
the  time  of  the  giving  of  the  said  second  bill  by  Fogo  & 
George  as  aforesaid,  and  at  the  time  of  the  said  settlement 
between  the  defendant  and  Fogo  Sc  George,  the  said  bill  of 
exchange  in  the  declaration  mentioned  remained  in  the 
hands  of  Cadman  &  Co.,  and  that  the  same  was  not  in- 
dorsed or  transferred  to  the  plaintiff  until  after  the  said 
satisfaction  and  discharge,  nor  until  after  the  giving  of  the 
said  second  bill  by  Fogo  &  George  to  Cadman  &  Co.,  nor 
until  after  the  said  bill  became  due. 

To  each  of  these  pleas  there  was  the  following  replica- 
tion : — That  the  said  plea,  and  the  statements  therein  con- 
tained, in  manner  and  form  as  the  same  are  therein  pleaded 
and  set  forth,  are  not  true  in  substance  and  fact;  conclud- 
ing to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  replica- 
tion improperly  attempted  to  put  in  issue  all  the  matters 
alleged  in  the  plea,  and  was  multifarious  and  improper, 
not  being  a  replication  in  form  de  injurii;  and  that  the 
pleas  contained  matter  of  discharge,  and  also  justified  un«> 
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der  ah  aaihoritj,  and  therefore  the  general  replication  wAs  Bxek.t^Pieat^ 
insufficient. — Joinder  in  demurrer.  ^         *  ^ 

The  principal  point  marked  for  argument  on  the  part  of  Mitchbll 
the  plaintiff  was^  that  the  defendant  attempted,  in  his  third  ckaog. 
and  fourth  pleas,  to  shew  a  discharge  of  his  liability  as  ac- 
ceptor by  an  accord  and  satisfaction  with  Fogo  &  George, 
bat  stated  no  facts  amounting  to  a  good  accord  and  satis- 
fieustion,  or  to  a  good  discharge  of  the  said  bill  of  exchange 
in  any  way. 

Martin,  in  support  of  the  demurrer. — ^First,  the  pleas 
are  good,  at  least  on  general  demurrer.  The  plaintiff,  hav- 
ing taken  the  bill  after  it  became  due,  took  it  with  all  the 
equities  belonging  to  it,  and  can  have  no  better  title  than 
the  parties  firom  whom  he  received  it :  Bayley  on  Bills,  137 ; 
Burrough  v.  Mo$8  (a).  Their  interest  in  the  bill,  therefore, 
being  satisfied,  the  plaintiff  can  have  no  right  of  action 
upon  it.  Secondly,  the  replication  is  clearly  bad.  It  is 
merely  an  informal  de  iojuri&.  And  it  may  well  be  con- 
tended that  the  replication  de  injuria  would  be  insufficient 
in  this  case ;  for  as  the  breach  is  complete  upon  the  failure 
of  the  acceptor  to  pay  the  bill  when  due,  the  facts  alleged 
in  the  pleas  do  not  go  to  shew  an  excuse  for  his  breach  of 
promise,  but  a  discharge  of  the  cause  of  action  by  matter 
subsequent.  SchUd  v.  KUpm  (i),  Salter  v.  Purchell  {c). 
[Parke,  B. — I  see  no  reason  why  de  injuria  should  not  be 
replied  in  this  case.  The  plea  sets  up  matter  of  excuse  for 
the  non-payment  of  the  bill;  the  defendant  admits  he  has 
not  paid  the  bill,  which,  as  acceptor,  he  was  bound  to  pay; 
and  his  defence  is  that  the  plaintiff  was  an  indorsee  under 
such  circumstances  as  disentitle  him  to  recover.  The  case 
resembles  that  of  Isaac  v.  Farrar  {d).  The  objection  to  the 
form  of  replication  which  has  been,  adopted  here  is,  that  it 
appears  to  put  in  issue  every  fact  alleged  in  the  plea^ 

(a)  10  B.&Cr.668;  5  AfaD.&  (e)  1  Ad.  &  £L  (N.  S.),  197; 
Ry.  296.  1  O.  &  D.  693. 

(5)  8  M.  &  W.  673.  (d)  1  M.  &  W.  65. 
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Esek.  0/  pihu,  whereas  de  injari&  puts  in  issue  only  those  &cts  irhich 
^^'        material.] 

J.  JF,  Smith,  contnL— The  pleas  are  bad  in  substanoe. 
In  the  first  place^  the  accord  and  satisfaction  ought  to  have 
been  pleaded  to  the  damages,  as  well  as  to  the  debt; 
jPVofim  ▼•  CryweU  (a).  Here  the  allegation  is  only  that 
Fogo  &  George  accepted  the  sums  paid  to  them  bj  the 
defendant,  and  the  price  of  the  horse,  ''  in  satisfaction  and 
discharge  of  the  amount  of  the  said  bill,  and  of  the  defend- 
ant's acceptance/'  But  a  bill  of  exchange,  when  due, 
bears  interest,  which  is  recoverable  as  damages.  [Bmrke, 
B« — ^The  question  is,  whether,  on  general  demurrer,  it  ia 
not  sufficient  to  state  that  a  certain  sum  was  received  in 
satisfaction  of  the  amount  of  a  bill  of  exchange,  consisting 
of  principal  money  and  interest*  It  might  not  be  suffi- 
dent  on  special  demurrer,  but  on  general  demurrw  it 
seems  to  me  that  the  ''  amount "  of  a  bill  of  exchange  may 
well  be  taken  to  mean  all  that  is  due  upon  it.] 

Secondly,  no  good  accord  and  satisfeMstion  appears  on  the 
plea:  for  as  the  price  of  the  horse  is  not  named,  it  does 
not  appear  that  the  two  sums  of  monq^  specifically  men- 
tioned, and  the  price  of  the  horse,  were  together  equal  to 
the  sum  as  to  which  the  accord  and  satisfiBUstion  is  pleaded. 
— On  this  point  he  cited  Thomas  v.  ffeathom  {b),  Everard 
▼.  Paterson  (c),  and  FUmerston  ▼•  Steward  {d),  and  waa 
then  stopped  by  the  Court. 

Martin,  iu  reply. — ^The  pleas  are  sufficient  on  general 
demurrer.  The  price  of  the  horse  must  be  taken  to  have 
been  the  difference  between  7k  2s.,  the  aggregate  of  the 
two  sums  mentioned  in  the  pleas,  and  16/.  12#.,  the  amount 
of  the  bill  of  exchange.  But  further,  the  rule  that  pay- 
ment  of  a  smaller  sum  is  no  satisfaction  of  a  greater,  is 

(a)  6  B.  &  Aid.  886.  (e)  6  Taunt,  645 ;  2  Marsh. 

(b)  2  B.  &  Cr.  477;  3  D.  ft  R.     304. 
647.  (<0  Flowd.  104,  a. 
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confined  to  the  case  of  accord  and  satisfaction  by  money  Exch,  of  PUmt 

payraents :  a  chattel  worth  ten  pounds  may  be  taken  in  ^^       '  ^ 

satisfaction  of  a  debt  of  ten  thousand .  MircMmLL 


PakkEj  B* — I  think  the  pleas  are  bad  in  substance.  It 
is  left  tincertain  whether  the  horse  was  sold  for  a  fixed 
price^  or  upon  a  quantum  vale  bat.  It  is  consistent  with 
the  statements  in  the  pleas  that  the  horse  was  sold  for  £5  * 
if  that  waa  the  case,  that  sum,  together  with  the  7L  2s, ^ 
would  not  equal  the  amount  of  the  bill,  and  consequently 
would  not  be  any  satisfaction.  The  defendant  may  amend 
on  the  usual  termsj  otherwise  there  will  be  judgment  for 
the  plaintiff* 

Ald£&soN|  B.J  GuRN£Yj  B.^  and  KolfCj  B,j  concurredt 

Leave  to  the  defendant  to  amend  on  payment  of  costs^ 
otherwise 

Judgment  for  the  plaintiff. 


Tucker  v.  Webster.  jtm§  22- 

-l/EBT   for  work    and    labour  as  an  attorney^  money  Api^&ofthe 

'3     «  pldnllff'i 

paia,  6CC,  dUcharfe  under 

Plea,  that  after  the  accruing  of  the  debts  and  causes  of  JJ^bJaM'^^  Art 
action  in   the    declaration    mentioned,    and    before  the  o"gtn  to  »Tf r 

^    ,  ,        -         1    ♦    .'«•    ji  1     *  '      that  the  iTMting 

commencement  of  the  snit^  the  plaintin^  then  being  a  pn^  order  wai  m»dt 
soner  in  actual  custody   within  the   walls   of  a   certain  ^I^Jn^e^lirnro?" 
prison,  &c.,  to  wit,  the  Fleet,  upon  process  for  and  by  'he  iuit.    Bat 
reason  of  a  certain  debt,  to  wit,  at  the  suit  of  one  W,  B.,  need  not  aUeg« 
did  duly,  and  according  to  the  directions  and  provisions  of  tion  wm  not" 

diimlssed,  or 
that  the  Yesting  order  is  still  in  force,  nor  that   the  petition  i^aa  filed ^  and  tUc  Testing  ordir 
mtde,  aftet  the  itat.  1  &  2  Vict*  c.  110  came  into  operationi 
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Mxek.  0/  Phat,  the  statute  made  and  passed  in  the  second  jest  of  the 
1842.        reign  of  her  present  Majesty  Queen  Victoria,  intituled^ 
''An  act  for  abolishing  arrest  on  mesne  process,  in  civil 
actions,  except  in  certain  cases,  for  extending  the  remedies 
of  creditors  against  the  property  of  debtors,    and  for 
amending  the  laws  for  the  relief  of  insolvent  debtors  in 
England,''  npflj  by  petition,  in  a  summary  way,  to  the 
Court  for  the  Relief  of  Insolvent  Debtors  in  England,  for 
his  discharge  from  such  custody,  according  to  the  provisions 
of  the  said  act,  which  said  petition  was  then  duly  sub* 
scribed  by  the  plaintiff,  and  contained  all  such  matter  and 
things  as  are  required  by  the  said  act,  and  was  afterwards^ 
to  wit,  &c.,  filed  in  the  said  Court,  pursuant  to  the  direc- 
tions in  the  said  act  contained;  that  after  the  filing  of  the 
said  petition,  the  said  Court  for  the  Belief  of  Insolvent 
Debtors,  did  order  that  all  the  real  and  personal  estate 
and  effects  of  the  plaintiff,  both  within  this  realm  and 
abroad,  except  the  wearing  apparel,  bedding,  and  other 
such  necessaries  of  the  plaintiff  and  his  family,  and  not 
exceeding  in  the  whole  the  value  of  £20,  and  all  the 
future  estate,  right,  title,  interest,  and  trust  of  the  plain- 
tiff, in  or  to  any  real  and  personal  estate  and  effects 
within  this  realm,  &c.,  and  all  debts  due  or  growing  due  to 
the  plaintiff,  or  to  be  due  to  him  before  such  discharge  as 
aforesaid,  should  be  vested  in  the  provisional  assignee,  for 
the  time  being,  of  the  estates  and  effects  of  the  insolvent 
debtors  in  England;  that  the  said  order  was  afterwards,  to 
wit,  &c.,  duly  entered  of  record  in  the  same  Court,  and 
thereupon,  by  virtue  of  the  said  order,  the  debts,  rights, 
and  causes  of  action  in  the  declaration  mentioned,  and 
each  and  every  of  them,  and  the  sums  of  money  alleged  to 
be  due  from  the  defendant  to  the  plaintiff,  vested  in  the 
provisional  assignee,  &c.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea 
should  have  alleged  that  the  petition  was  not  dismissed; 
that  the  vesting  order  was  made  before  the  commencement 


TRINITY   VACATION^  6  VICT.  873 

of  the  Boitj  and  is  still  in  force;  and  also  that  it  is  not  Sxek.  o/pieat, 


1842. 


averred  by  the  plea,  that  the  petition  was  filed^  or  the 

vesting  order  made^  after  the  statute  came  into  operation.        Tuckir 

Wbbstir. 
Wordsworth,  in  support  of  the  demurrer. — ^This  plea  is 
pleaded  with  reference  to  the  85th  and  37th  sections  of  the 
Stat.  1  &  2  Vict  c.  110.  The  85th  section  enables  persons 
in  actual  custody,  within  any  prison,  for  or  by  reason  of  any 
debt^  damages,  costs,  &c.,  or  by  reason  of  any  contempt  of 
Courtj  for  non-payment  of  any  sum  of  monkey,  &c.,  to  apply 
by  petition  in  a  summary  way  to  the  Insolvent  Court  for 
their  discharge,  and  prescribes  the  mode  of  petitioning, 
and  the  matters  to  be  stated  in  the  petition.  The  87th 
section  enacts,  that  upon  the  filing  of  such  petition  by 
such  prisoner,  it  shall  be  lawful  for  the  said  C!ourt,  and 
such  Court  is  thereby  authorized  and  required  to  order, 
that  all  the  real  and  personal  estate  and  effects  of  such  pri- 
soner, except  the  wearing  apparel,  bedding,  and  other 
such  necessaries  of  such  person  and  his  family,  &c.,  and  all 
the  future  estate,  right,  title,  and  interest  of  such  prisoner 
in  or  to  any  real  or  personal  estate  and  effects,  &c.,  shall 
be  vested  in  the  provisional  assignee  for  the  time  being, 
and  such  order  ^hall  be  entered  of  record  in  the  same 
Court ;  provided  always,  that  in  case  the  petition  of  any 
such  prisoner  shall  be  dismissed  by  the  said  Court,  such 
vesting  order  shall  be  null  and  void  to  all  intents  and  pur- 
poses. The  plea  ought  to  have  averred  that  the  petition 
had  not  been  dismissed.  In  all  cases  where  a  party  seeks 
to  avail  himself  of  a  clause  in  an  act  of  Parliament,  which 
contains  an  exception  or  proviso,  he  ought  to  negative 
that  the  case  comes  within  that  exception.  That  is  the 
rale  laid  down  by  Lord  Abtnger,  C.  B.,  in  Grand  June- 
turn  Railway  Company  v.  WhUe  [a) ;  and  in  Vavasour 
V.  Ormrod  (6),  Lord  Tenterden,  C.  J.,  says,  "  If  an  act  of 

(a)  8  M.  &  W.  221.  (6)  6  B.  &  Cr.  432. 

VOL.  X.  C  C  M.  W. 
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Exeh.  rfPUat,  Parliament  or  a  prirate  instrument  contain  in  it^  first 
a  general  clause,  and  afterwards  a  separate  and  distinct 
clause,  which  has  the  effect  of  taking  out  of  the  general 
clause  something  which  would  otherwise  be  included  in  it, 
a  party  relying  upon  the  general  clause  in  pleading  may 
set  out  that  clause  only,  without  noticing  the  separate  and 
distinct  clause,  which  operates  as  an  exception.  But  if  the 
exception  itself  be  incorporated  in  the  general  clause,  then 
the  party  relying  upon  it  must,  in  pleading,  state  it  with 
the  exception/'  [Parke,  B. — ^In  that  case  it  was  an  excep- 
tion, not  a  proviso.]  Other  cases  are  put  in  Bacon's  Abr. 
469,  Statute,  (L),  where  it  is  said,  "  If  there  be  in  the  same 
clause  of  an  act  of  Parliament,  which  is  pleaded,  any  pro- 
viso or  exception,  this  must  be  recited,  although  it  should 
make  against  the  party  reciting  it,  for  as  the  proviso  or 
exception  is  parcel  of  the  clause  which  is  pleaded,  if  this 
should  be  omitted,  it  would  amount  to  a  misrecital  of  the 
clause."  [Parke,  B. — \i  it  comes  by  way  of  proviso  or 
defeazance,  whether  it  is  in  the  same  clause  or  another, 
it  makes  no  difference.  This  is  a  defeazance  by  matter  sub- 
sequent, and  it  is  sufficient  for  the  defendant  to  shew  the 
vesting  order,  which  by  the  statute  took  the  property,  and 
the  right  to  sue  out  of  the  plaintiff.  If  the  petition  has 
been  in  point  of  fact  dismissed,  the  plaintiff  should  have 
shewn  that  in  answer.]  Then  there  is  another  objection, 
which  is,  that  the  plea  does  not  shew  that  the  vesting 
order  was  made  before  the  commencement  of  the  suit ; 
and  it  cannot  be  impUed,  for  the  defence  would  be  equally 
good  though  it  were  made  subsequent  to  the  commence- 
ment of  the  suit,  only  in  that  case  it  must  have  been 
pleaded  against  the  Airther  maintenance  of  the  action, 
and  not  in  bar  of  the  action  generally.  The  plea  ought 
also  to  have  alleged  that  the  vesting  order  was  still  in  force, 
so  as  to  have  given  the  plaintiff  an  opportunity  of  putting 
that  fact  in  issue.  [Parke,  B. — ^That  is  so  where  the 
defendant  pleads  his  own  discharge.]    If  the  plea  had  con- 
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duded  that  the  vesting  order  was  still  in  force,  the  plain-  Exch.  of  PUat, 
tiff  would  have  had  an  opportunity  of  traversing  that  aver-  ^  ^^^' 
ment,  which  now  he  cannot  do.  Another  objection  is,  that 
the  plea  does  not  aver  that  the  petition  was  filed,  or  the 
vesting  order  loade^  after  the  stat.  1  &  2  Vict.  c.  110  came 
into  operation.  [Alderson,  B.— The  plea  states  that  the 
plaintiff  petitioned  according  to  the  directions  and  provi- 
sions of  the  act,  which  he  could  not  have  done  before  the 
act  passed.]  In  Parkinson  v.  Whitehead  (a),  where  a  de- 
claration stated,  that  theretofore,  to  wit,  on  the  31st  of 
May,  1825,  by  an  agreement  in  writing,  the  defendant's 
testator  agreed,  within  two  years  from  Midsummer  then 
nest,  to  build  certain  houses,  and  alleged  for  breach  that 
the  houses,  at  the  commencement  of  the  action  (1839), 
were  unbuilt,  contmry  to  the  agreement ;  it, was  held  bad 
on  general  demurrer,  for  not  shewing  that  two  years  from 
Midsummer  next  after  the  making  of  the  agreement  had 
elapsed  previous  to  the  commencement  of  the  suit. 

Pearson,  contra,  was  requested  to  confine  himself  to  the 
objection,  that  the  plea  had  not  averred  that  the  vesting 
order  was  made  before  the  commencement  of  the  suit. — It 
is  sufficiently  averred  in  substance  that  it  was  so.  The 
plea  alleges  that  "  after  the  accruing  of  the  debts  and 
causes  of  action  in  the  declaration  mentioned,  and  before 
the  commencement  of  the  suit,  the  plaintiff,  then  being  a 
prisoner  in  actual  custody,  did  duly  and  according  to  the 
provisions  of  the  statute  made  and  passed  in  the  second 
year  of  the  reign  of  her  present  Majesty  Queen  Victoria, 
kc./*  i^pply  by  petition  in  a  summary  way  to  the  Court 
for  Belief  of.  Insolvent  Debtors,  for  his  discharge  from 
such  custody  according  to  the  provisions  of  the  said  act, 
which  said  petition  was  then  duly  subscribed  by  the  plain- 
tiff, and  was  afterwards,  to  wit,  &c.,  filed  in  the  said  Court, 

(a)  2  Man.  &  G.  329;  2  Scott,  New  Rep.  620. 
c  c  2 
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Exeh.  of  PUas,  Parliament  or  a  private  instrament  contain  in  it,  first 
n  general  clause,  and  afterwards  a  separate  and  distinct 
clause,  whicli  has  the  effect  of  taking  out  of  the  general 
clause  something  which  would  otherwise  be  included  in  it^ 
a  party  relying  upon  the  general  clause  in  pleading  may 
set  out  that  clause  only,  without  noticing  the  separate  and 
distinct  clause,  which  operates  as  an  exception.  But  if  the 
exception  itself  be  incorporated  in  the  general  clause,  then 
the  party  relying  upon  it  must,  in  pleading,  state  it  with 
the  exception/'  [Parke,  B. — ^In  that  case  it  was  an  excep- 
tion, not  a  proviso.]  Other  cases  are  put  in  Bacon's  Abr. 
469,  Statute,  (L),  where  it  is  said,  '^  If  there  be  in  the  same 
clause  of  an  act  of  Parliament,  which  is  pleaded,  any  pro- 
viso or  exception,  this  must  be  recited,  although  it  shonld 
make  against  the  party  reciting  it,  for  as  the  proviso  or 
exception  is  parcel  of  the  clause  which  is  pleaded,  if  this 
should  be  omitted,  it  would  amount  to  a  misrecital  of  the 
clause."  [Parke,  B. — ^If  it  comes  by  way  of  proviso  or 
defeazance,  whether  it  is  in  the  same  clause  or  another, 
it  makes  no  difference.  This  is  a  defeazance  by  matter  sub- 
sequent, and  it  is  sufficient  for  the  defendant  to  shew  the 
vesting  order,  which  by  the  statute  took  the  property,  and 
the  right  to  sue  out  of  the  plaintiff.  If  the  petition  has 
been  in  point  of  fact  dismissed,  the  plaintiff  should  have 
shewn  that  in  answer.]  Then  there  is  another  objection, 
which  is,  that  the  plea  does  not  shew  that  the  vesting 
order  was  made  before  the  commencement  of  the  suit ; 
and  it  cannot  be  implied,  for  the  defence  would  be  equally 
good  though  it  were  made  subsequent  to  the  commence- 
ment of  the  suit,  only  in  that  case  it  must  have  been 
pleaded  against  the  further  maintenance  of  the  action, 
and  not  in  bar  of  the  action  generally.  The  plea  ought 
also  to  have  alleged  that  the  vesting  order  was  still  in  force, 
so  as  to  have  given  the  plaintiff  an  opportunity  of  putting 
that  fact  in  issue.  [Parke,  B, — ^That  is  so  where  the 
defendant  pleads  his  own  discharge.]    If  the  plea  had  con- 
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eluded  that  the  vesting  order  was  still  in  force,  the  plain-  Exch.  of  PUat, 
as  would  have  had  an  opportunity  of  traversing  that  aver-  ^^^' 
xnent,  which  now  he  cannot  do.  Another  objection  is,  that 
the  plea  does  not  aver  that  the  petition  was  filed,  or  the 
vesting  order  made,  after  the  stat.  1  &  2  Vict.  c.  110  came 
into  operation.  [Alderson,  B.— The  plea  states  that  the 
plaintiff  petitioned  according  to  the  directions  and  provi- 
sions of  the  act,  which  he  could  not  have  done  before  the 
act  passed.]  In  Parkinson  v.  Whitehectd  (a),  where  a  de- 
claration stated,  that  theretofore,  to  wit,  on  the  31st  of 
May,  1825,  by  an  agreement  in  writing,  the  defendant's 
testator  agreed,  within  two  years  from  Midsummer  then 
next  J  to  build  certain  houses,  and  alleged  for  breach  that 
the  houses,  at  the  commencement  of  the  action  (1839), 
were  unbuilt,  conti^ary  to  the  agreement;  it. was  held  bad 
on  general  demurrer,  for  not  shewing  that  two  years  from 
Midsummer  next  after  the  making  of  the  agreement  had 
elapsed  previous  to  the  commencement  of  the  suit. 

Pearson,  contrd,  was  requested  to  confine  himself  to  the 
objection,  that  the  plea  had  not  averred  that  the  vesting 
order  was  made  before  the  commencement  of  the  suit. — It 
is  sufficiently  averred  in  substance  that  it  was  so.  The 
plea  alleges  that  ''after  the  accruing  of  the  debts  and 
causes  of  action  in  the  declaration  mentioned,  and  before 
the  commencement  of  the  suit,  the  plaintiff,  then  being  a 
prisoner  in  actual  custody,  did  duly  and  according  to  the 
provisions  of  the  statute  made  and  passed  in  the  second 
year  of  the  reign  of  her  present  Majesty  Queen  Victoria, 
&c.,''  ^ply  by  petition  in  a  summary  way  to  the  Court 
for  Belief  of.  Insolvent  Debtors,  for  his  discharge  from 
snch  custody  according  to  the  provisions  of  the  said  act, 
which  said  petition  was  then  duly  subscribed  by  the  plain- 
tiff, and  was  afterwards,  to  wit,  &c.,  filed  in  the  said  Court, 

(a)  2  Man.  &  G.  329;  2  Scott,  New  Rep.  620. 
c  c  2 
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£xcA.  of  Pleat,  pursoont  to  the  directions  in  the  said  act  contained;  that 
'  after  the  filing  of  the  petition  the  said  Court  made  the 
order^  and  that  the  said  order  was  afterwards^  to  wit, 
on  &c.,  duly  entered  of  record  in  the  same  Court.  The 
day  and  year  there  stated,  though  under  a  yidelicet,  must 
be  taken  to  be  before  the  commencement  of  the  suit. 
But  it  is  not  necessary  to  aver  it,  for  it  will  be  intended 
to  be  ^before  the  commencement  of  the  suit,  unless  the 
contrary  appears.  It  is  a  rule  of  pleading  that  it  is  not 
necessary  to  aver  time  with  the  same  particularity  in  a  plea 
as  in  a  declaration. 

Wordsworth,  in  reply,  relied  upon  Parkituon  v.  Whitehead. 

Parke,  B. — We  will  consider  the  last  point,  as  to 
whether  the  vesting  order  must  be  intended  to  be  before 
the  commencement  of  the  suit  unless  the  contrary  appears. 
With  regard  to  the  other  objections,  we  think  there  is 
nothing  in  them. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^This  was  an  action  for  work  and  labour  as 
an  attorney.  The  declaration  was  dated  the  18th  March, 
1842,  and  the  plea,  which  was  dated  the  20th  April,  states^ 
that  after  the  accruing  of  the  causes  of  action  in  the  de- 
claration mentioned,  and  before  the  commencement  of  the 
suit,  the  plaintifi^,  then  being  a  prisoner,  did  duly,  and 
according  to  the  provisions  of  the  1  &  2  Vict.  c.  110,  peti- 
tion the  Court  for  the  Belief  of  Insolvent  Debtors,  for  his 
discharge ;  it  then  avers,  that  the  Court  ordered  that  all 
the  real  and  personal  estate  and  effects  of  the  plaintiff, 
and  the  debts  due  and  growing  due  to  the  plaintiff,  should 
be  vested  in  the  provisional  assignee.  There  were  several 
objections  to  the  plea  \  but  the  only  one  we  wished  to  con- 
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siderj  was,  whether  the  plea  is  good  on  special  demurrer,  it  Bxck.  ofPhoi, 
not  being  averred  that  the  vesting  order  was  made  before 
the  commencement  of  the  suit.    We  think  the  plea  bad 
on  that  ground.    Under  the  old  form  of  pleading  it  would 
not  have  been  necessary  to  make  such  an  averment,  be- 
cause the  plea  having  reference  to  the  same  time  as  the 
declaration,  and  all  proceedings  on  the  record  being  in 
contemplation  of  law  on  the  same  day,  it  would  have  been 
necessarily  intended  that  the  act  took  place  before  the 
commencement  of  the  suit.    But  in  this  case,  the  declar- 
ation is  dated  the   18th  March,  and  the  plea  the  20th 
April ;  and  therefore  it  must  be  taken  that  the  order  was 
made  on  the  day  of  the  date  of  the  plea,  unless  it  is  averred 
that  it  was  made  before  the  commencement  of  the  suit. 
It  is  uncertain  whether  the  order  was  made  before  or  since ; 
if  since^  the  defence  should  have  been  pleaded  against  the 
further  maintenance  of  the  suit;  if  before,  it  should  have 
been  so  averred.    There  must  be  judgment  for  the  plain- 
tiff, unless  the  defendant  amends  on  payment  of  costs. 
There  was  no  difference,  under  the  old  form  of  pleading, 
whether  the  proceedings  were  by  original  or  by  bill;  in 
either  case  the  fact  would  have  been  intended  to  have 
taken  place  before  the  commencement  of  the  suit. 

Judgment  accordingly. 
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Etch,  of  Phot, 
1842. 


j^  J  Smith^  Clerk,  kc  v.  Bbll,  Clerk,  &c. 

By  an  act  of  •!■  HIS  was  an  action  tried  at  the  last  assizes  for  the  county 
l^cxHiftrosIiw  ^^  Leicester,  before  Lord  Abinger,  C.  B.,in  which  a  verdict 
were  appointed  ^as  taken  bv  conscnt  for  the  defendant,  subject  to  the 

for  the  purpose         .    .  *   ,      ^  i      ^  ii       • 

of  the  more  ef-  opmiou  of  the  Court  ou  the  following  case : — 
S!b}m7ansof  The  casc  first  set  out  the  pleadings.  The  declaration 
of  a  f^  diftrict  ^^  ^^  trespass  by  the  plaintiflF,  as  clerk  to  certain  commis- 
in  Lincoln-  sioucrs,  commouly  called  the  Black  Sluice  Commissioners, 
the  Bourn  appointed  and  acting  under  an  act  of  Parliament  of  the 
the'Dykc  Pen  f  ^  ^®^-  ^>  ^^'  draining  and  improving  certain  low  marsh 
and  by  the        ^ud  fcu  lauds  Iviug  bctwecu  Bostou  Haven  and  Bourn,  in 

62nd  section,  ^      ^  ,  \ 

it  was  enacted  the  parts  of  Kestcvcu  and  Holland,  in  the  county  of  Lin- 

^ne^'niiichi'De,  colu,  and  another  act  of  the  10  Geo.  3,  for  amending  the 

torklto'br**  former  act,  and  for  improving  the  navigation  through  the 

erected  and  ^[^  lauds,  agaiust  the  defendant,  as  clerk  to  the  trustees 

made  by  the  . 

trustees  under  appointed  and  acting  under  an  act  of  Parliament  of  4  & 

the  ac^  and* all  5  Vict.,  for  the  better  drainage  of  lands  in  Bourn  North  Fen 

chine**'  build-  ^^^  Dyke  Fcu,  iu  the  manor  and  parish  of  Bourn,  in  the 

ings,  &c.,  county  of  Lincoln,  and  complained  of  the  breakingand  enter- 

waierewnet, '  iugby  the  saidtrustecs  of  certain  closes  of  the  commissioners, 

otherworks*  situatc  iu  Boum  Fen  and  Dyke  Fen,  parcel  of  a  farm  called 

already  made^ 

or  then  existing  or  provided  for  the  drainage  of  the  Boum  North  Fen  and  Dyke  Fen,  and  which 
should  be  thereafter  made  and  provided  for  such  purpose,  and  the  right  to  and  property  in  them, 
should  be  and  they  were  thereby  vested  in  the  trustees :  with  a  proviso,  that  nothing  in  the  act  con- 
tained should  extend  to  or  affect  any  engines,  machinery,  &c.,  sewers,  drains,  watercourses,  &c., 
and  other  works  already  made,  or  then  existing  or  provided  for  the  drainage  of  the  said  fens, 
and  then  vested  in  and  under  the  control  of  certain  commissioners,  appointed  under  a  former 
inclosure  and  drainage  act,  called  the  Black  Sluice  Commissioners.  And  sect.  64  enacted,  that 
it  should  be  lawful  for  the  trustees,  upon  any  land  in  Boum  North  Fen  and  Dyke  Fen,  not  vetted 
in  the  Black  Sluice  Committionert,  to  make  and  erect  a  steam-engine,  with  all  proper  machinery, 
with  proper  and  convenient  buildings,  eluices,  pits,  and  other  necessary  works ;  and  to  malce 
and  from  time  to  time  maintain,  repair,  and  improve,  as  occasion  might  require,  the  sluices, 
bridges,  cuts,  sewers,  and  other  works,  already  or  thereafter  to  be  made  in,  upon,  and  through 
the  said  fens,  for  effectually  draining  the  same,  out  of  the  ftinds  to  be  raised  under  the  authority 
of  the  act,  and  making  compensation  for  damage. 

Heldf  that  the  trustees  had  no  power,  under  this  act,  to  widen  a  drain  under  the  control  of 
the  Black  Sluice  Commissioners,  from  the  width  of  eighteen  to  forty  feet,  for  the  purpose  of  a 
reservoir,  to  bring  a  sufficient  supply  of  water  to  their  steam>engine,  thereby  cutting  away  up- 
wards of  three  acres  of  the  land  vested  in  the  commissioners,  although  such  widening  was  itself 
an  improvement  of  the  drainage ;  and  that  they  had  no  power  to  make  any  reservoir  on  the  land 
vested  in  the  commissioners,  although  the  making  of  a  reservoir  was  necessary  to  the  proper 
working  of  the  engine  for  the  purposes  of  the  drainage,  and  none  could  be  made  without  cut- 
ting into  some  of  the  banks  or  drains  vested  in  the  commissioners. 
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the  Black  Sluice  Farmj  vested  in  the  commissioners  by  an  Exek,  of  puas, 
Indoaure  Act  of  the  6  Geo.  8,  subverting  the  soil,  pro-  ^  ^^^* 
strating  the  bank  of  a  drain  therein,  and  carrying  away  Smith 
earth  and  soil,  &c.  The  defendant  pleaded,  that  the  said  bbll. 
act  of  the  4  &  5  Vict,  was  made  and  passed  before  the 
first  of  the  said  times  when,  &c.,  in  the  declaration  men- 
tioned, and  that,  before  and  at  the  time  of  the  making  and 
paasing  of  the  said  act,  all  the  engines,  machinery,  build- 
ings, sluices,  pits,  bridges,  tunnels,  culverts,  cuts,  sewers, 
drains,  water-courses,  dams,  banks,  &c.,  and  other  works, 
then  already  made  or  then  existing  or  provided  for  the 
drainage  of  the  lands  called  Bourn  North  Fen  and  Dyke 
Fen,  comprising  the  said  drain  in  the  declaration  men- 
tioned, were  and  each  and  every  of  them  was  vested  in 
and  under  the  control  of  the  said  commissioners  in  the 
declaration  mentioned,  being  the  commissioners  in  that 
act  mentioned  as  the  Black  Sluice  Commissioners;  and 
that  the  said  drain  in  the  declaration  mentioned  was  and 
is  one  of  the  works  mentioned  and  described  in  the  pre-^ 
amble  of  the  act,  as  works  of  drainage  made  under  the 
powers  and  provisions  of  the  Inclosure  Act  of  the  6  Qeo. 
8,  and  was  and  is  a  work  of  drainage  made  and  under  the 
powers  and  provisions  of  that  act,  and  was  and  is  situate 
within  the  said  Bourn  North  Fen,  and  was,  at  the  time  of 
the  making  and  passing  of  the  said  act  of  4  &  5  Vict., 
one  of  the  interior  works  for  the  drainage  of  the  said  se- 
veral fens  called  Bourn  North  Fen  and  Dyke  Fen,  and  a 
cut  or  sewer  then  already  made  iu,  upon,  and  through  the 
said  Bourn  North  Fen.  And  the  defendant  further  says, 
that  before  and  at  the  said  several  times  when  &c.,  in  the 
declaration  mentioned,  occasion  required  them  the  said 
trustees,  for  effectually  draining  and  presenring  the  said 
Bourn  North  Fen  and  Dyke  Fen,  to  improve  the  said 
drain,  by  making  the  same  wider,  by  divers,  to  wit,  twenty- 
two  feet,  than  its  width  was  at  the  time  of  the  making  and 
passing  of  the  said  act  4  &  5  Vict.,  and  to  make  and  to  add 
to  the  said  drain  a  cut  of  the  said  additional  width,  in  the 
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Exeh.  </  Plioi,  said  bank  and  closes  in  which,  &c.,  alongside  of  the  said 
^^^*  .  drain,  so  as  to  form  with  the  said  drain  one  entire  cat, 
wider  than  the  former  width  of  the  said  drain  by  the  said 
additional  width ;  wherefore  they  the  said  trostees  did,  at 
the  said  several  times  when  &c.,  in  the  declaration  men- 
tioned, according  to  the  provisions  of  the  said  act,  and  in 
carrying  the  same  into  execution,  improve  the  said  drain, 
by  making  the  same  wider  by  the  said  number  of  feet,  &c. 
&c.,  and  by  making  and  adding  thereto  a  cut  of  the  said 
additional  width,  &c.  &c.,  for  so  as  aforesaid  effectuaUy 
draining  and  preserving  the  said  last-mentioned  fens :  and 
because,  at  the  said  several  times  when  &c.,  in  the  declar- 
ation mentioned,  the  said  trustees  could  not  otherwise 
than  as  aforesaid  improve  the  said  drain,  and  make  and  add 
the  said  cut,  they  the  said  trustees  did,  at  the  said  several 
times  when  &c.,  for  the  purpose  of  so  then  improving  the 
said  drain,  and  making  and  adding  the  said  cut,  necessarily 
and  unavoidably  break  and  enter  the  said  closes  in  which 
&c.,  [so  proceeding  to  justify  the  trespasses.] 

B.eplication,  de  injurift. 

This  action  was  brought  by  an  order  of  the  Lord  Chan- 
cellor, to  try  the  legal  right  of  the  trustees  for  executing 
the  act  of  the  4  &  6  Victoria,  in  the  pleadings  mentioned,  to 
widen  a  certain  drain  in  Bourn  North  Fen,  for  the  purposes 
of  that  act ;  which  drain,  by  the  acts  of  the  5th  and  10th  Qeo. 
8,  commonly  called  the  Black  Sluice  Acts,  and  the  act  of  6 
Oeo.  8,  commonly  called  the  Bourn  Indosure  Act,  and  the 
award  made  under  it,  is  vested  in  the  Black  Sluice  Com- 
missioners. 

The  whole  of  the  lands  called  Bourn  North  Fen  and 
Dyke  Fen  are  situate  in  the  parish  of  Bourn,  and  com- 
prise above  4600  acres  of  land,  part  of  an  extensive  district 
of  low  marsh  land,  consisting  of  64,000  acres,  under  the 
jurisdiction  of  the  Black  Sluice  Commissioners,  lying 
between  Bourn  and  Boston  Haven,  Bourn  being  the  part 
most  remote  from  the  outfall.  At  the  time  the  act  of  4 
&  5  Vict,  passed,  the  lands  in  the  Bourn  North  F^n  and 
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Dyke  Fen  were  very  inefficiently  drained^  the  waters  £re-  Sxek.  </  PUoi, 
qnently,  in  time  of  floods,  covering  the  lands,  and  lying  in 
the  former  for  weeks  together,  great  damage  being  occa- 
sioned thereby.  In  order,  therefore,  that  the  said  lands  in 
the  Bourn  North  Fen  and  Dyke  Fen  might  be  more 
effectuaUy  drained,  that  act  of  Parliament  was  passed,  but 
not  without  great  opposition  on  the  part  of  some  of  the 
Level,  and  the  majority  of  the  Black  Sluice  Commis- 
sioners. 

In  order  to  bring  a  sufficient  supply  of  water  to  the 
engine  mentioned  in  the  act,  and  to  work  such  engine,  it 
was  indispensable  to  provide  a  reservoir  or  feeder  for  the 
engine,  which  has  been  done  by  extending  that  portion  of 
the  drain  in  question  called  the  Mill  Drain  (formerly  used 
as  a  mill  or  tail  drain  to  a  wind  engine)  from  its  former 
width  of  eighteen  feet  to  the  width  of  forty  feet,  which 
would  be  an  increase  of  twenty-two  feet.  This  increased 
width  would  be  of  itself  an  improvement  to  the  drainage, 
quite  independently  of  the  engine,  though  in  that  point  of 
view  it  might  not  perhaps  have  been  necessary  to  widen  it 
to  so  great  an  extent. 

The  mill  drain  discharges  the  water  from  the  said  fens 
direct  into  the  forty-foot  drain. 

The  actual  quantity  of  land  taken  by  the  increased  width 
is  8r.  6p.,  and  is  taken  from  a  farm  vested  in  the  Black 
Sluice  Commissioners.  It  was  impossible  to  widen  this 
drain,  or  any  other  drains  in  the  fens,  so  as  to  increase  the 
capacity  of  it  to  take  off  the  water,  without  cutting  some 
bank  vested  in  the  Black  Sluice  Commissioners,  because 
all  the  drains,  banks,  engines,  and  other  works  of  drainage 
then  existing  or  provided  (this  drain  being  one  of  them) 
are,  by  the  Black  Sluice  and  Inclosure  Acts  of  Parliament 
previously  referred  to,  and  the  award  made  by  virtue  of 
the  Bourn  Inclosure  Act,  vested  in  them.  A  mode  had 
been  suggested  by  one  of  the  defendant's  witnesses,  of 
purchasing  land  not  vested  in  the  Black  Sluice  Commis- 
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Btek.  of  Pkas,  monen^  on  the  contnuy  side  of  the  road^  but  the  engineer 
tfaoaght  that  mode  not  so  effectual  and  more  ezpendye, 
and  it  was  therefore  abandoned.  But  no  reseryoir  could 
be  made  anywhere,  without  cutting  into  some  of  the  banks 
and  drains  vested  in  the  Black  Sluice  Commissioners. 

The  acts  of  trespass  complained  of  were  committed  by 
the  trustees  of  the  act  4  &  6  Vict.,  in  the  supposed  prose- 
cution of  tiieir  powers  under  that  act,  but  what  has  been 
done  to  the  mill  drain  does  not  come  under  the  description 
of  cleansing. 

If  the  Court  should  be  of  opinion  that  the  trustees  were 
justified,  the  yerdict  is  to  stand;  if  they  were  not,  a  verdict 
is  to  be  entered  for  the  plaintiff. 

The  case  was  argued  on  the  28rd  of  June,  by 

Hitty  for  the  defendant.  —  The  drainage  trustees  are 
justified  by  the  statute  of  4  &  6  Viet.  c.  1 13,  in  the  acts 
they  have  done  in  the  lands  of  the  Black  Sluice  Commis- 
sioners. The  question  depends  on  the  construction  which 
is  to  be  put  upon  several  clauses  of  that  statute,  especially 
the  62nd  &  64th  sections.  The  statute  recites,  in  the 
preamble,  the  Bourn  Inclosure  Act,  6  Qeo.  3,  c.  52,  and 
that  several  engines  and  works  of  drainage  were  made 
under  the  provisions  of  that  act,  but  such  engines  had 
become  dilapidated  and  decayed,  and  were  then  entirely 
removed;  that  the  district  called  Bourn  North  Fen  and 
Dyke  Fen  is  liable  to  be  greatly  inundated,  and  the  means 
of  drainage  very  imperfect  and  insufficient,  and  that  the 
lands  in  those  fens  might  be  more  effectually  drained,  if 
powers  were  granted  for  erecting  a  steam-engine  therein, 
for  facilitating  the  discharge  of  the  waters  out  of  those 
fens  into  the  main  cut  or  drain,  then  called  the  Forty- 
Feet  Drain,  and  also  to  deqpen  and  improve  ilie  interior 
works  for  the  more  effectual  drainage  of  those  fens,  &c. : 
and  the  statute  then  proceeds  to  appoint  trustees  for  these 
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purposes.  Sect.  62  enacts^  "  that  every  engine^  machine^  Sxch.  of  PUat, 
buildings  and  work^  to  be  erected  and  made  by  the  tms* 
tees  under  the  powers  of  this  act^  and  every  site  of  the  same 
respectively^  and  all  engines^  machinery^ buildings^ &c.&o.j 
sewers^  drains^  watercourses^  dams^  banks,  &c.,  and  other- 
works  already  made  or  now  existing,  or  provided  for  the 
drainage  of  the  said  lands  called  Bourn  North  Fen  and 
Dyke  Ven,  and  which  shall  be  hereafter  made  and  provided 
for  such  purpose,  and  the  right  and  property  to  and  in  the 
same,  shaU  be  and  are  thereby  vested  in  the  said  trustees : 
pmvided  always,  that  nothing  in  this  act  contained  shall 
extend  to  or  affect  any  engines,  machinery,  buildings,  &c. 
&C.,  sewers,  drains,  watercourses,  dams,  banks,  &c.,  and 
other  works  already  made  or  now  existing  or  provided  for 
the  drainage  of  the  said  lands  called  Bourn  North  Fen 
and  Dyke  Fen,  at  present  vested  in  and  under  the  control 
of  the  Blade  Sluice  Commissioners."  And  sect.  64  enacts, 
'*  that  it  shall  be  lawfitd  for  the  trustees,  in  and  upon  any 
land  in  Bourn  North  Fen  and  Dyke  Fen,  not  vested  in  the 
Black  Sbdee  Cammismonerg,  to  make,  erect,  and  build  one 
or  more,  not  exceeding  two,  good  and  substantial  engine 
or  engines,  with  all  proper  machinery,  &c.  &c.,  together 
with  all  proper  and  convenient  buildings,  sluices,  pits,  and 
other  necessary  works;  and  also  to  cleanse,  as  occasion 
may  require,  the  drains  and  watercourses  in  and  through 
the  said  fens  respectively,  for  the  purpose  of  fiBMsilitating 
and  accelerating  the  drainage  of  the  waters  out  of  the  said 
fens  into  the  Forty-Foot  Drain;  and  also  to  make,  and 
from  time  to  time  support,  maintain,  amend,  repair,  and 
improve,  as  occasion  may  require,  the  sluices,  bridges,  tun- 
nels, cuti,  seweriy  and  other  works  already  or  hereafter  to 
be  made  in,  upon,  and  through  the  said  fens,  for  effectually 
draining  the  same,"  out  of  the  funds  to  be  raised  under 
the  authority  of  the  act,  and  making  full  compensation  for 
all  damage  done  in  carrying  the  act  into  execution.  It  is 
subsequently  prQvided,  by  sect.  74,  that  private  drains,  or 
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Sxeh.  rf  PUat,  dtkes,  shall  be  cleaned  and  repaired  by  the  several  occa- 
'  ^    piers  of  the  lands  to  which  they  belong,  bnt  the  tmsteea 


Smith        are  to  have  a  control  over  these  also,  in  case  of  their  de- 
Bbll.       fault.    On  the  general  scope  of  the  statute,  therefore,  it 
appears  that  the  trustees  had  the  power  to  do  this  act  of 
widening  and  thereby  improving  the  interior  drain.    And 
it  is  distinctly  found  in  the  case,  that  a  reservoir  is  essen- 
tial to  the  working  of  the  steam-engine,  and  that  it  could 
nowhere  be  made  without  cutting  into  the  banks  of  the 
Black  Sluice  Commissioners.    No  power  in  given  to  the 
commissioners  to  sell  their  land  for  this  purpose;  nor  have 
the  trustees  sought  to  take  any  property  in  the  land  cut 
through.    Neither  is  it  found  that  they  have  interfered 
with  the  commissioners'  land  more  than  was  necessary  for 
the  purposes  of  the  drainage.    The  proviso  in  sect.  62  is 
relied  upon  on  the  other  side;  but  if  the  literal  meaning 
of  that  proviso  is  to  prevail,  it  prohibits  the  trustees  from 
doing  that  very  thing  which  it  is  the  whole  object  of  the 
act  that  they  shall  do,  namely,  improve  the  interior  drain- 
age of  the  fens.    That  proviso,  therefore,  in  order  to  give 
to  sect.  64  its  intended  operation,  ought  to  be  construed 
only  as  preventing  the  trustees  from  taking  any  property 
in  the  works  already  vested  in  the  Black  Sluice  Commis* 
sioners,  although  they  were  equally  subjected  to  the  con- 
trol and  interference  of  the  trustees  for  the  purposes  6£ 
the  act.    The  effect  of  the  proviso  is  to  qualify  the  previous 
part  of  that  section,  which  vests  in  the  trustees  the  pro- 
perty, as  well  in  all  the  works  already  made  and  provided 
for  the  drainage  of  the  fens,  as  those  which  shall  thereafter 
be  made  and  provided  for  that  purpose.     Suppose  power 
were  given  to  widen  a  natural  brook — ^there  would  not 
thereby  be  any  change  in  the  ownership  of  the  land;  it 
only  becomes  land  covered  with  water;  and  as  to  the  dif- 
ference in  value,  there  is  a  provision  for  compensation. 
But  if  the  proviso  is  necessarily  repugnant  to  the  other 
parts  of  the  act,  the  latter  clauses  must  prevail :  Attorney^ 
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General Y,  Chehea  Water  Works  Company  (a);  Rex  v.  Jus-  BTeh,qfPUa», 
iices  of  Middlesex  {b).    And  loose  general  words  like  these  - 

ought  not  to  be  permitted  to  control  specific  and  plain        Smith 
enactments,  so  as  to  render  them  nugatory.  Bell. 

R.  C.  HUdyard,  contr^. — The  words  of  these  sections 
ought  to  be  construed  with  reference  to  what  appears  on 
the  face  of  the  act  of  Parliament  itself,  and  not  with  refer- 
ence to  what  is  stated  in  the  case.  The  words  of  the  pro- 
viso in  sect.  62  are  plain  and  definite,  that  nothing  "  in 
this  act  contained  '^  shall  extend  to  any  of  the  works  vested 
in  the  Black  Sluice  Commissioners.  But  for  the  proviso, 
the  clause  itself  clearly  would  have  affected  their  rights ; 
and  therefore  it  is  there  that  the  protecting  proviso  would 
naturally  be  introduced.  It  is  in  the  same  terms  and  co- 
extensive with  the  enacting  part  of  the  clause;  and  it  is 
submitted  that  the  clear  intention  of  the  legislature  was 
thereby  to  exempt  altogether  from  the  operations  of  the 
act  all  the  drains  and  other  works  of  the  Black  Sluice 
Commissioners.  A  different  rule  of  construction  is  applied 
to  public  and  to  private  acts  of  Parliament.  "  A  statute 
made  pro  bono  publico  shall  be  construed  in  such  manner 

that  it  may,  as  far  as  possible,  attain  the  end  proposed 

All  statutes  made  for  the  convenience  of  the  public  ought 
to  have  a  liberal  construction, — ^to  be  expounded  largely, 
and  not  with  restrictions :''  Dwarris  on  Statutes,  722;  see 
Rex  V.  Inhabitants  of  Stoke  Damarel  (c).  Rex  v.  Inhabitants 
ofRatnsgate  (d),  Rex  v.  Inhabitants  of  Barham  (e).  But 
''private  acts,  conferring  new  powers  of  a  special  nature 
on  particular  persons,  affecting  the  property  of  individuals, 
should  receive  a  strict  interpretation '^  as  against  them: 
Dwarris,  760;  Blakemore  v.  Glamorganshire  Canal  Com- 

(a)  Fitzgibbon,  195.  {d)  6  B.  &  Cr.  712;  9  D.  &  R. 

(6)  2  B.  &  Adol.  818.  688. 

{e)  7  B.  &  Cr.  563;  1  Man.  &  (e)  8  B.&  Cr.  99. 
R.  458. 
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Etch,  (if  Pleat,  pony  (a)^  Lee  v.  Milner  {b),  Kemp  v.  London  and  Brighton 
BaUway  Company  (c).  It  is  argued  on  the  other  side^  that 
the  proviso  in  sect.  62  is  to  be  read  as  applicable  to  the 
property  in  the  land,  and  as  a  limitation  only  of  the  pre- 
vious part  of  the  same  clause,  as  if  it  were,  ''  nothing  in 
this  clause  contained  shall  extend  to  divest  the  Black  Sluice 
Commissioners  of  their  property  in  any  of  the  works,''  &c. 
That  can  only  be  by  an  entire  alteration  of  its  words.  And 
it  surely  will  not  be  permitted  to  defeat  the  plain  words  of 
the  act  of  Parliament  by  extrinsic  facts  shewn  to  the  Court, 
not  appearing  on  the  face  of  the  act  itself.  It  is  not  like 
the  case  of  a  public  act,  which  originates  with  the  legisla- 
ture itself  and  not  with  private  persons,  and  in  which  it 
znay  be  presumed  that  the  legislature  will  introduce  nothing 
inconsistent  with  its  own  declared  intention.  The  pro- 
moters of  a  private  act,  who  have  allowed  such  a  clause  to 
be  inserted,  and  thereby  perhaps  got  rid  of  an  opposition 
which  would  otherwise  have  been  feital  to  the  act,  cannot 
afterwards  call  upon  the  Court  to  limit  its  plain  words. 
That  the  legislature  intended  fiilly  to  protect  the  property 
and  rights  of  the  Black  Sluice  Commissioners  is  plain,  even 
from  the  64th  section,  which  has  an  expre98  prohibition 
against  the  trustees  constructing  engines  or  other  works 
upon  their  land.  Non  constat  that  the  legislature  was 
guilty  of  any  inconsistency  in  admitting  the  proviso;  the 
alleged  inconsistency  is  shewn  only  by  the  facts  stated  in 
the  special  case,  which  might  never  have  been  brought  to 
their  knowledge.  [Parke,  B. — It  may  well  be,  that  not- 
withstanding this  clause,  they  have  power  to  discharge 
their  water  into  the  main  drain.]  Yes ;  the  proviso  does 
not  apply  to  the  main  drain  at  all,  but  only  to  the  interior 
drains  in  the  Bourn  North  Fen  and  Dyke  Fen. 

Then  with  respect  to  section  64 ;   the  argument  on  the 

(a)  1  Myl.  &  K.  154.  (e)  1  Railway  and  Caoal  Cases, 

(b)  2  Y.  &  C.  618 ;  S.  C.  2  M.      496. 
&  W.  824. 
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other  side  in  effect  is,  that  because  the  trustees  cannot  Bxek^rfPUat, 
make  a  reservoir  without  contravening  sect.  62,  they  hare     ^         "  - 
a  right  so  to  make  it  as  expressly  to  contravene  sect.  64.        Smith 
And  it  is  to  be  observed,  that  drama  are  not  enumerated  in        bbll. 
that  section  at  all,  though  they  are  in  the  62nd.    The 
compensation  clause  is  not  applicable  to  lands  compukorily 
taken,  but  only  to  damage  incidentally  done  in  making  any 
of  the  works  thereby  authorized.    The  intention  of  the 
legislature  clearly  was  to  protect  the  lands  and  works  of 
the  Black  Sluice  Commissioners  to  the  fuHest  extent,  ex- 
cept so  far  as  they  were  consenting  parties. 

£RS,  in  reply. — ^The  authorities  cited  on  the  other  side 
are  not  disputed ;  but  they  have  relation  to  the  case  where 
there  is  an  inconvenience  in  carrying  out  the  plain  words 
of  an  act  of  Parliament,  where  there  are  no  other  repug- 
nant words  in  the  act.  Here  the  question  is  whether  the 
two  enactments  are  not  inconsistent  on  the  face  of  the  act 
itself;  if  so,  one  or  the  other  mast  give  way.  Now,  the 
64th  section  clearly  gives  the  trustees  powers  over  all  the 
works  already  made  through  the  fens,  including  therefore 
the  works  of  the  Black  Sluice  Commissioners.  That  is 
directly  inconsistent  with  the  proviso  in  section  62,  and  if 
taken  according  to  their  strict  and  literal  interpretations, 
they  cannot  stand  together.  The  most  reasonable  qualifi- 
cation of  the  words  of  the  act  is,  therefore,  to  read  the 
proviso  as  a  limitation  on  that  section  only,  instead  of  on 
the  whole  act.  [Parke,  B. — Supposing  that  to  be  so,  is 
there  not  a  great  difficulty  on  section  64  ?  If  the  trustees 
cannot  construct  the  engine  on  the  land  of  the  Black 
Sluice  Commissioners,  can  they  alter  the  drain  in  the  land 
merely  for  the  purpose  of  making  a  feeding  sluice  for  the 
engine?]  The  widening  of  the  drain  is  not  one  of  the 
works  accessorial  to  the  engine,  contemplated  by  sect.  64; 
it  is  not  properly  an  adjunct  to  the  engine,  any  more  than 
a  stream  on  which  a  mill  is  placed.     But  further,  the 
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Bteh.  rf  Pitat,  trustees  are  not  taking  the  land  as  their  oum,  or  so  as  to 

.  *  ^     deprive  tbe  commissioners  of  the  use  of  it.     [Parke,  B. — 

Smith        The  case  finds  that  you  have  taken  more  than  would 

BsjLL.        ^^^^  ''^^^  strictly  necessary  for  the  improvement  of  the 

drainage.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Farkb^  B. — The  opinion  which  the  Court  has  formed^ 
after  a  fiill  consideration  of  this  casCj  is^  that  the  plaintiff  is 
entitled  to  our  judgment. 

The  question  arises  on  the  construction  of  the  4  &  6 
Vict.  c.  cziii^  the  provisions  of  which  are^  at  first  sight, 
apparently  inconsistent;  but  we  think  that  they  may  be 
reconciled,  and  that,  according  to  the  tsii  interpretation  of 
the  act,  the  Bourn  Drainage  Trustees  have  no  power  to 
interfere  with  any  of  the  drains  and  works  in  that  district, 
previously  vested  in  the  Black  Sluice  Commissioners, 
except  perhaps  in  a  very  limited  degree,  which  will  be 
explained ;  and  certainly  that  they  have  no  power  to  do 
what  they  have  done,  as  stated  in  the  special  case. 

The  act  recites  the  6  Gheo.  8,  c.  63,  under  which  the 
drainage  works  in  the  Bourn  North  Fen  and  Dyke  Fen 
were  vested  in  the  Black  Sluice  Commissioners;  it  re- 
cites also,  that  engines  and  works  of  drainage  were  made 
under  that  act,  but  that  the  engines  were  dilapidated  and 
had  been  removed,  and  that  the  means  of  drainage  for  the 
fen  were  very  imperfect  and  insufficient :  that  the  lands  in 
those  fens  might  be  more  effectually  drained,  if  powers 
were  given  to  erect  steam-engines,  to  discharge  the  waters 
into  the  main  or  forty-foot  drain,  and  also  to  deepen  and 
improve  the  interior  works,  for  the  more  effectual  drainage 
of  those  fens;  and  the  act  then  proceeds  to  appoint 
trustees  for  those  purposes,  and  several  enactments  are 
made  for  their  government,  to  which  it  is  not  necessary  to 
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advert.  The  aections  which  give  rise  to  the  question  in  E'ch.  of  PUat, 
the  case  are  the  62nd  and  64th.  [His  Lordship  read  the 
62nd  section.]  The  defendant  proposes  to  limit  the  effect 
of  the  proTisO;  by  construing  it  to  defeat  the  previous 
clause  only,  and  preserve  in  the  commissioners  the  pro- 
perty in  the  works  already  vested  in  them,  leaving  the 
control  over  those  works  to  the  trustees,  as  if  the  proviso 
had  been  that  nothing  in  that  clause,  instead  of ''  that  act,'' 
contained,  should  extend  to  or  affect  the  works  already 
Vested  in  the  commissioners;  a  somewhat  singular  provi- 
sion, if  it  were  intended  to  give  the  trustees  the  control 
and  management  of  them.  The  plaintiff,  on  the  other 
hand,  contends  that  the  true  construction  of  the  proviso  is 
according  to  the  ordinary  and  grammatical  sense  of  the 
words,  and  that  it  exempts  all  the  works  vested  in  the  com- 
missioners altogether  from  the  operation  of  every  part  of 
the  act :  and  this  we  think  is  the  true  interpretation  of  the 
clause.  Undoubtedly  it  is,  according  to  one  of  the  estab- 
lished rules  of  construction,  to  be  so  read,  unless  being  so 
read  it  would  be  absurd,  or  inconsistent  with  the  declared 
intention  of  the  legislature,  to  be  collected  firom  the  rest  of 
the  act.  At  first  sight  the  proviso,  so  construed,  would 
seem  inconsistent,  but  on  a  further  examination  it  is  not ; 
and  it  is  unquestionably  the  duty  of  the  Court  to  reconcile, 
if  possible,  the  various  enactments  of  the  statute,  which  we 
think  may  be  done,  and  with  little,  if  any,  modification  of 
the  language  of  any  part  of  it.  Adopting  the  grammatical 
construction,  and  supposing  that  the  trustees  have  no 
power  in  any  way  to  meddle  with  the  drains  and  works 
vested  in  the  Black  Sluice  Ck>mmis8ioners,  they  may  still 
have  all  necessary  powers  to  make  the  necessary  drainage 
effectual,  so  far  as  appears  on  the  face  of  the  act  itself. 
They  are  authorized  to  make  fresh  drains  and  water- 
courses, and  other  works,  and  have  thus  the  power  of  deep- 
Oiing  and  improving  the  interior  works  of  drainage  ge^ 
nerallfff  so  as  to  come  within  the  meaning  of  the  preamble, 
VOL.  X.  n  D  M.  w. 
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Bxeh.  ^  Pleat,  though  they  have  no  power  to  deepen  or  improve  the 
.  ^^^'  .    identical  works  aLready  under  the  control  of  the  commia- 
Smith        sioners. 

Bbll.  The  words  of  the  62nd  section  would  be  satisfied^  by 

supposing  that  the  legislature  meant  to  vest  in  the  trustees 
all  works  then  already  constructed^  if  there  should  be  any, 
by  the  trustees  themselvesj  or  by  other  persons  than  the 
commissioners;  and  who  shall  say  that  the  legislature  did 
not  contemplate  such  a  case?  and  then  the  proviso  is  ren- 
dered quite  consistent  with  the  clause  itself.  So  the 
power  in  the  64th  section^  to  cleanse  drains  and  water- 
courses, may  be  explained  by  referring  it  to  any  other  drains 
that  may  exist,  even  private  drains,  if  occasion  required 
for  the  general  benefit  of  the  drainage :  and  the  power  to 
improve  sluices,  bridges,  &c.,  already  made,  may  be  ex« 
plained  in  the  same  way.  Authority  is  given  to  make, 
as  occasion  may  require,  new  sluices,  bridges,  tunnels,  &c., 
and  to  amend  and  improve  them ;  and  such  being  the 
principal  object  of  the  power,  any  existing  sbdcea  and 
drains  that  there  may  be  (so  always  that  they  do  not  be* 
long  to  the  Black  Sluice  Commissioners)  are  included  for 
the  sake  of  caution. 

Thus  the  whole  act  is,  on  the  face  of  it,  rendered  con- 
sistent. Ample  powers  are  given  to  the  drainage  trustees, 
and  all  the  works  and  the  drains  of  the  Black  Sluice  Com- 
missioners in  the  Boium  North  Fen  are  continued  in  them, 
with  all  the  powers  belonging  to  them  by  their  acts  of  Par- 
liament, unimpaired  and  unaffected  by  the  enactments  of 
this,  in  conformity  with  the  clear  and  positive  language  of 
the  proviso. 

But  then  it  is  said,  if  the  proviso  should  be  so  con- 
strued, the  trustees  could  not  carry  the  act  into  effect  at 
all,  because  they  could  not  interfere  with  the  main  or 
forty-feet  drain,  which  is  already  vested  in  the  commis- 
sioners, by  discharging  the  water  into  it.  It  appears  to  us 
to  be  a  sufficient  answer  to  say,  that  the  proviso  ought  to 
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be  constmed  as  affectiiig  and  limiting  the  general  expres-  £'<^^-  of  p^^** 

sioDS  in  the  act,  but  not  the  express  and  positive  authority 

given  by  it  to  use  the  main  or  forty-feet  drain,  which 

power  it  is  the  object  of  the  act  to  give ;  and  it  does  not 

appear  on  the  special  case,  that  any  part  of  that  drain  is  in 

the  Bourn  North  Fen,  to  the  interior  drainage  of  which 

alone  the  act  applies. 

Thus,  on  the  face  of  the  act  itself,  the  whole  is  rendered 
sensible  and  consistent.  But  it  is  argued,  that  on  the 
facts  stated  in  the  special  case,  it  would  be  impossible  to 
carry  into  efifect  the  acknowledged  object  of  the  act,  the 
erection  of  a  steam-engine  to  drain  the  Bourn  North  Fen, 
without  interfering  with  the  works  of  the  commissioners ; 
for  a  reservoir  is  found  to  be  '^  essentifd  to  a  steam-engine,'' 
and  that,  it  is  found,  *'  could  not  be  made  any  where  with- 
out cutting  into  some  of  the  banks  and  drains  vested  in 
the  commissioners.'' 

It  may  however  be  well  doubted,  whether,  if  the  act  on 
the  face  of  it  be  consistent,  and  gives  no  power  to  interfere 
with  the  banks  and  drains  vested  in  the  commissioners. 
Parliament  are  to  be  supposed  to  have  given  such  a  power, 
because,  from  something  that  does  not  appear  on  the  face  of 
the  statute,  from  peculiar  local  circumstances,  which  may 
never  have  been  known  to  the  legislature,  the  trustees, 
without  such  power,  could  not  carry  its  enactments  into 
effect.  Are  we  not  to  infer,  that  the  legislature  granted 
the  authority  which  the  trustees  possess,  under  the  impres- 
sion that  it  would  not  in  any  way  interfere  with  the  rights 
of  the  commissioners,  which  are  expressly  protected ;  and 
can  we  say  that  Parliament  would  have  granted  it  at  all,  if 
the  fact  had  been  disclosed,  that  the  authority  could  not 
be  exercised  without  such  interference  ?  And  if  the  act,  in 
consequence  of  local  peculiarities,  becomes  incapable  of 
being  carried  into  effect,  is  it  not  reasonable  that  the  peti- 
tioners for  it  should  suffer  for  their  default,  rather  than 
those  whose  interest  it  is  expressly  provided  shall  be  saved 

D  D  2 
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Ejech.  of  Pieoi,  harmless  ?     But  even  supposing  that  such  a  power  was 


1842. 


given^  it  could  only  be  given  to  the  extent  of  authorizing 
Smith  gach  interference  with  the  property  of  the  commissioners 
Bill.  as  was  absolutely  necessary  for  carrying  the  same  into 
effect:  that  in,  the  reservoir  ought  to  have  been  con* 
structed  so  as  to  require  as  little  cutting  as  might  be 
through  the  banks  of  the  drains^  and  more  has  certainly 
been  done  in  this  case. 

We  think^  therefore^  that  the  trustees  were  not  author* 
ized  to  enlarge  the  drain  at  all,  by  virtue  of  the  powers  of 
this  act^  it  not  being  found  to  be  absolutely  necessary  for 
the  construction  of  a  reservoir^  but  the  contrary. 

Whatever  doubt  we  may  have  entertained  on  this  part 
of  the  case^  we  do  not  feel  any  on  the  question  as  to  the 
trustees  having  violated  the  act  of  Parliament^  in  the 
mode  of  constructing  the  steam-engine  and  its  reservoir. 
By  the  64th  section,  they  are  to  construct  the  steam- 
engine,  its  pits  and  sluices,  on  other  land  than  that  which 
belongs  to  the  commissioners,  a  provision  which  strongly 
confirms  the  opinion  that  the  legislature  intended  to  leave 
them  wholly  unaffected  by  the  act,  except  so  far  as  they 
would  be  by  the  pumping  of  the  water,  and  also  by  its 
passage  along  the  main  drain.  Now  supposing  that  the 
trustees  had  the  power  of  widening  and  improving  the 
drains  vested  in  the  commissioners,  for  the  general  im- 
provement of  the  drainage  of  the  North  Bourn  Fen,  and 
the  communication  with  the  main  drain,  they  had  no 
power  to  take  land  of  the  commisrioners,  for  the  purpose  of 
making  a  ibdce  for  each  steam-engine.  It  appears  by  the 
special  case  that  they  have  done  so ;  and  as  it  does  not 
find  that  all  they  took  was  necessary  for  the  improvement 
of  the  drainage,  they  were  not  justified  in  the  act  done. 

The  verdict  is  to  be  entered  for  the  plaintiff,  with  40* • 
damages. 

Judgment  for  the  plaintiff. 
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Exck,  of  PUatt 
1842. 

Leaf  and  Others  t;.  Tuton.  j^^i^  7^ 

Assumpsit  for  goods  sold  and  delivered^  and  on  an  Toadeciar- 
account  stated.    Pleas,  first,  as  to  the  snm  of  5/.  16^.  6d.,  ^^^^^^  ^; 
parcel  of  the  monies  in  the  deckration  mentioned,  payment  900^  ^id, 
into  Court  of  that  sum,  with  a  traverse  of  the  plaintiffs'  pleaded,  that  at 

,.  .    •      :*  3  *  A  M.  •  .the  time  when 

naTing  sustained  damages  to  a  greater  amount  m  respect  the  defendant 
of  the  causes  of  action  in  the  introductory  part  of  the  plea  JJTo^thi^plS'nl 
mentioned :  secondly,  as  to  the  residue  of  the  declaration,  ^^ "  ^o  ^^^ 

declaration 

non  assumpsit;  thirdly,  as  to  the  sum  of  84/.  16^.,  parcel  mentioned,  be 
of  the  monies  in  the  said  residue  of  the  declaration  men-  debtedTupon  a 
tioned,  payment  of  that  sum;  and  fourthly,  as  to  851.  8*.  ^^^^[l^^  **** 
6d.,  parcel  of  the  monies  in  the  said  residue  mentioned,  8<>od>  therein 

t^    •  1      «  .1  •       •      .1       ^     M  M  ..         *     mentioned,  for 

being  parcel  of  the  monies  m  the  first  count  mentioned,  a  price  ezceed- 
and  not  being  parcel  of  the  sum  of  5/.  16^.  6d.  in  the  first  1^!  fefendam! 
plea  mentioned,  that  at  the  said  time  when  he  the  defend-  being  the  buyer 

^  '  thereof^  did  not 

ant  became  indebted  to  the  plaintiffs  in  the  manner  as  in  accept  nor  ac 
the  said  first  count  is  mentioned,  he  became  indebted  to  the  goods  or 
them,  so  far  as  relates  to  the  said  sum  of  85/.  Ss.  6d.,  upon  ^JreoTnor 
one  entire  contract  then  made  between  the  plaintiffs  and  gi^eor  pay 

any  thing  in 

4;he  defendant  for  the  sale  of  parcel  of  the  said  goods  in  earnest  or  to 

the  first  count  mentioned,  for  a  price  and  value  exceeding  gain,  or  in  part 

10/.,  to  wit,  for  the  price  and  value  of  the  said  sum  of  86/.  °or  ^^^Iny 

8t.  6rf. ;  and  that  the  defendant,  being  the  buyer  thereof,  »«*«  »'  ™«™®" 

randum  in 

did  not  accept  and  actually  receive  the  said  goods  in  this  writing  of  the 
plea  mentioned,  parcel  as  aforesaid,  or  any  part  thereof,  and^gnedby 
nor  did  he  give  or  pay  anything  in  earnest  or  to  bind  the  Jj^y^^s  M«nt 

bargain  so  constituted  by  the  said  contract,  or  in  part  of  thereunto  law- 

®  ''  i  r  fully  author- 

payment  of  or  for  the  same  goods  or  any  part  thereof,  nor  ised:— 

was  any  note  or  memorandum  in  writing  of  the  said  bar-  .p^eiai  de-^*^ 

gain  made  and  signed  by  the  defendant,  being  the  party  ^"^^*^. 

to  be  charged  by  such  contract,  or  by  his  agent  thereunto  menuti^e  de. 

1  «iL.ii         \x.     -J       Tr      is     J  nial  of  the  con- 

lawfully  authonzed. — ^Verification.  tract  suted 

The  plaintiff  took  out  of  Court  the  money  mentioned  '^^^^  ^^^' 

in  the  first  plea,  took  issue  on  the  second,  traversed  the 
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fircA.  oj  PUat,  payment  alleged  in  the  third,  and  to  the  fourth  demurred 
specially;  assigning  for  cause  of  demurrer,  that  the  plea 
operates  as  a  denial  of  the  contract  in  the  first  count  of 
the  declaration  mentioned,  so  far  as  the  same  relates  to 
the  sum  of  35/.  Ss.  6d.,  parcel  &c.,  in  that  count  men- 
tioned, and  therefore  amounts  to  the  plea  of  non  assump- 
sit, and  should  be  so  pleaded,  and  is  bad  as  being  an  in- 
direct and  argumentative  denial  of  the  contract,  &c. — 
Joinder  in  demurrer. 

The  case  was  argued  on  a  former  day  of  these  sittings 
(June  22),  by 

Hw^/rey,  in  support  of  the  demurrer. — ^The  fourth  plea 
is  bad,  as  being  an  argumentatiye  denial  of  the  contract 
alleged  in  the  first  count:  the  cases  of  Buiiemere  v. 
Hayes  (a),  and  Eastwood  v.  Kenyon  (b),  having  established 
that  a  defence  under  the  Statute  of  Frauds  need  not  be 
specially  pleaded,  but  may  be  given  in  evidence  under  the 
general  issue,  on  the  ground  that  it  is  a  denial  of  the  exist- 
ence of  any  contract.  In  Prentice  v.  Elliott  (c),  the  de- 
fendant pleaded  to  a  count  for  use  and  occupation,  that  he 
held  the  premises  under  a  demise  from  the  plaintiff  at  a 
certain  rent  payable  quarterly,  and  that,  before  the  rent 
became  due,  the  plaintiff  evicted  him  from  the  possession ; 
and  this  plea  was  held  bad  as  being  an  argumentative  one, 
amounting  to  the  general  issue.  Such  defences  ought  not 
to  be  pleaded  specially,  because  it  leads  to  prolixity  and 
complexity  of  pleading.  [Parke,  B. — In  Magffs  v.  Ames  {d), 
a  plea  that  the  defendant's  undertaking  was  for  the  default 
of  another,  without  writing,  and  without  consideration,  was 
held  to  be  good,  although  the  fieu^ts  might  have  been  given 
in  evidence  under  the  general  issue.]  Lilly  v.  Hewitt  (e) 
is  an  authority  directly  the  other  way.     [Parke,  B. — ^In 

(a)  5  M.  &  W.  456.  (c)  5  M.  &  W.  606. 

(6)  11  Ad.  &  Ell.  438 ;  3  P.  &  (rf)  4  Bing.  470;  I  M.  &  P.  294. 

D.  276.  (€)  11  Prict,  404. 
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trath  this  plea  is  a  mere  denial  that  the  defendant  ever  ExcH.  of  PUat, 
was  indebted  at  all,    AUkrson,  B. — It  is  in  effect,  that  the     ^   ^      ^ 
defendant  is  indebted  to  the  plaintiff  in  35/.  8^.  6d,,  on  a        Ls^v 
csontract  on  which  he  was  not  indebted.]     If  so,  it  is  bad       Tuton. 
on  special  demurrer,  according  to  Prentice  v.  Elliott. 

Hoggins,  contri. — ^The  plea  is  good.  It  does  not  admit 
that  the  defendant  was  ever  indebted,  bnt  only  that  the 
goods  were  sold  and  delivered,  which  prim&  facie  raises  the 
liability  to  pay  for  them,  and  then  alleges  that  there  is 
another  matter  superadded  by  statute,  to  make  that  liabi- 
lity complete,  namely,  the  acceptance  of  the  goods,  the 
giving  of  earnest,  or  a  memorandum  in  writing,  and  that 
there  has  been  none  of  these.  It  confesses  and  avoids,  but 
sets  up  matter  of  law  as  a  defence.  Carr  v.  HinchUffe  {a) 
is  an  authority  that  this  may  be  done.  [Parke,  B. — ^There 
the  plea  was  not  a  denial  of  the  contract,  because  the  plain- 
tiff had  a  good  cause  of  action,  unless  the  defendant  chose 
to  avail  himself  of  his  right  of  set-off  against  the  factor.] 
Maggs  v.  Ame$  proceeded  on  the  authority  of  that  case. 
Park,  J.,  in  deliireiing  the  judgment  of  the  Court,  says, 
''  The  plea,  in  this  case,  consists  not  in  denying  the  plain- 
tiff's right  of  action ;  it  is  not  a  denial  of  the  facts  in  the 
declaration,  but  it  is  matter  of  defence  in  law,  arising  out 
of  the  Statute  of  Frauds.'^  So  here,  the  plea  admits  the 
facts  stated  in  the  declaration,  but  avoids  them  by  shew- 
ing that  there  was  no  acceptance  and  no  memorandum  in 
writing,  these  being  forms  superadded  by  the  statute,  with- 
out the  existence  of  which  the  plaintiff  cannot  succeed. 
Lyeaght  v.  Walker  (b)  is  also  an  authority  to  shew  that 
such  a  plea  is  not  bad,  as  tendering  an  issue  in  law.  The 
plaintiffs  may  take  issue  by  replying  that  there  is  a  note 
in  writing,  or  that  the  goods  were  accepted.    In  Bamett 

(a)  4  B.  &  Cr.  547 ;  7  D.  &  R.  42.  (b)  5  Bligh,  N.  S.  I. 
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Ejnsh.  qf  Pleas,  y.  GloswD  (a),  it  WEE  held  that  E  defence  that  there  was 
1842  *    \  " 

no  aadgnnient  of  copyright  in  writing,  pursuant  to  the 

8  Anne,  c.  19,  must  be  pleaded  specially.  [Parke,  B. — 
You  say  the  effect  of  the  plea  is  to  admit  a  good  contract 
at  common  law,  but  to  avoid  it  on  the  ground  of  the  re? 
quisitions  of  the  statute,  like  the  case  of  gaming.]  Yes. 
The  facts  may  be  supposed  to  be  the  same  as  in  the  case 
of  Hanson  y.  Armitage  {b) ;  and  there  they  might  have  been 
pleaded  specially.  The  new  rules  do  not  compel  the  de- 
fendant to  deny  more  than  he  chooses.  This  plea  brings 
the  issue  to  a  more  simple  point  than  if  non  .assumpsit 
had  been  pleaded :  admitting  the  sale  and  delivery,  it  raises 
only  the  question  whether  there  was  an  acceptance,  or  a 
memorandum  in  writing.  The  17th  section  of  the  Statute 
of  Frauds  does  not  say  that  there  shall  be  no  bargain^  but 
only  that  no  contract  for  the  sale  of  goods,  &c.,  shall  be 
allowed  to  be  good,  except  (inter  aUa)  there  be  a  memoran- 
dum of  the  bargain  in  writing;  it  therefore  supposes  the 
existence  of  a  bargain  at  common  law. 

Humfrey,  in  reply. — ^There  are  two  questions  here :  firs^ 
does  this  plea  amount  to  a  denial  of  the  contraft  alleged 
in  the  declaration ;  and  secondly,  if  it  does,  is  it  therefore 
bad  ?  The  case  of  Bameit  y.  Glossop  is  in  effect  overruled 
by  the  more  recent  decisions  in  Johnson  v.  Dodgson  (c),  Bui^ 
iemere  v.  Hayes,  and  other  cases.  [Parke,  B. — ^No  doubt 
Buttemere  v.  Hayes  is  at  variance  with  Bameit  v.  Ghssop."] 
It  is  clear,  therefore,  that  this  defence  may  be  given  in 
evidence  under  the  general  issue.  Non  assumpsit  is  only 
"  a  denial  in  fact  of  the  express  contract  or  promise  alleged, 
or  of  the  matter  ol  fact  from  which  the  contract  or  promise 
alleged  may  be  implied  by  law."     [Alderson,  B.— If  you 


(a)  1  Bing.  N.  C.  633  j  1  Scott,  621.        (6)  5  B.  &  Aid.  567. 
(c)  2  M.  &  W.  653. 
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deny  the  contract  of  sale  by  non  assumpsit,  do  not  you  J^*-  ^  ^'mi* 
also  deny  that  which  makes  it  a  good  contract?  In  the  ^®^' 
case  of  infancy,  or  coyerture,  it  is  a  good  contract  among 
some  persons;  in  cases  within  the  Statute  of  Frauds,  it  is 
not  so  as  to  any  persons.]  Then  secondly,  is  not  the  plea 
therefore  bad?  In  Lynagkt  y.  Walker ^  Lord  Tefnierden 
thought  such  a  plea  bad,  notwithstanding  the  case  oiMagg^ 
y.  Amt9.  In  Bridge  y.  Grand  Junction  Railway  Company  (a), 
to  a  count  alleging  an  injury  to  the  plaintiff  by  the  defendr 
ants'  mismanagement  of  their  train  of  carriages,  whereby 
it  ran  against  another  train  in  which  the  plaintiff  was,  the 
defendants  pleaded  a  plea,  setting  up  negligence  in  the 
management  of  the  latter  train ;  and  this  was  held  bad,  as 
amounting  to  not  guilty. 

Cur.  adv.  yult. 

The  judgment  of  the  Court  was  now  deliyered  by 

Fabkb,  B. — [After  stating  the  pleadings,  he  continued]  : 
— ^The  case  of  Butiemere  y.  Hayes,  in  this  Court,  decided 
that  the  general  issue,  which,  under  the  new  rules,  is  ''  a 
denial  in  fact  of  the  express  contract  or  promise  alleged, 
or  of  the  matters  of  fact  from  which  the  contract  or  promise 
alleged  is  implied  by  law,''  is  a  denial  that  the  requisites 
of  the  Statute  of  Frauds  have  been  complied  with,  in  cases 
where  the  statute  applies;  and  on  an  issue  on  that  plea, 
the  plaintiff  must  proye  the  afl&rmatiye.  The  plea  of  the 
non-compliance  with  the  Statute  of  Frauds  is,  therefore^ 
nothing  but  an  argumentatiye  denial  of  the  contract,  or 
of  the  facts  firom  which  it  is  implied  by  law;  and  is  de- 
murrable on  that  account.  This  case  differs  materially 
froD^  those  in  which  the  contract  is  avoided  by  the  statute 
or  common  law,  for  some  matter  which  (as  the  plaintiff  is 
admitted  to  have  a  colour  of  action)  is  the  subject  of  proof 

(a)  3  M.  &  W.  244. 


'898  CASES   IN   THE   EXCHBQUER| 

Exck.  rf  Pifof,  on  the  part  of  the  dtifendani,  SQch  as  usary,  frandi  gaming, 
infancy,  or  coverture :  an  allegation  of  any  of  these  does 
not  amount  to  a  denial  of  the  contract,  but  to  a  confes- 
sion and  avoidance ;  and  these,  according  to  the  new  rtiles^ 
must  all  be  specially  pleaded.  Under  the  old  system  of 
pleading,  they  were  admissible  under  the  general  issue, 
non  assumpsit,  because  the  general  issue,  as  then  under- 
stood, had  not  the  limited  operation  of  denying  alle- 
gations in  the  declaration,  but  amounted  to  a  plea  that 
there  was  no  cause  of  action,  or  that,  if  there  were,  it  had 
ceased  before  the  commencement  of  the  suit;  but  they 
did  not  amount  to  the  general  issue,  that  is,  to  an  unquali- 
fied denial  of  the  facts  alleged.  The  case  of  Maggs  v. 
Ames  was  decided  without  sufficiently  adverting  to  that 
distinction :  at  all  events,  since  the  decision  in  Buttemere 
V.  Hayes  (which  has  been  confirmed  by  the  Court  of 
Queen's  Bench,  in  Eastwood  v.  Kenyon),  that  case  cannot 
be  supported. 

Judgment  for  the  plaintiff. 


TRINITY    VACATION,  5  VICT. 


809 


PiCKFORD  and  Another  v.  The  Grand  Junction 
Railway  Company. 


Keek,  of  PUatf 
1842. 


Jui^r. 


the  Grand 
Junction  Rail- 
way Company 
were  aathoriied 
by  their  act  of 


X  HIS  action  came  on  to  be  tried  at  Guildball  on  the 
3rd  day  of  July,  1841,  before  Lord  Abinffer,  C.  B.,  and 
a  special  jury,  when,  by  the  direction  of  his  Lordship,  and 
the  consent  of  the  parties,  a  verdict  was  found  for  the  JwHament,  8  & 
plaintiffs  for  40s.  damages,  subject  to  the  opinion  of  the  s.  156*,  to  carry 
Court  upon  the  following  case,  with  liberty  to  turn  it  into  a 
special  verdict : — 


The  Grand  Junction  Railway  was  made  in  pursuance  and 
under  the  authority  of  the  following  acts  of  Parliament, 


and  convey  up- 
on the  railway 
all  such  patten- 
gen,  goods, 
merchandise, 
&c.,  at  thould 
be  oflfered  to 
them  for  that 
purpose,  and  to 

viz.,  8  &  4  W.  4,  c.  xxxiv ;  4  W.  4,  c.  Iv :  5  W.  4,  c.  viii,  and  ni»ke -uch  rea- 

aimabie  eharffi§ 

3  Vict.  c.  xlix,  which  are  to  be  referred  to  as  part  of  this  for  luch  car- 
case.    The  London  and  Birmingham  Railway  was  made  ve'yanMatThey 
in  pursuance  of  and  under  the  authority  of  the  following  S'me'to'time 
acts  of  Parliament,  8  W.  4,  c.  Iv,  and  6  W.  4,  c.  Ivi,  which  determine  on. 

Sect  159  au- 

also  may  be  referred  to  as  part  of  this  case.  thonsed  the 

On  the  16th  November,  1840,  the  defendants,  in  pur-  SSX^imt 

to  be  charged  in 
retpcct  of  imall 
parcels,  not  exceeding 500  Ibt.  weight  each.  By  the  4  W.  4,  c.  iv,  1. 19,  they  were  empowered 
to  carry  passengers  and  goods  on  other  railways,  and  to  make  such  reasonable  charges  for  such 
ourriage  as  they  should  determine  on.  And  by  another  act,  the  3  Vict  c.  xliz,  s.  26,  it  was 
enacted,  that  the  charges  by  the  former  acts  authoriied  to  be  made  for  the  carriage  of  pattengert 
or  goodt  thould  be  at  ail  timet  charged  egmaUy,  and  after  the  tame  rate  in  retpect  of  all  pat- 
tengert, goodt,  &c.,  couTeyed  or  propelled  by  a  like  carriage  or  engine,  patting  on  the  tame 
portion  of  the  line,  and  under  the  tame  circumstancet. 

The  Company  publithed  a  litt  of  ratct  for  the  carriage  of  merehandiie,  divided  into  teven 
clattet,  of  which  the  lowett  wat  \6§.  and  the  highett  60«.  per  ton :  and  for  "  bozet,  balet,  ham- 
pen,  or  other  packaget,  when  they  contained  parcelt  or  other  packaget  or  thingt  under  112  Ibt. 
>  weight  each,  directed,  contigned,  or  intended  tor  diflTerent  pertont,  or  for  more  than  one  perton," 
they  impoted  a  charge  of  \d.  per  lb.  weight : — HM,  thatthit  latt  wat  not  a  rmmnuible  charge 
in  the  cate  of  a  package  above  500  ibt.  weight,  made  up  by  a  carrier  and  directed  to  one  perton, 
although  containing  a  number  of  parcelt  under  1 12  Ibt.  weight  each,  contigned  or  directed  to 
different  pertont. 

The  Company  alto  became  carriert  on  the  London  and  Birmingham  line,  and  published  a  litt 
■of  charges  for  the  carriage  of  goodt  from  Manchetter  to  London,  among  which  '*Manchetter 
packt "  were  charged  Se.  8if.  per  cwt.,  or  65«.  per  ton.  At  the  foot  of  thit  litt  wat  a  notice,  that 
'*  goodt  were  brought  to  the  ttation  at  Camden  Town  without  extra  charge,*'  and  that  there  wat 
"  no  charge  tor  booking  or  delivery  In  London."  The  Company  made  an  agreement  with  C.  & 
H.,  that  the  latter  thould  carry  fimn  the  ttation  at  Camden  Town  and  deliver  in  London  all 
tuch  goodt  carried  by  the  railway,  and  for  to  doing  thould  receive  lOf.  per  ton  out  of  the  entire 
charge  of  65#.  per  ton : — Held,  that,  under  these  circumttancet,  the  charge  of  65#.  per  ton, 
when  made  to  any  other  pertont  who  were  ready  to  receive  their  goodt  at  the  ttation  at  Camden 
Town,  wu  both  unrtMonabh  and  wifftM/. 
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suance  (as  was  alleged)  of  the  said  acts  of  Parliament,  8  &  4 
W.  4,  c.  xxxiv,  4  W.  4,  c,  Iv,  5  W.  4,  c.  viii,  and  8  Vict, 
c.  xlix,  determined  upon  and  published  a  list  of  rates  or 
charges  for  the  conveyance  of  merchandize,  whereof  a  copy 
is  hereto  annexed,  marked  A.  (a).  The  charges  in  this  list 
are  lower  than  had  ever  before  been  charged  for  the  rapid 
conveyance  of  goods  by  land.  Before  and  at  the  time  of 
the  publication  of  this  list  of  chaises,  the  defendants,  avail- 
ing themselves  of  the  power  given  by  the  statute  3  W.  4, 
c.  xxxiv,  8. 156,  and  4  W.  4,  c.  Iv,  s.l9,  were,  and  from  thence 
have  been,  under  the  circumstances  hereinafter  mentioned, 
common  carriers  of  goods  for  hire  between  Manchester  and 
Birmingham  and  between  Manchester  and  London,  that  is 
to  say,  using  for  that  purpose  the  Manchester  and  Liverpool 
Bailway  between  Manchester  and  Newton,  the  Ghrand  Junc- 
tion Bailway  between  Newton  and  Birmingham,  and  the 
London  and  Birmingham  Bailway  between  Birmingham 
and  Camden  Town,  from  whence  the  goods  are  conveyed  to 
the  places  of  consignment  as  hereinafter  mentioned,  by 
carts  and  vans.  The  defendants  satisfy  the  Manchester 
and  Liverpool  Bailway  Company  and  the  London  and 
Birmingham  Railway  Company  for  and  in  respect  of  the 
passage  over  their  respective  railways  of  the  goods  so  car- 
ried by  the  defendants,  and  charge  to  the  public,  since  the 
publication  of  the  said  list,  the  prices  mentioned  therein. 
The  plaintiffs  have  for  many  years  been  and  still  are  common 
carriers  of  goods  for  hire  between  Manchester  and  Birming- 
ham, and  also  between  those  places  and  London,  and  since 
October,  1840,  have  daily  employed  the  defendants  as  such 
carriers  as  aforesaid,  between  the  said  places,  to  carry  goods 


(a)  Thia  liat  divided  the  "rates 
by  merchandise  tnuna"  into  seven 
classes  of  charges,  the  lowest  being 
16«.  and  the  highest  60f.  per  ton. 
Then  followed— "Boxes,  bales, 
haropersy  or  other  packages,  when 


they  contain  parcels  or  other  pack- 
ages or  tbings  under  112  lbs.  weight 
each,  directed,  consigned,  or  in- 
tended for  different  persons,  or  for 
more  than  one  person,  l<f.  per  lb. 
weight." 
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for  them  between  those  pkcea  in  piircels  of  above  112  lbs.  B^h.  of  Pirat, 
weight  each.    They  have  also,  since  the  same  date,  daily  - 

delivered  to  the  defendants  one  or  more  parcels  (as  the  case  Pickford 
might  be)  under  112  lbs.  each,  and  which  in  the  trade  are 
commonly  known  by  the  name  of  "  smalls,''  to  be  carried 
between  the  same  places,  and  for  which  latter  parcels  the 
plaintiffs  have  paid  the  defendants  according  to  the  rate 
fixed  in  the  said  published  list,  under  the  title  of '' smalls/' 
The  plaintiffs  charge  to  their  customers  various  rates  for  the 
carriage  of  their  goods,  according  to  the  quality,  quantity, 
and  value  of  such  goods.  The  revenue  derivable  from  the 
carriage  of  small  parcels  has  always  been  regarded  and  cal- 
culated upon  by  the  defendants  and  all  other  railway 
companies,  as  formerly  also  by  stage-coach  and  van  pro- 
prietors, and  all  carriers  by  rapid  conveyances,  as  a  very 
lai^,  important,  and  valuable  item  of  profit,  and  a  large 
and  extensive  establishment  of  clerks,  horses,  and  vans  is 
requisite  for  the  express  and  special  purpose  of  conducting 
such  small-parcel  business  efficiently  and  conveniently. 

On  the  24th  November,  1840,  the  plaintiffs  had  in  their 
possession,  as  carriers  between  Manchester  and  Birming- 
ham, several  parcels  of  goods,  consisting  of  teas,  books,  and 
hardware,  which  had  been  delivered  to  them  by  various 
persons  to  be  carried  to  Manchester.  On  the  same  day, 
the  plaintiffs  caused  the  said  several  parcels  to  be  packed 
in  a  hamper,  the  gross  weight  of  which  and  of  the  parcels 
contained  in  it  was  8cwt.  8qrs.  Olbs.,  although  each  parcel 
separately  was  less  than  112  lbs.  weight,  and  would  (if  de- 
livered separately)  have  been  a  small  parcel,  and  have  fallen 
under  the  title  of ''  smalls,"  according  to  the  list  of  prices 
before  mentioned.  On  the  same  day,  the  plaintiffs  caused 
the  said  hamper  and  its  contents  aforesaid  to  be  tendered 
to  the  defendants,  as  common  carriers  as  aforesaid,  at  the 
place  used  by  them  at  Birmingham  for  carrying  on  their 
said  business  of  common  carriers,  and  there  required  the 
defendants  to  carry  the  same  and  its  contents  from  Bir- 
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ExcA.  of  Pleas,  mingham  to  Manchester  for  them  the  plaintiffs,  and  the 

1842 

plaintiffs  then  offered  to  pay  for  such  carriage  the  sum  of 

1/.  68.  6d.f  being  at  the  rate  of  60s.  per  ton.  The  defend- 
ants' agent  and  manager  at  Birmingham,  to  whom  the 
said  hamper  was  tendered,  was  the  duly  authorized  agent 
of  the  defendants  for  the  management  and  carrying  on 
of  their  said  business  at  Birmingham,  and  he  did  not  at 
the  time  of  such  tender  know  the  contents  or  the  value, 
or  the  nature  of  the  contents,  of  the  said  hamper,  and  so 
informed  the  person  tendering  the  same,  who,  on  being 
asked  the  contents,  said  they  were  ''smalls,''  thereby 
meaning  (as  both  parties  understood)  parcels  each  under 
112  lbs.  weight,  consigned  or  intended  for  different  persons, 
and  within  the  description  sought  to  be  charged  for  by  the 
defendants  in  the  said  list  of  charges,  either  at  one  penny 
per  pound  weight  on  the  gross  weight  of  the  hamper  and  its 
contents,  or  at  the  usual  small-parcel  price  for  such  parcel 
therein  contained :  whereupon  the  defendants'  agent  re- 
fused to  receive  or  carry  the  said  hamper  and  its  contents 
according  to  the  request  of  the  plaintifis,  unless  they  al- 
lowed the  hamper  to  be  opened,  so  that  the  number  of 
parcels  contained  therein  might  be  known,  and  each  par- 
cel contirined  in  the  said  hamper  charged  and  paid  for 
separately  at  the  rate  fixed  in  the  said  list,  or  unless  they 
would  pay  the  defendants  for  the  carriage  of  the  said  ham- 
per and  its  contents  at  the  rate  of  one  penny  per  pound 
upon  its  weight  of  8  cwt.  8  qrs.,  which  would  have  amounted 
to  41.  Is.  Sd.  The  plaintiffs  refused  to  pay  for  each  parcel 
separately,  or  to  pay  one  penny  per  pound  upon  the  gross 
weight  of  the  hamper  and  its  contents,  and  the  defendants 
refused  in  consequence  to  carry  the  hamper.  The  said 
hamper  was  in  a  convenient  form  for  the  purpose  of  car- 
riage, and  was  as  capable  of  being  conveyed  by  the  defend- 
ants as  any  other  parcel  of  the  same  weight,  and  no  objec- 
tion was  made  by  the  defendants  to  carry  it  upon  any 
ground  of  inconvenience  by  reason  of  the  weight  or  size  of 
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other  than  as  aforesaid.    The  said  hamper  was  duly  directed 
to  Pickford  &  Co.^  Manchester^  where  the  phiintiffs  have  a      Pickfoed 
place  of  business  as  common  carriers^  under  that  name.       Oeamo 
The  sum  of  1/.  6«.  6d.,  which  was  tendered,  was  the  full  Railway  Co. 
amount  the  defendants  were  entitled  to  demand  and  re- 
ceive for  the  receipt  and  carriage  of  the  said  hamper  and 
its  contents,  and  for  all  other  charges,  unless  they  were 
entitled  to  charge  for  each  parcel  contained  in  the  hamper 
separately,  or  to  charge  one  penny  per  pound  on  the  gross 
weight  of  the  hamper  and  its  contents. 

On  the  5th  day  of  December,  1840,  Pickford  &;  Co.,  as 
such  carriers  as  aforesaid,  had  in  their  possession  at  Man- 
chester several  parcels  of  cotton,  linen,  and  woollen  goods, 
which  had  been  delivered  to  them  by  various  persons,  to  be 
carried  by  them  to  various  persons  at  Birmingham.  On 
the  same  day  the  plaintiffs  caused  the  said  several  parcels 
to  be  packed  in  a  hamper,  the  gross  weight  of  which,  and 
the  parcels  so  contained  in  it,  was  6cwt.  2qrs.  lOlbs.,  al- 
though each  parcel  separately  was  less  than  112  lbs.  weight, 
and  would  (if  delivered  separately)  have  been  a  small  parcel, 
and  fallen  under  the  title  of  '^ smalls''  according  to  the 
list  of  prices  before  mentioned.  On  the  same  day,  the 
plaintiffs  caused  the  said  last-mentioned  hamper  and  its 
contents  as  aforesaid  to  be  tendered  to  the  defendants, 
as  common  carriers  as  aforesaid,  at  the  place  used  by  them 
at  Manchester  for  carrying  on  their  said  business  of  com- 
mon carriers,  and  then  required  the  defendants  to  carry 
the  same  and  its  contents  to  Birmingham  for  them  the 
plaintiffs,  and  the  plaintiffs  then  offered  to  pay  for  such 
carriage  the  sum  of  9s.,  being  at  the  rate  of  25«.  per  ton. 
Tbe  defendants'  agent  and  manager  at  Manchester,  to 
whom  the  said  last-mentioned  hamper  was  tendered,  and 
who  was  duly  authorised  by  the  defendants  as  aforesaid  at 
the  time  of  such  tender,  did  not  know  the  contents  or  the 
value,  or  nature  of  the  contents  of  the  said  last-mentioned 
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Exeh.  rf  PUat,  hamper^  and  bo  informed  the  person  tendering  the  same  as 
aforesaid;  and  the  person  tendering  the  same^  on  being 
asked  the  contents^  said,  "  They  are  small  parcels  of  cotton, 
and  linen,  and  woollen  goods/'  thereby  meaning  (as  both 
parties  understood)  parcels  nnder  112  lbs.  weight  consigned 
or  intended  for  different  persons,  and  within  the  descrip- 
tion sought  to  be  charged  for  by  the  defendants  in  the  said 
list  of  charges  at  one  penny  per  pound  weight  of  the  gross 
weight  of  the  hamper  and  its  contents,  or  at  the  usual 
small-parcel  price  for  each  parcel  therein :  whereupon  the 
defendants'  agent  refused  to  receive  or  carry  the  said  last- 
mentioned  hamper  and  its  contents  according  to  the  re- 
quisition of  the  plaintiffs,  unless  they  allowed  the  said  last- 
mentioned  hamper  to  be  opened,  so  that  each  parcel  con- 
tained therein  might  be  changed  and  paid  for  separately  at 
the  rate  fixed  in  the  said  list,  or  the  plaintiffs  would  pay  the 
defendants  for  the  carriage  of  the  said  last-mentioned  ham- 
per and  its  contents  at  the  rate  of  one  penny  per  pound 
upon  the  said  gross  weight  of  6cwt.  2qrs.  lOlbs.,  which 
would  have  amounted  to  8/.  Is.  6d,  The  plaintiffs  refused 
to  pay  for  each  parcel  separately,  or  pay  one  penny  per 
pound  upon  the  gross  weight  of  the  hamper  and  its  oon«- 
tents,  and  the  defendants  in  consequence  refused  to  cany 
the  said  last-mentioned  hamper.  The  said  last-mentioned 
hamper  was  in  a  convenient  form  for  the  purpose  of  car- 
riage, and  was  as  capable  of  being  conveyed  by  the  defend- 
ants as  any  other  parcel  of  the  same  weight,  and  no  objec- 
tion was  made  by  the  defendants  to  carry  it  upon  any 
ground  of  inconvenience  by  reason  of  the  weight  or  size  of 
the  hamper  or  of  the  nature  of  its  contents,  or  upon  any 
other  ground  than  aforesaid.  The  said  last-mentioned 
hamper  was  duly  directed  to  Pickford  &  Co.,  Birmingham^ 
where  the  plaintiffs  have  a  place  of  business  as  such  com- 
mon carriers,  under  that  name.  The  sum  of  9s.,  which  was 
tendered,  was  the  full  amount  the  defendants  were  entitled 
to  demand  and  receive  for  the  receipt  and  carriage  of  the 
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said  last-mentioned  hamper  and  its  contents,  and  for  all  Rtek.  of  Pitas, 
other  charges,  unless  they  were  entitled  to  charge  for  each     ^  ^  '   . 
parcel  contained  in  the  said  hamper  separately,  or  to  charge      Pickford 
one  penny  per  pound  on  the  gross  weight  of  the  hamper       orano 
and  its  contents.  RAiLWAi^Co. 

Messrs.  Chaplin  &  Home,  as  well  as  the  plaintiffs, 
have  for  many  years  been  common  carriers  of  goods  for 
lure  between  London  and  divers  other  parts  of  the  country, 
and  both  of  them  have  for  a  long  time  used  the  said  Lon- 
don and  Birmingham  Railway  to  a  lai^e  extent  for  the 
conveyance  of  goods  entrusted  to  them  respectively,  as 
well  from  Camden  Town  to  Manchester  as  from  Manches- 
ter to  Camden  Town.  The  London  terminus  of  the  goods 
department  of  the  London  and  Birmingham  Bailway  is  at 
Camden  Town,  in  the  suburbs  of  London,  and  as  well  the 
plaintiffs  as  Messrs.  Chaplin  &  Home  have,  by  arrange- 
ment with  the  London  and  Birmingham  Railway  Com- 
pany, separate  warehouses  and  places  of  business  con- 
tiguous to  each  other,  and' within  a  few  hundred  yards  of 
the  said  terminus,  and  together  forming  a  part  of  the  sta- 
tion or  place  of  business  of  the  London  and  Birmingham 
Bailway,  and  respectively  connected  by  branch  lines  of 
railway  with  the  main  line  thereof.  On  arrival  at  the 
afoEresaid  terminus  of  the  London  andBirmingham  Bailway, 
the  London  and  Birmingham  Bailway  Company  forward 
the  goods  conveyed  for  the  plaintiffs,  or  the  defendants,  or 
Chaplin  &  Home,  from  Manchester  or  Birmingham,  by 
horse-power  along  the  several  branch  lines  of  railway  ran- 
ning  out  of  such  main  line,  to  as  near  the  said  warehouses 
of  the  plaintiffs  and  Messrs.  Chaplin  &  Home  respect- 
ively as  they  conveniently  can,  and  there  leave  the  same 
for  those  parties  respectively,  under  the  charge  and  at 
the  risk  of  those  parties  respectively,  who  afterwards 
receive  the  goods  into  their  respective  warehouses,  and 
from  thence  send  them  by  carts  and  vans  to  the  various 
places  to  which  they  are  directed  or  consigned. 

VOL.  X.  E  E  M.  w. 
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Sxeh.  t^  Pleat,      The  London  and  Birmingham  Bailway  C!ompany  supply 

^    the  trucks  and  locomotive  power  for  the  conveyance  of  the 

PicKFORD     goods  from  Birmingham  to  Camden  Town^  and  from  Cam- 

Grand       den  Town  to  Birmingham^  and  charge,  as  veil  to  the  plain- 

RailwatCo.  tiffs  as  to  the  said  Messrs.  Chaplin  &  Home,  and  all 
other  parties  using  their  railway  for  the  conveyance  of 
goods,  a  certain  amount  per  ton  fcnr  tonnage,  varying 
according  to  the  description  of  goods,  and  which,  for  the 
description  of  goods  hereinafter  mentioned,  was,  during  the 
time  hereinafter  mentioned,  28«.  4cf.  per  ton ;  and  they  also 
charge  12«.  per  ton  for  the  use  of  their  locomotive  power, 
which  includes  the  use  of  the  trucks. 

In  the  month  of  June,  1840,  the  defendants  entered  into 
an  agreement  with  Messrs.  Chaplin  and  Home,  a  copy  of 
which  is  left  herewith,  and  either  party  is  to  be  at  liberty  to 
refer  to  it  (a).  That  agreement  was  acted  upon  between 
the  parties  thereto ;  and  in  pursuance  of  it,  goods  collected 
at  Manchester  by  the  defendants,  as  common  carriers  from 
thence  to  London,  are  sent  by  them  along  the  Manchester 
and  Liverpool  Railway,  the  Grand  Junction  Railway,  and 
the  London  and  Birmingham  Railway,  to  Chaplin  & 
Home,  at  their  said  warehouses  or  places  of  business  near 
the  Camden  Town  terminus  of  the  London  and  Birmingham 
Railway  Company;  and  Messrs.  Chaplin  &  Home  are 
debited  by  the  London  and  Birmingham  Railway  Company 
for  the  rates  due  to  them  in  respect  of  the  carriage  of  the 
said  goods  upon  their  railway.  Messrs.  Chaplin  &  Home 
then,  by  means  of  carts  and  vans,  convey  the  said  goods  to 
the  respective  consignees  thereof  in  London  and  its  vicinity, 
making  out  in  their  own  names,  as  principals,  to  the  con- 
signees of  such  goods,  the  bills  for  the  entire  carriage 

(a)  By  this  agreement,  in  effect,  the  goods  to  and  from  the  station  at 

the  Company  stipulated  to  allow  Camden  Town,  and  delivering  them 

Messrs.  Chaplin  &  Home  the  sum  at  any  place  within  the  limits  of  the 

of  10#.  per  ton,  out  of  the  entire  London  Porterage  Act. 
charge  of  65#.  per  ton,  for  canying 
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thereof  from  Manchesteri  which  they  receive  and  account  ^cK  qfPiw, 

1842 
for  to  the  defendantSi  first  deducting  for  their  own  profit  '  - 

or  remuneration  the  sum  of  lO^.  per  ton,  as  provided  for  in 

the  agreement. 

On  the  other  hand,  in  pursuance  of  the  same  agreement, 
Messrs.  Chaplin  &  Home,  having  collected  in  London, 
in  their  own  name,  and  on  their  own  responsibility,  goods 
to  be  conveyed  by  them  as  common  carriers  to  Manches* 
ter,  bring  the  same  to  the  said  terminus  at  Camden  Town, 
and  then  transmit  them  by  the  said  London  and  Birming- 
ham Bailway  as  far  as  Birmingham,  on  trucks,  with  covers 
thereon,  belonging  to  the  defendants,  and  marked  O.  J.  B.  W. 
(being  the  initials  of  the  defendants).  At  Birmingham 
they  are  taken  charge  of  by  the  defendants,  who  remove 
them  by  a  railway  communication  of  their  own  from 
the  terminus  of  the  London  and  Birmingham  Railway  to 
their  own  tenninus,  and  then  forward  them  to  Manchester 
by  the  Grand  Junction  Bailway  and  the  Manchester  and 
Liverpool  Bailway,  and  the  charge  for  the  entire  carriage 
from  London  to  Manchester  is  received  from  the  respec- 
tive consignees  by  the  defendants  or  their  agents  at  Man- 
chester. 

In  the  month  of  January,  1841,  the  defendants  deter- 
mined on  and  published  a  new  list  of  rates  for  the  con- 
veyance of  goods,  in  alleged  pursuance  of  the  said  acts 
of  Parliament;  of  which  list  a  copy  is  hereunto  annexed, 
marked  B.  (a).  Those  rates,  for  example  the  rate  of  8«.  M. 
per  cwt.  or  66s.  per  ton  for  the  carriage  of  Manchester 
packs,  being  the  description  of  goods  hereinafter  men- 
tioned, include  the  conveyance  of  the  goods  from  Man- 
chester to  the  said  terminus  of  the  London  and  Birming- 


(a)  By  this  lift,  the  cliaige  for  the 
carriage  of  **  Manchester  packs," 
from  Manchester  to  London,  was 
stated  to  he  3«.  3d.  per  cwt.,  or  6.5#. 
per  ton.    At  the  foot  of  the  list  was 

X  X 


the  following:— <*' Goods  brought 
to  the  station  at  Camden  Town 
without  extra  charge.  No  chaige 
for  porterage  and  delivery  in  Lon- 
don." 
2 
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Em^.  of  Pleat,  ham  Bailway  at  Camden  Town^  and  the  conveyance  of  tbem 
thence  along  such  branch  line  of  railway  towards  or  to  the 
said  warehouses  or  places  of  business  of  the  said  Messrs. 
Chaplin  &  Home  near  to  such  terminus,  and  the  further 
conveyance  or  delivery  of  the  goods  from  thence  by  the 
said  Messrs.  Chaplin  &  Home  to  or  at  the  various  places 
to  which  they  are  directed^  if  within  the  limits  of  delivery 
as  fixed  by  the  London  Porterage  Acts,  including  the 
London  Docks,  which  are  five  miles  distant  from  the  said 
terminus. 

In  like  manner,  the  plaintiffs  and  several  other  carriers 
have  adopted  the  plan  of  chai^ng  one  undivided  sum  only 
for  carriage  from  Manchester,  and  delivery  at  the  places  in 
London  to  which  the  goods  are  directed  or  consigned,  with- 
out making  any  separate  claim  for  porterage  or  deliveiy. 
The  expense  for  conveying  goods  from  the  said  warehouses 
at  Camden  Town  and  delivering  them  within  the  limits 
aforesaid,  amounts  to  a  sum  varying  from  6s.  to  8$.  per 
ton.  The  said  charge  of  8«.  Sd,  per  cwt.  or  65«.  per  ton,  in 
the  said  last-mentioned  hsts  of  rates,  for  the  carriage  of 
Manchester  packs,  is  less  than  ever  was  before  charged  for 
the  rapid  conveyance  of  such  kind  of  goods  from  Manches- 
ter to  London  or  its  suburbs,  whether  exclusive  or  inclu- 
sive of  the  charge  for  delivery.  That  charge,  and  none 
other,  has  from  the  time  of  the  publication  of  the  said 
last-mentioned  list  been  always  made  by  the  said  defend- 
ants, or  Messrs.  Chaplin  &  Home,  for  the  carriage  of 
such  goods  from  Manchester,  whether  the  goods  have  been 
conveyed  by  vans  or  carts  from  the  warehouses  of  Messrs. 
Chaplin  &  Home,  and  by  them  delivered  to  the  consignees, 
at  any  place  within  the  limits  of  the  London  Porterage  Acts, 
or  whether  (at  the  request  of  the  consignees)  the  goods 
have  been  delivered  to  them  at  the  said  terminus  at  Cam- 
den Town;  and  the  same  course  has  been  pursued  by  the 
defendants,  or  by  Messrs.  Chaplin  &  Home,  in  regard  to 
the  charge  for  all  the  other  description  of  goods  specified 
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in  the  said  last-mentioned  list  of  rates.  The  plaintiffs  have  Bxeh,  ofPieoi, 
always  refiised  to  pay  such  charge  of  65*.  per  ton,  as  an     ..  ^      . 
nnreasonable  charge  for  the  conveyance  of  snch  goods  from      Pickford 
Manchester  to  London,  they  being  ready  to  receive  the       Grand 
goods  at  the  said  terminus  of  the  London  and  Birmingham    -bIilwIy^co, 
Bailway,  and  to  carry  away  the  goods  from  thence  them- 
selves. 

On  the  16th  day  of  Febmary,  1841,  the  plaintiffs  had 
in  their  possession,  as  carriers,  a  Manchester  pack,  (being 
a  package  of  cotton  and  woollen  goods),  weighing  7  cwt. 
2  qrs.  17  lbs.,  which  had  been  delivered  to  them  to  be  con- 
veyed to  London,  and  on  the  same  day  they  caused  the 
said  pack  to  be  tendered  to  the  said  defendants,  as  com- 
mon carriers  as  aforesaid,  at  their  place  of  business  at 
Manchester,  and  required  them  to  receive  and  convey  the 
said  pack  of  goods  fiDr  them  from  Manchester,  according 
to  the  terms  of  the  following  letter: — 


''  London,  16th  February,  1841. 
''  Gtentlemen, 

'*  Our  agent,  Mr.  Robert  Moseley,  has  our  instructions 
to  tender  to  you  the  goods  sent  herewith  and  specified 
below,  for  conveyance  by  you  as  common  carriers.  They 
are  intended  for  our  London  house,  and  are  to  be  delivered 
to  them  at  our  place  of  business  at  the  terminus  in  Cam* 
den  Town.  Mr.  Bobert  Moseley  has  instructions  to  offer 
you,  at  the  same  time,  the  highest  price  for  the  carriage 
thereof  which  you  are  in  the  habit  of  charging  to  all  per- 
sons for  the  carriage  of  similar  goods,  deducting  therefrom 
the  allowance  which  you  are  in  the  habit  of  making  under 
similar  circumstances  to  Messrs.  Home  &  Chaplin,  or  to 
any  other  persons.  Believing  that  65s.  per  ton  is  the  sum 
charged  by  you  for  similar  goods,  when  delivered  to  the 
consignee  within  the  city  of  London  or  elsewhere,  and  10^. 
to  be  the  allowance  made  thereout  to  Messrs.  Home  & 
Chaplin,  or  to  other  persons,  when  the  same  are  delivered 
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Bxek.  qf  PUas,  at  the  terminua  in  Camden  Town,  we  have  instmcted  Mr. 
1842 

'   -    Bobert  Moseley  to  offer  you  the  sum  of  55«.  per  ton  for  the 

PicKFOAD     carriage  of  the  goods  sent  herewith.    Our  intention,  how- 

0* 
Gram  d       ever,  is  to  offer  you  precisely  the  same  sum  which  you  reodve 

Railway  Co.  ^^^  Messrs.  Home  &  Chaplin,  or  firom  other  penons,  for 
the  conyeyance  of  the  same  weight  of  similar  goods  under 
the  same  circumstances ;  and  if  we  are  under  any  misi^pre- 
hension  as  to  the  amount,  we  request  your  correction  in 
this  respect,  to  which  Mr.  Bobert  Moseley  has  our  instruc- 
tions to  attend,  and  will  pay  the  right  amount  according 
to  the  same. 

''And  in  order  to  prevent  any  possibility  of  miscon- 
struction, we  beg  to  say,  that  we  are  willing  to  consign 
these  goods  as  Messrs.  Home  &  Chaplin  or  other  per- 
sons consign  theirs,  and  to  deal  with  the  same  in  all  re- 
spect as  Messrs.  Home  &  Chaplin,  or  other  persons,  deal 
with  theirs,  when  the  same  are  intended  to  be  delivered 
at  the  terminus  in  Camden  Town ;  and  to  afford  you,  as 
carriers  over  the  lines  of  railway  between  this  place  and 
Camden  Town,  every  feudlity  or  advantage  which  Messrs. 
Home  &  Chaplin,  or  other  persons,  afford  you  in  that 
behalf;  and  in  short,  we  are  willing,  and  we  hereby  require, 
to  be  placed  from  time  to  time  and  in  all  respects  under 
similar  circumstances  with  them,  and  that  you  shall  cany 
our  goods  at  the  same  reasonable  charge  as  you  carry  theirs. 
**  We  are.  Gentlemen, 

"  Your  obedient  servants, 
(Signed)  ''  Pickfokd  &  Co.'' 

''  To  the  Grand  Junction  Bailway 

Company,  Manchester,  per 

Bobert  Moseley." 

The  plaintiffs  were  then,  and  also  at  the  time  of  the 
commencement  of  the  present  suit,  ignorant  of  the  precise 
terms  of  the  said  agreement  between  the  defendants  and 
Messrs.  Chaplin  &   Home,  but  they  were  aware  that 
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gome  kind  of  agreement  had  been  entered  into  between  Exeh.  of  pieai, 
those  parties.  ^  ^^^'  . 

The  phiintiffs  were  then  ready  and  willing  to  pay^  and      Pxckfom 
tendered  to  the  defendants  payment  for  the  carriage  of  the       qramd 
said  pack^  upon  the  terms  mentioned  in  the  said  letter.        af iZwAr'co. 

The  defendants  replied  to  the  said  letter,  and  the  requi- 
sitions therein  made,  that  65s.  per  ton  was  their  charge  to 
all  persons  for  such  goods  as  were  then  tendered  to  them 
for  carriage,  and  that  upon  payment  of  such  charge,  they 
would  receiye  the  said  pack,  and  carry  and  deliver  it  at 
Camden  Town,  or  any  other  place  in  London  to  which  it 
was  directed  or  consigned,  but  that  they  would  not  carry 
it  at  any  lower  charge. 

The  plaintiffs  refused  to  pay  at  the  rate  of  66s.  per  ton, 
and  the  defendants  in  consequence  refused  to  carry  the 
pack. 

The  Court  is  to  be  at  liberty  to  draw  from  the  above 
&cts  any  condusion  which,  in  their  judgment,  a  jury 
ought  to  have  drawn. 


The  questions  for  the  opinion  of  the  Court 

1st. — ^Whether  the  defendants  were  by  law  bound  to 
carry  the  hamper  and  its  contents  first  above  mentioned 
from  Birmingham  to  Manchester,  at  the  rate  or  for  the 
sum  of  1/.  6s.  6d. 

2nd. — ^Whether  the  defendants  were  by  law  bound  to 
carry  the  hamper  and  its  contents  secondly  above  men- 
tioned from  Manchester  to  Birmingham,  at  the  rate  or  for 
the  sum  of  9s. 

8rd. — ^Whether  the  defendants  were  entitled  by  law  to 
charge  at  the  rate  of  66s.  per  ton,  for  the  carriage  of  the 
pack  of  goods  thirdly  above  mentioned,  from  Manchester 
to  Camden  Town. 

The  verdict  on  the  several  issues  is  to  be  entered  in  such 
manner  and  form  as  to  the  Court  shall  seem  proper,  it 
being  agreed,  that  in  the  event  of  the  plaintiffs  being 
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Etek,  of  PUa9,  hdd  entitled  to  the  judgment  of  tlie  Conrt  on  any  of  the 
counts  of  the  declaratioui  then  the  damages  are  to  be  en- 
tered and  assessed  at  the  sum  of  40t. 
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The  case  was  argued  on  the  2nd  of  July  {a),  by 


Martin,  for  the  plamtiffii. — ^The  proper  construction  to 
be  put  on  acts  of  Parliament  of  this  nature  is  now  well 
nnderstoodi  and  is  clearly  pointed  out  by  Lord  Ekbm  in 
Blakemore  v.  Glamorffomhire  Canal  Company  {b),  and  by 
Alder$on,  B.,  in  Lee  ▼•  HSUner  (c).  In  the  latter  case  the 
learned  Judge  lays  it  down  that ''  the  stipulations  contained 
in  acts  of  this  sort  are  in  the  nature  of  candUioni,  and  the 
legislature  confers  those  privileges  on  such  companies^  on 
the  condition  that  they  shall  obey  the  different  mact- 
ments  contained  in  the  different  acts  with  reference  to 
them/'  Now^  the  main  ground  upon  which  this  and  other 
railway  companies  obtained  these  powers  from  the  legisla- 
ture, was  the  giving  increased  speed  and  increased  cheap- 
ness in  the  conveyance  of  goods  and  passengers  through- 
out the  country.  This  they  have  undoubtedly  done;  and 
the  result  has  been  that  they  have  obtained  the  sole  and 
exclusive  carriage  of  both  passengers  and  goods  on  every 
line  of  road  on  which  they  have  been  established.  But  it 
clearly  was  not  the  intention  of  the  legislature  to  confer 
upon  this  company  the  exclusive  carriage  of  either  passen- 
gers or  goods.  Probably  all  that  was  originally  contem- 
plated by  the  parties  themselves  was,  that  they  should 
afford  to  the  public  an  improved  line  of  road,  which  should 
be  used  by  them  in  the  same  manner  as  canals  are  used, 
and  not  that  the  company  should  themselves  become  the 
exclusive  carriers;  but  from  the  risk  in  the  management 
of  locomotive  engines,  it  has  been  found  in  practice  that 


(a)  Before  Parke,  B.,  Alderwn^ 
B.,  and  (himey,  B. 


{b)  1  My],  ft  K.  162. 
(c)  2  Y.  ft  C.  618. 
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the  proper  regnlation  of  them  reqaires  the  sole  control  Bxek.  of  puom, 
and  snperintendence  of  one  bodj^  and  the  railway  oompa-  ^^^' 
nies  have  in  consequence  obtained  an  entire  monopoly/ 
not  merely  of  the  railway  itself^  but  also  of  the  traffic 
upon  it^  as  well  in  the  carriage  of  passengers  as  of  goods. 
The  rates  of  tonnage  and  tolls  given  by  their  first  act^  8 
ft  4  Will.  4^  c.  xxxiv,  ss.  154,  155,  are  clearly  founded  on 
this  idea,  that  parties  were  to  use  their  own  carriages  and 
their  own  locomotive  power  upon  the  railway,  and  that 
the  company  were  to  be  entitled  to  a  tonnage  for  the  use 
of  the  line  of  road,  in  the  same  manner  as  canal  compa* 
nies  receive  a  tonnage  for  the  carriage  of  goods  along  the 
canal.  Then  s.  166  empowers  the  company,  ''if  they  shall 
think  proper,  to  use  and  employ  locomotive  and  other 
engines,  or  other  moving  power,  and  in  carriages  and  wag- 
gons drawn  and  propelled  thereby,  to  carry  and  convey 
upon  the  said  railway  all  such  passengers,  cattle,  goods, 
wares,  and  merchandise,  articles,  matters,  and  things  as 
shall  be  offered  to  them  for  that  purpose,  and  to  make 
such  reasonable  charges  for  such  carriage  and  conveyance 
as  they  may  from  time  to  time  determine  upon,  in  addition 
to  the  several  tonnages  and  tolls  hereinbefore  authorized 
to  be  charged  and  received ;  provided,  that  neither  the  said 
company,  nor  any  other  person  or  persons  using  the  said 
railway  as  carriers,  shall  ask,  demand,  or  be  entitled  to  take 
(both  for  tolls  and  carriage)  any  greater  sums  than  the  fol- 
lowing," i.  e.  certain  sums  per  mile  for  each  person  con- 
veyed. Then  s.  158  gives  the  company  a  veiy  extensive 
and  vague  power.  It  enacts,  ''that  it  shall  be  lawful  for 
the  said  company,  and  they  are  thereby  empowered,  to 
provide  locomotive  engines  or  other  power  for  the  draw- 
ing or  propelUug  of  any  articles,  matters,  or  things,  per- 
sons, cattle,  or  animak  upon  the  said  railway,  and  to 
receive,  demand,  and  recover  such  sums  of  money  for  the 
use  of  such  engines  or  other  power  as  the  said  company 
.shall  think  proper,  in  addition  to  the  several  other  rates. 
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Exek.  Iff  Pkoi,  tollB,  or  8111118  hj  thi8  act  authorized  to  be  taken/'  And 
^  ^'  '  8.  159  empowen  the  company,  at  any  general  or  8pecial 
PicKFORD  meeting,  and  also  the  directors,  ''from  time  to  time  to 
GmAMD  make  8nch  orders  for  fixing,  ahd  by  such  orders  to  fix, 
Railwat'co.  ^®  vaxoA  to  be  charged  by  the  said  company  in  respect  of 
mnallparceU  (not  exceeding  500  lbs.  weight  each)  as  to  them 
shall  seem  proper/'  The  158th  section  has  reference  to  the 
hiring  of  locomotive  power  firom  the  company,  and  does 
not  affect  the  question  in  the  present  case,  which  depends 
on  the  156th  and  159th  taken  together.  And  it  is  sub- 
mitted, first,  that  the  goods  mentioned  in  this  case  were 
not  smatt  parcels  within  the  meaning  of  s.  169. 

It  is  plain  that  this  clause  was  introduced  for  the  pur- 
pose of  allowing  the  company  to  make  a  charge  for  the 
carriage  of  small  parcels  of  value,  such  as  bankers'  and 
solicitors'  parcels,  jewellery,  &c.,  for  which  a  chai^  by 
weight  would  not  afford  a  reasonable  remuneration.  But 
where  a  package  is  delivered  to  them  above  500  lbs.  weight, 
in  a  convenient  and  proper  form  for  carriage,  which  will 
afford  them  a  proper  remuneration  for  the  carriage  tqnm 
the  weight,  that  clearly  does  not  ts31  within  this  section. 
Small  parcels  are  of  necessity  more  liable  to  pilferage  and 
loss,  and  require  much  more  care  and  attention,  than  large 
ones ;  and  it  was  reasonable  in  respect  of  them  to  give  the 
company  the  power  of  requiring  a  due  and  proper  com* 
pensation.  Nor  can  it  be  answered,  that  a  number  of 
very  valuable  parcels  might  be  put  up  in  one  large  pack- 
age, and  so  a  vast  amount  of  responsibility  cast  upon  the 
company ;  because  in  respect  of  all  articles  of  intrinsically 
large  value,  they  are  amply  protected  by  the  Carriers' 
Act,  11  Geo.  4  &  1  WilL  4,  c.  65. 

The  parcel  in  question,  therefore,  not  being  within 
8.  159,  the  case  turns  on  s.  156,  upon  which  the  question 
is,  what  is  a  reaatmable  charge?  Now,  can  it  possibly  be 
reascmtble,  that  for  a  package  of  cotton  goods,  made  up  in 
the  most  convenient  way  for  carriage,  containing  seven  or 
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eight  separate  parcels  of  cotton  goods,  bat  to  be  delirered  Exch.  pf  Pkiu, 

at  one  single  place,  and  therefore  causing  to  the  com-  '  - 

pany  no  greater  expense  or  trouble  than  if  all  the  parcels      PicuomD 

were  for  the  same  person,  the  sum  of  8/.  \8,  6d.  should       grand 

be  charged,  whereas  for  the  very  same  article  consigned  to   eailwat^Co. 

one  person  the  chaise  is  9».  only?     It  is  obvious,  that  if 

this  can  be  maintained,  it  gives  the  railway  company  a 

complete  and  entire  monopoly  of  the  entire  small  parcels' 

carriage  firom  Liverpool  to  Birmingham,  which  is  stated  in 

the  case  to  be  productive  of  an  immense  revenue.     Surely 

the  charges  set  forth  in  their  own  hst  of  rates  must,  as 

against  them,  be  assumed  to  be  reasonable  charges, — ^the 

highest  class  of  which  is  60$.  per  ton;  whereas  upon  ''boxes, 

bales,  hampers,  or  other  packages,  when  they  contain  parcels 

or  other  packages,  or  things  under  112  lbs.  weight  each, 

directed,  consigned,  or  intended  for  di£ferent  persons,  or  for 

more  than  one  person,''  the  charge  imposed  by  them  is  Id* 

per  lb.,  obviously  a  most  unreasonable  rate,  and  clearly 

intended  to  drive  all  other  carriers  off  their  line.    Besidesj 

suppose  several  persons  club  together,  and  put  up  a  num* 

ber  of  parcels  in  one  package  to  be  sent  by  a  carrier,  tiie 

carrier  cannot  know  whether  every  thing  contained  in  it 

is  intended  for  the  one  individual  to  whom  it  is  directed; 

so  that  this  mode  of  charging  would  lead  to  the  practice  of 

opening  every  package,  in  order  to  ascertain  whether  it 

might  not  contain  different  parcels  for  different  persons. 

The  other  question  in  the  case  is,  whether  the  company 
have  a  right  to  make  in  all  cases  one  charge  for  the  car" 
riage  and  fbr  the  delivery  of  goods,  although  in  some  cases 
the  consignee  may  not  require  them  to  be  delivered. 
What  they  say  in  effect  is,  that  they  will  deliver  goods 
carried  by  their  railway,  at  any  place  within  the  limits  of 
the  London  Porterage  Act,  and  for  that  will  charge  65«. 
a  ton.  But  the  charge  authorised  by  the  act  of  Parliament 
to  be  made  by  the  company,  is  a  charge  for  carriage  on  the 
Uneqf  railway.  They  ought  to  state  how  much  they  charge 
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Bseh.  qf  Pleat,  for  carriage  on  the  railway^  and  bow  mnch  for  delivery,  and 
^  ^  ,;  '  each  ought  to  be  a  reasonable  charge.  [Alderson,  B. — ^It 
PicEFORD  cannot  be  a  reasonable  charge  for  carriage  on  the  railway. 
Grand  if  for  that  they  are  doing  an  additional  expensive  act  for 
RailwTt^Co.  ^^^^^  people.]  This  question  also  turns  on  the  156th  sec- 
tion, taken  in  conjunction  with  certain  clauses  of  later  acts. 
The  4  Will.  4,  c.  Iv,  a.  19,  extends  the  provisions  of  the  3 
Will.  4,  c.  xxxiv,  s.  156,  and  empowers  the  company  to  use 
and  employ  locomotive  or  other  engines,  &c.,  and  in  carriages 
and  waggons  drawn  or  propelled  thereby  to  carry  and  con- 
vey, as  well  upon  and  along  the  said  railway  as  upon  and 
along  any  other  railway  or  railways,  all  such  passengers, 
cattle,  goods,  &c.,  as  shall  be  offered  to  them  for  that  pur- 
pose, and  to  make  such  reasofwAle  charges  for  such  carriage 
or  amoeyance,  (not  exceeding  the  amounts  specified  in  the 
said  recited  act),  as  they  may  determine,''  &c.  It  is  dear 
this  clause  confines  them  to  a  charge  for  the  carriage  and 
conveyance  i^ion  the  lines  of  railway,  and  does  not  autho- 
rize them  to  combine  with  it  a  charge  for  conveyance  fix>m 
the  terminus  to  the  place  of  deliveiy  in  London.  Then  the 
subsequent  act  of  8  Vict.  c.  xlix,  s.  26,  provides,  that 
the  charges  by  the  former  act  authorized  to  be  made  for 
the  carriage  of  any  passengers,  goods,  Ste.  to  be  conveyed 
by  the  company,  "  shall  be  at  all  times  charged  equally, 
and  after  the  same  rate  per  mile,  or  per  ton  per  mile,  in 
respect  of  all  passengers,  and  of  all  goods,  &c.  of  a  like  de- 
scription, conveyed  and  propelled  by  a  like  carriage  or 
engine,  passing  on  the  same  portion  of  the  line  only  and 
under  the  same  circumstances.''  [Alderson,  B. — Can  it 
be  said  Pickford  &  Co.  and  Mr.  Home  are  charged  equally, 
when  they  are  charged  the  same  sum  in  the  one  case  for 
carriage  plus  porterage,  as  in  the  other  case  for  carriage 
alone  ?]  And  that,  while  the  rates  put  forth  by  the  com- 
pany themselves  expressly  state,  that  ''goods  are  brought 
to  the  station  at  Camden  Town  without  extra  charge," 
and  that  there  is  ''  no  charge  for  porterage  and  delivery  in 
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London/'    It  is  clear,  thereforCi  that  the  charge  of  65«.  a  Ssek,  (^Pieaw, 
ton,  made  to  persons  who  are  willing  to  receive  their  goods  J '   ^ 

at  the  station  at  Camden  Town,  is  both  unreasonable  and 
unequal.  In  truth,  by  reason  of  the  company's  contract 
with  Chaplin  &  Home,  the  former  are  carriers  from 
Liancashire  to  Camden  Town  only,  and  there  their  respon- 
sibility stops,  the  latter  taking  upon  themselves  all  respon- 
sibility for  any  loss  which  may  occur  afterwards,  for  which 
they  are  compensated  by  the  additional  charge  of  10^.  per 
ton,  sought  to  be  imposed  upon  the  plaintiffs. 


PlCEFOBD 
O. 

Orand 

ju.nctiok 

Railway  Co. 


Cowling  J  oontri. — ^First,  as  to  the  question  relating  to  the 
carriage  of  small  parcels.  If  the  company  have  no  power 
to  impose  a  larger  rate  of  payment  in  such  a  case  as  this, 
it  is  obvious  that  other  carriers  might  undertake  to  carry 
all  parcels  under  112  lbs.  at  a  cheap  rate,  e.  g.  Is.  a-piece, 
and  might  carry  them  by  the  railway;  and  thus,  putting  in 
one  package,  which  shaU  not  exceed  1 12  lbs.,  a  great  number 
of  smaU  parcels,  the  carrier  would  receive  for  the  carriage 
of  them  \8.  each,  whereas  he  would  pay  the  company  2s.  6d. 
only  for  the  carriage  of  the  package,  although  they  sustained 
all  the  trouble,  expense,  and  risk.  It  is  necessary,  there- 
fore, that  the  railway  company  should  have  the  power  of 
protecting  themselves  in  such  a  case.  If  so,  the  question 
is  whether,  under  all  the  circumstances,  the  scale  of  prices 
adopted  is  reaUy  unreasonable.  The  onus  is  on  the  plain- 
tiffs to  shew  that  it  is  so.    In  v.  Jackson  (a).  Lord 

Kenyon  says,  "  There  are  acts  ofParliament  which  autho- 
rize justices  of  the  peace  to  fix  the  rates  to  be  taken  by 
carriers,  and  I  have  known  instances  of  applications  to  the 
sessions  for  that  purpose;  but  when  no  rate  is  fixed  by 
law,  the  carrier  is  entitled  to  say  on  what  terms  he  will 
carry.  He  is  not  obliged  to  take  every  thing  which  is 
brought  to  his  warehouse,  unless  the  terms  on  which  he 


(a)  2  Peak3'i  N.  P.  C.  185. 
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Exek,  of  PUat,  chooses  to  uudertake  the  risk  are  complied  with  by  the  per- 

.   ^^^'  .    son  who  employs  him."   In  Wyldv.Pickford  (a),  Parke,  B., 

PicKFomD     says: — ^''We  agree,  if  the  notice  furnishes  a  defence,  it 

Grand       ™^^  ^^  either  ou  the  ground  of  fraud,  or  of  a  limitation  of 

RailwatCow  ^*^*^*y  ^y  contract,  which  limitation  it  is  competent  to  a 
carrier  to  make,  because,  being  entitled  by  common  law  to 
insist  on  the  fiill  price  of  carriage  being  paid  beforehand^ 
he  may,  if  such  price  be  not  paid,  refuse  to  carry  on  the 
terms  imposed  by  the  common  law,  and  insist  upon  his 
own."  The  defendants,  therefore,  as  common  carriers, 
may  insist  on  their  own  rates  of  prices,  unless  it  be  shewn 
by  the  other  party  that  they  are  unreasonable.  And  it  is 
not  enough  to  shew  that  one  price  may  in  itself  be  large,  if 
the  prices,  generally  speaking,  for  the  carriage  of  goods  be 
reasonable.  Here  it  is  found  by  the  case  that  the  prices 
charged  by  the  company  are  lower  than  were  chained  be- 
fore; that  being  so,  the  Court  will  hardly  inquire  whether 
under  some  particular  circumstances  one  price  might  be 
reduced  or  not.  But  it  is  submitted  that  this  particular 
charge  is  reasonable.  The  reasonableness  of  the  remunera- 
tion depends  not  merely  on  the  labour  the  carrier  under- 
goes, but  also  on  the  risk  he  incurs.  Now,  how  can  that 
risk  be  computed,  unless  he  is  aware  what  are  the  goods  he 
carries?  What  then  is  he  to  do  ?  He  cannot  compel  the 
party  to  unpack  and  display  the  contents  of  the  package. 
Is  he  to  be  content  with  the  assurance  of  the  owner  what 
are  the  goods  ?  Surely  not.  The  only  course,  then,  left  to 
him  is  to  make  such  an  increased  chai^  as  shall  cover  the 
additional  risk.  The  ordinary  course  of  dealing  between 
carriers  and  their  customers  is,  that  each  customer  sends 
his  own  goods,  and  the  liability  imposed  by  law  on  carriers 
is  established  with  reference  to  that  state  of  things.  It  is 
in  effect  sought  on  the  other  side  to  make  the  railway 
company  the  servants  of  other  carriers.    The  question  as 

(a)  8  M.  &  W.  458. 
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to  the  liability  of  carriers  was  mucli  considered  in  BUey  v.  ^^ck,  of  pieas, 

1842 
Home  {a) ;  and  there^  in  delivering  the  judgment  of  the  ^  *    ^ 

oonrt,£e9^,  C.  J.,  says,  (p.  224),  "  We  have  established  these      Pweford 
points, — ^that  a  carrier  is  an  insurer  of  the  goods  which  he        Grand 
carries;  that  he  is  obliged  for  a  reasonable  reward  to  carry    RAn^vrAY^Co. 
goods  that  are  offered  him,  if  his  carriage  will  hold  them,  and 
he  is  informed  of  their  quality  and  value;  that  he  is  not  obliged 
to  take  a  package,  the  owner  of  which  will  not  inform  hiin 
what  are  its  contents,  and  of  what  value  they  are ;  that  if 
he  does  not  ask  for  information,  or  if,  when  he  asks  and  is 
not  answered,  he  takes  the  goods,  he  is  answerable  for  their 
amount,  whatever  that  may  be/'     \Parkej  B. — Here  the 
defendants  are  told  what  the  goods  are ;  the  question  is 
asked,  and  there  is  an  answer,  which  does  not  appear  to  have 
been  an  untrue  one.]  Inanother  part  of  the  same  judgment, 
(p.  222),  it  is  said,  '*  A  carrier  has  a  right  to  know  the  value 
and  quality  of  what  he  is  obliged  to  carry.    If  the  owner 
of  the  goods  will  not  tell  him  what  his  goods  are  and  what 
they  are  worth,  the  carrier  may  refuse  to  take  charge  of 
them ;  but  if  he  does  take  charge  of  them,  he  waives  his 
right  to  know  their  contents  and  value.''     Here,  when  the 
defendants  are  informed  that  the  goods  belong  to  different 
persons,  but  do  not  know  what  they  really  are,  they  have  a 
right  to  charge  as  much  as  they  think  reasonable,  in  order 
to  cover  the  risk.     [Parker  B. — ^They  do  not  refuse  to  carry 
on  the  ground  that  they  do  not  know  what  the  contents  of 
the  parcels  are.    Alderson,  B. — The  ground  of  refusal  is 
the  reverse— because  they  do  know  what  the  contents  are.] 
They  refuse  because  they  do  not  know  who  the  several 
consignees  are.  [Alderson,  B. — ^If  the  contents  of  the  pack- 
ages were  spread  out  before  them,  they  would  have  no 
greater  information  on  that  point.]     At  all  events,  they 
have  a  right  on  that  ground  to  make  an  increased  charge. 
More  responsibility  is  incurred  in  such  a  case  than  when 

(a)  5  Bing.  217 ;  2  M.  &  P.  331. 
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£jreA.  0/  PUat,  the  goods  belong  to  one  person  only.  Where  they  belong 
to  different  persons^  the  carrier  is  subject  to  several  actions 
in  case  of  loss ;  not  perhaps  several  actions  of  contract,  but 
at  all  events  several  actions  of  trover  in  case  of  misdelivery 
or  other  conversion :  Owen  v.  Bwmett  {a).  The  sum  which 
the  carrier  ought  to  charge  depends  much  more  on  the  re- 
sponsibility he  incurs  than  on  the  mere  labour,  which  of 
course  must  be  the  same  with  packages  of  equal  weight.  It 
has  been  decided  that  a  carrier  may  charge  for  baoJang,  and 
that  the  tender  of  the  charge  for  conveyance,  without  an 
extra  charge  for  booking  also,  would  not  be  a  sufficient  ten- 
der of  a  reasonable  charge :. v.  Jackson  {b) .    If  then  the 

carrier  may  refuse  to  carry,  except  on  his  own  terms,  if  he 
has  not  full  information  as  to  the  goods,  here  his  terms 
are,  ''if  you  will  not  let  me  know  how  many  and  who  are 
the  consignees,  I  shall  charge  you  Id.  per  lb/'  The  option  is 
given  to  the  plaintiffs.  But  further,  the  159th  section  is 
not  to  be  confined  to  the  case  of  tonnage  rates,  but  includes 
all  cases  within  s.  156,  and  enables  the  company  to  make 
such  rates  as  they  shall  think  proper  in  respect  of  all  par- 
cels not  exceeding  500  lbs.  That  clause  cannot  be  evaded 
by  collecting  in  one  package  a  number  of  small  parcels  al- 
together exceeding  that  weight;  if  so,  its  provisions  will 
be  altogether  nugatoiy. 

Secondly,  the  company  have  a  right  to  say  that  their 
charge  for  conveyance  to  London  is  so  much,  and  that  for 
that  they  will  also  deliver  the  goods.  In  fact,  the  charge 
for  delivery  is  not  a  separate  charge,  but  is  a  portion  of  the 
charge  for  conveyance.  [Parke,  B. — ^It  must  be  an  un- 
reasonable thing  to  charge  the  same  thing  for  carrying  and 
delivering,  as  for  carrying  only.  Alderson,  B. — ^Nor  can  it 
possibly  be  equal  to  charge  the  plaintiflb  66s.  for  that  for 
which  you  charge  Chaplin  &  Home  55s.']  If  the  act 
gives  the  company  the  power  to  carry  along  the  railway,  it 


(a)  2  C.  &  M.  353. 


(6)  2  Peake'i  N.  P.  C.185. 
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impliedly  imposes  the  duty  to  deliver  also.     [The  Court,  Bxeh,rfpie<u, 
however,  expressed  so  strong  an  opinion  against  the  learned 
counsel  on  this  point,  that  he  abandoned  it.] 


Martin^  m  reply. — It  is  obvioiis  that  the  charge  of  Irf. 
per  lb.  on  the  whole  weight  will  amount,  whatever  be  the 
number  of  small  parcels,  (at  least  if  they  exceed  15  lbs, 
each),  to  far  more  than  the  charge  for  the  parcels  se- 
parately; 80  that  this  is,  in  effectj  a  penalty  imposed  on 
persons  who  put  up  small  parcels  together,  compelling 
them  to  pay  an  extra  price.  With  respect  to  the  supposed 
increase  of  danger,  or  responsibility,  arising  from  putting 
small  parcels  together^  it  is  merely  imaginary ;  but  if  it 
were  other wise^  that  is  one  of  the  chances  which  carriers 
undertake,  and  the  same  thing  is  continually  done  by  the 
railway  companies  themselves.  The  only  question  really 
is,  whether  this  is  a  reasonable  charge  within  sect.  156- 
No  action  for  breach  of  duty  as  carriers  could  be  brought 
against  the  defendants  by  any  body  but  the  plaintiffs,  with 
whom  alone  their  contract  is  made  ^  because  the  action, 
though  in  tort,  is  founded  upon  the  contract.  They  might 
indeed  be  liable  to  the  owners  for  a  poAitive  misfeasance ; 
but  that  cannot  entitle  them  to  make  a  charge  beyond 
that  which  as  carriers  they  would  be  entitled  to  make. 


PiCKPORD 

V. 

Grand 

Jti  TACTION- 

Railway  Co, 


Cur.  adv.  vult* 


The  judgment  of  the  Court  was  now  pronounced  by 


Parke,  B.— The  two  main  questions  raised  in  this  case 
are,  first.  Whether  the  defendants  were  bound  to  carry  a 
hamper  containing  several  parcels,  each  less  than  112 
lbs*,  directed  to  and  intended  for  different  persona,  for 
the  sum  offered  to  them  by  the  plaintiffs :  and  2ndly, 
Whether  they  were  bound  to  carry  a  parcel  from  Man- 
chester to  Camden  Town  for  the  sum  offered  to  them  by 

VOL.  X,  Pf  M,  w. 
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nxeh,9fPUn,  the  plaintiffs.  Theie  were  two  hampers,  each  containing 
several  such  small  parcels,  tendered  at  different  times  to 
the  defendants,  but  the  same  question  arises  as  to  both. 
The  sum  tendered  in  respect  of  each  is  found  to  have  been 
the  fuU  amount  the  defendants  were  entitled  to  receive  for 
the  receipt  and  carriage  of  the  hamper  and  its  contents, 
and  for  all  other  charges,  unless  they  were  entitled  to 
charge  for  each  parcel  contained  in  the  hamper  separately, 
or  to  charge  one  penny  per  pound  on  the  gross  weight  of 
the  hamper  and  its  contents.  We  are  to  determine,  there- 
fore, whether  the  defendants  are  entitled  to  make  either 
charge — a  mixed  question  of  law  and  fact ;  the  iact  being 
submitted  to  us  by  consent  of  the  parties  as  to  a  jury. 

Under  the  act  of  Parliament  establishing  the  Grand  Junc- 
tion Railway  Company,  the  3  Oeo.  4,  c  xxxiv,  the  company 
is  authorized,  by  sect.  156,  to  carry  upon  that  railway  all 
such  goods,  &c.  as  should  be  offered,  and  to  make  such 
reasonable  charges  for  such  carriage  and  conveyance  as 
they  may  from  time  to  time  determine  upon,  in  addition 
to  tonnage  and  tolls,  without  any  other  restriction,  in  the 
case  of  goods,  than  that  the  charges  should  be  reasonable. 
By  4  Will.  4,  c.  Iv,  s.  19,  these  powers  are  extended  to  the 
carriage  of  aU  goods  that  should  be  offered  on  other  rail- 
ways, but  they  are  still  to  make  reasonable  charges  for  such 
carriage. 

By  virtue  of  these  clauses,  the  company,  in  their  cha- 
racter of  common  carriers,  are  bound  to  carry  for  reason^ 
able  charges,  if  reasonable  charges  are  tendered  to  them. 
The  first  question  then  is  resolved  into  this,  whether  for 
the  two  hampers,  containing  smaU  parcels  consigned  to 
different  persons,  it  is  reasonable  to  charge  either  for  each 
parcel  contained  in  the  hamper  separately,  or  one  penny 
per  pound  on  the  gross  weight  of  each  hamper  and  its 
contents. 

The  charge  is  no  doubt  to  be  varied  according  to  the 
trouble,  expense,  and  responsibility  attending  the  receipt. 
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carriage,  and  deliyery  of  different  articles;  and  for  smaU  Eteh.o/PUas, 
parcels  more  ought  to  be  paid  than  a  proportionate  part,  ^ 

according  to  weight,  of  the  price  of  larger  parcels  of  the  Pic»FomD 
same  commodity,  by  reason  of  the  greater  trouble  in  re-  Grand 
ceiving,  despatching,  and  deliyering  them,  and  their  expo-  railway  Co. 
sure  to  a  much  greater  risk  of  abstraction  or  loss.  Bat,  if 
all  the  small  parcels  are  united  in  one  large  package,  and 
delivered  to  the  carrier  in  that  package,  consigned  to  one 
person,  the  trouble  and  responsibility  are  apparently  re- 
duced precisely  to  the  same  degree  as  if  all  the  articles 
contained  in  the  package  were  the  property  of  the  same 
owner,  and  intended  to  be  delivered  to  him.  There  would 
seem,  therefore,  to  be  no  right  to  charge  for  such  package 
of  distinct  parcels,  belonging  to  different  owners,  more 
than  if  they  belonged  to  the  same.  But  then  it  is  argued, 
on  the  part  of  the  defendants,  that  there  really  is  an 
increased  responsibility,  arising  from  the  simple  fact  that 
each  parcel  is  the  property  of  a  distinct  owner,  because  it 
is  said  that,  in  the  event  of  a  misdelivery,  the  company 
would  be  liable  to  several  actions  of  trover  instead  of  one, 
and  even  in  case  of  loss  or  damage  by  neglect,  each  sepa- 
rate owner  might  maintain  an  action  on  the  custom  of  Eng- 
land, in  respect  of  his  own  goods.  It  is  very  doubtful,  at 
least,  whether,  on  the  custom  of  England,  separate  actions 
could  be  maintained,  as  the  relation  of  employer  and 
carrier  would  not  have  subsisted  between  them  and  the 
company,  but  between  them  and  the  plaintiffs.  As  actions 
of  trover,  however,  could  be  maintained,  it  would  not  be 
unreasonable  to  allow  some  additional  remuneration,  on 
account,  not  of  the  liability  to  pay  greater  damages,  for 
they  would  be  the  same  in  both  cases,  but  to  pay  the 
same  damages  by  means  of  different  suits.  We  are  re- 
lieved, however,  from  the  necessity  of  deciding  what  the 
precise  amount  of  additional  compensation  (which  at  all 
events  should  be  trifling)  on  this  account  should  be,  be- 
cause it  is  admitted  pn  the  special  case,  that  the  sum 
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B^ek.  Iff  Phoi,  teadered  is  pcoiper,  unless  the  defendsnts  had  a  right  to 
^  *  '  charge  for  separate  parcek ;  which  they  certainly  had  not, 
PicKFOED  because  neither  the  trouble,  expense,  nor  responsibility 
was  the  same  as  if  the  parcels  had  been  separate;  or  nnleas 
the  defendants  had  a  right  to  charge  one  penny  a  pound  on 
the  whole.  We  have  no  difficulty  in  saying  that  this  last- 
mentioned  remuneration  is  excessiye,  and  uiyustified  by 
the  increase  of  responsibility  from  the  circumstance  of  the 
properties  being  separate.  It  is  impossible  to  support,  on 
this  ground,  a  charge  for  4/.  Is.  Sd.  for  the  first  package, 
for  which,  if  it  had  consisted  of  parcels,  one  property, 
]/.  6f.  6d.  would  have  been  the  proper  charge,  and  a  charge 
of  82. 1».  6d.  instead  of  9«.  for  the  second. 

We  are  of  opinion,  therefore,  that  the  plaintiffs  are  en- 
titled to  our  judgment  on  the  first  question  raised  between 
the  parties,  which  is  the  subject  of  the  two  first  counts. 

As  to  the  second  question,  the  Court  have  already 
intimated  their  opinion,  that  the  company  cannot  sup- 
port a  claim  for  the  aame  sum  for  carriage  to  Camdoi 
Town,. and  for  carriage  thither  and  delivery  at  aay  place 
in  London.  By  the  provisions  already  referred  to,  they 
are  to  carry  for  reasonable  charges  for  carriage,  and  by 
8  Vict,  c  xlix,  s.  26,  such  charges  are  to  be  made  equally ; 
and  it  is  clearly  unreasonable  and  unequal  to  charge  the 
same  sum  to  a  consignee  who  is  willing  to  receive  the 
goods  at  Camden  Town,  and  one  who  requires  them  to  be 
delivered  at  the  London  Docks  or  elsewhere  in  London. 
The  plaintiffs  are  bound  to  pay  the  balance  of  the  65#. 
per  ton,  after  deducting  the  reasonable  charge  for  deliver- 
ing in  London,  and  no  more,  and  the  defendants  must 
carry  to  and  deliver  at  Camden  Town  for  that  sum. 

The  plaintiffs  are  therefore  entitled  to  succeed  upon  the 
second  question  raised  by  this  special  case. 

The  verdict  on  all  the  issues  is  to  be  entered  for  the 
plaintiffs. 

Judgment  for  the  plaintiffs. 
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Etch,  ^f  PteaWf 

TiTiiNER  and  Uthcra  t\  The  Sheffield  and  Rothekham      ^^— ^^^— ' 
Railway  Company.  jy/^  7^ 

UASE,     The  declaration  stated,  that  before  and  at  the  By  a  raiiwmy 
time  of  the  committing  of  the  grievances  by  the  defend-  ^tded,  Th^t^"^^" 
ants  as  thereinafter  mentioned,  certain  messuaees,  starch-  ^<*t*^*"^e  ^p  ^^^^ 

'  o     /  Act  cotit«ined 

houseSj  workshops^  and  buildingSj  with  the  appurtenanceSj  ihonidauihoriit 

j»jjf,  .,       J.        ,  .  „    m       1   /»      1     *'*^  Company 

clia  adjom  to  certain  land  in  the  possession  of  the  defend-  to  take,  injure, 
ants  J  and  were  in  the  possession  and  occupation  of  certain  ^^^  p[rrp™s"ar 
persons,  to  wit,  James  Woodhead  and  John  Woodhead,  as  ^^^  ^^^^  ""^,, 

house  or  btiiid- 

tenants  thereof  to  the  plaintiffs,  the  reversion  thereof  then  ing  which  wa* 

and  still  belonging  to  the  plaintiffs^  and  which  said  mes-  before  ihe  ?oth 

snagesj  Sec,  had  been  and  then  were  built  and  fitted  up  fg^g^j^^^thouj 

with  divers  fixtures,  implements,  and  effects  of  the  plain-  the  canaent  in 

*  —       ,         *  *  wHling  of  the 

tiffs  therein  J  and  had  long  been  and  then  were  nsed  for  owner  or  oth«r 
the  purpose  of  manufacturing  starch  therein  and  there-  fcstetTihcrein, 
with,  and  for  divers  other   purposes,  and   in  which   said  °^^^^^  ^^*"  ^""^^ 

'  r      £-  '  as  were  ipca- 

messuageii,  fee,  during  all  the  time  aforesaid  there  of  right  fi<?d  in  the  ech<- 

*      •    f  ,  1      i '11      i*     '    1  1  IT  ^"^*  to  the  RCtf 

had  been  and  were,  and  stiU  of  right  ought  to  be,  divers,  unii^ss  the  omb- 
to  wit,  100  ancient  windows,  through  which  the  light  and  ptTceraerfrom 
air,  during  all  the  time  aforesaid,  ought  to  have  entered,  «iJ*tak«i  &=• 

^      ^  "  A  subsfquent 

and  still  of  right  ought  to  enter  into  the  sfdd  messuages,  daou  contained 

&c*,  for  the  convenient  and  wholesome  use,  occupation,  acttiing  iii  dif- 

aud  enjojnicut  thereof:   yet,  the  defendants,  well  know-  m^ghtVrile'bt- 

ing  the  premisesj  but  contrivingj  &c*,  to  injure,  prejudicej  tweenth&Com- 

and  aggrieve  the  plaintiffs  in  their  reversionary  estate  and  owners  or  occu- 

interest  of  and  in  the  said  messuages,  &c.,  while  the  said  [andi^'which 

messuages,  &c*,  were  so  iu  the  possession  and  occupation  of  ****'^^'l^*^  ^^^^?* 

the  said  James  Woodhead  and  John  Woodhead  as  tenants  or  injuriously 

thereof  to  the  plaintiffs,  and  while  the  plaintiffs  were  so  in-  execution  of 

terested  therein  as  aforesaid,  to  wit,  on  &c.,  and  on  divers  ^^i^^f/^^med 

by  the  act,  and 
for  tlie  payment  of  ftiiUf^ction  or  cotnpenitttion,  m  well  for  damages  already  i  us  tain  ed,  ai  for 
future  temporary »  or  perpetual,  or  any  recurring  damages ; — Heid^  that  the  Company  were 
li abler  in  an  action  on  the  caae,  to  the  revfimoner  of  i  house  erected  before  the  30th  Novemherf 
1830,  and  not  specified  in  the  schedule,  for  damage  don's  to  U  by  the  obstrucdon  of  it^  lighta 
by  m  railway  station  erected  by  the  Company  under  the  act,  and  by  the  dust,  &c.j  drifted 
from  the  siaiinn  and  embankment  into  the  house;  atid  (hat  the  plaintiff  wag  not  bound  to  coma 
tfi  under  the  cotnpen»ation  clauae. 


r 
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Bsek.  qfPieoi,  other  days  and  times^  &c.,  wrongfully  and  unjustly,  without 
-  the  leave  or  license  and  against  the  will  of  the  plaintifis. 
Turner  erected  and  built  a  certain  railway  station,  wall,  and  em- 
SusppiBLD  bankment,  in  and  upon  the  said  land  in  possession  of  the 
RoTHBRHAM  dcfeudauts  as  aforesaid,  and  near  to  the  said  messuages. 
Railway  Co.  ^^  ^^^  wrongfully  and  injuriously  kept  and  continued 
the  said  railway  station,  wall,  and  embankment  for  a 
long  time,  to  wit,  &c.,  by  means  of  which  said  several 
premises  the  light  and  air,  during  all  the  time  aforesaid, 
were  and  still  are  hindered  and  prevented  firom  coming 
and  entering  into  and  through  the  said  windows,  or  any  of 
them,  into  the  said  messuages,  &c.,  and  the  same  have 
thereby  been  rendered  and  are  dark,  close,  uncomfortable, 
and  unwholesome,  and  less  fit  and  commodious  for  the 
purpose  of  manufacturing  starch  therein,  and  for  the  other 
purposes  for  which  the  same  had  been  heretofore  used; 
and  also,  by  means  of  the  premises,  divers  large  quanti- 
ties of  earth,  soil,  dust,  and  dirt  were,  during  all  the 
time  aforesaid,  and  continue  to  be  carried,  drifted,  blown, 
scattered,  and  spread  from  and  ofiFthe  said  railway  station, 
wall,  and  embankment,  so  erected  by  the  defendants  as 
aforesaid,  against,  into,  and  through  the  said  windows,  and 
into  the  said  messuages,  &c.,  and  into  and  amongst  the 
fixtures,  implements,  and  effects  therein;  and  thereby  the 
said  messuages,  &c.,  fixtures,  implements,  and  effects  be- 
came and  were  rendered  dirty,  foul,  and  clbgged  up,  so 
that  the  same  became  and  were  less  fit  and  commodious 
for  the  said  purpose  of  manufacturing  starch  therein  and 
therewith,  and  for  the  other  purposes  to  which  the  same 
had  been  heretofore  used ;  by  means  of  which  said  several 
premises,  the  said  messuages,  &c.,  became  and  were  and 
are  greatly  deteriorated  in  value,  and  the  plaintiffs  have 
been  and  are  greatly  damnified,  &c.,  in  their  reversionary 
estate,  &c. 

Pleas,  first,  not  guilty;  secondly,  as  to  so  much  of 
the  declaration  as  relates  to  the  alleged  hindrance  and 
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prerention^  by  the  means  therein  mentioned^  of  the  light  iC<eA.  of  pum^ 
and  air  from  coming  and  entering  into  and  through  the 
aaid  windows,  &c.,  and  as  to  the  supposed  causes  of  action 
in  respect  thereof,  that  they  the  defendants,  before  and  at 
the  time  of  the  committing  of  the  said  aUeged  grievances 
were,  and  still  are  the  body  corporate  mentioned  in  a  cer- 
tain act  of  Parliament,  made  and  passed  in  the  7  Will.  4, 
intituled  ''  An  Act  for  making  a  Bailway  from  Sheffield  to 
Botherham,'^  &c.,  and  also  in  a  certain  other  act  of  Parlia^- 
ment,  made  and  passed  in  the  8  Vict.,  intituled  ^' An  Act 
to  enable  the  Sheffield  and  Botherham  Railway  Company 
to  raise  a  farther  sum  of  Money,  and  to  amend  the  Act 
relating  to  the  said  Bailway.^'  And  the  defendants  farther 
say,  that  the  said  land  so  in  the  possession  of  the  defend- 
ants  as  in  the  declaration  mentioned  was,  before  and  at 
the  time  of  the  committing  of  the  said  alleged  grieyanoes 
to  which  this  plea  is  pleaded,  and  stiU  is,  land  purchased  by 
the  defendants  after  the  passing  of  the  said  first-men- 
tioned act  of  Parliament,  in  pursuance  of  the  powers  and 
provisions  therein  contained,  for  the  purpose  of  making 
and  providing  a  certain  station,  warehouses,  and  other 
buildings  and  conveniences  for  receiving,  depositing,  load- 
ing, and  keeping  goods,  matters,  and  things  conveyed  and 
intended  to  be  conveyed  upon  the  said  railway  in  the  said 
act  mentioned,  and  for  other  purposes  connected  with  the 
undertaking  thereby  authorized.  And  the  defendants 
further  say,  that  the  said  railway  station,  wall,  and  em- 
bankment in  the  declaration  mentioned,  were  so  erected, 
made,  and  built  in  and  upon  the  said  land  as  in  the  decla- 
ration mentioned,  and  so  kept  and  continued  by  the  de- 
fendants, as  therein  mentioned,  in  the  bouft  fide  execution 
of  the  powers  by  the  said  first-mentioned  act  granted,  and 
for  the  purposes  and  according  to  the  provisions  and  re- 
strictions of  the  same  act,  the  said  railway  station,  waU, 
apd  embankment  having  been  respectively  adjudged  re- 
quisite, and  having  been  constructed  and  made  by  the 
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Bseh.  qfPieM,  defendants  under  the  powers  and  provisions  of  the  said 

'  ^     act,  for  the  purpose  of  providing  a  certain  station  and 

Turner       jbxA,  buildingS|  and  conveniences  for  the  purposes  of  the 

Shbfpibls     said  undertaking,  to  wit,  at  Rotberham  aforesaid,  at  the 

RoTHvaBAH    termination  of  the  said  railway  there,  they  the  defendants 

Bailwat  Co.   ^i^^j^  doing  as  little  damage  as  might  be  in  that  behalf. — 

Verification, 

There  was  also  a  similar  plea  to  the  residue  of  the  de« 
claration. 

Beplication  to  the  second  and  third  pleas,  that  the  said 
messuages,  &;c.,  in  the  declaration  mentioned  are  houses 
and  buildings  which  were  erected  before  the  80th  day  of 
November,  1835,  to  wit,  on  &c.,  and  that  the  said  several 
grievances  in  the  plea  mentioned  were  committed  by  the 
defendants,  and  the  said  messuages,  &c.,  were  thereby  so  in- 
jured and  damaged  as  in  the  declaration  alleged,  without  the 
consent  in  writing  of  the  plaintiffs,  so  being  owners  of  the 
said  several  messuages,  &c.,  as  in  the  declaration  mentioned, 
and  without  the  consent  in  writing  of  any  other  person  in* 
terested  in  the  said  messuages,  &c. ;  and  that  the  said  mes- 
suages, &c.,  were  not,  nor  are  nor  were,  nor  are  any  of  them 
or  any  part  thereof,  specified  in  the  schedule  annexed  to 
the  said  act  of  Parliament  of  the  7  Will.  4,  and  that  the 
omission  oCthe  said  messuages,  &c.,  from  the  said  schedule 
did  not  proceed  finom  mistake, — ^Verification. 

General  demurrers,  and  joinders  in  demurrer. 

The  following  point  was  marked  for  argument  on  the 
part  of  the  defendants : — ^That  tbe  railway  station,  wall,  and 
embankment  in  the  declaration  mentioned,  having  been 
(as  is  admitted  upon  the  pleadings)  erected  in  the  bon& 
fide  execution  of  the  powers  of  the  defendants'  act  of  Par- 
liament, the  defendants  are  protected  by  such  act,  and 
particularly  by  the  6th  section  thereof,  from  being  sued  at 
law  in  respect  of  such  erection ;  and  further,  that  the  20th 
section  of  the  said  act  does  not  extend  or  apply  to  injury 
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or  damage  of  the  description  and  character  of  that  alleged  Bjeek,  of  pum^ 
in  the  declaration.  *  - 

The  case  was  argued  on  a  former  day  in  these  sittings 
(June  22)  hy 


TF.  H.  Watson,  in  support  of  the  demurrer. — ^The  com* 
pany  are  not  liable  in  this  action.  The  question  depends 
upon  the  construction  to  be  put  on  the  20th  section  of  the 
act  of  Parliament,  6  &  7  Will.  4,  c  cix,  which  provides,  that 
nothing  in  the  act  contained  shall  authorize  the  company 
to  take,  i^fure,  or  damage,  for  the  purposes  of  this  act,  any 
house  or  building  which  was  erected  on  or  before  the  80th 
November,  1835,  or  any  land  then  set  apart  and  used  as 
a  garden,  &c.,  without  the  consent  in  writing  of  the  owner 
or  other  person  interested  therein,  other  than  such  as  are 
specified  in  the  schedule,  unless  the  omission  therefrom 
proceeded  from  mistake,  &c.  The  words  ''  injure  or  da- 
mage,'' in  this  clause,  have  reference  to  injury  or  damage 
done  in  the  course  of  taking  or  using  land,  &c.,  for  the 
purpose  of  constructing  the  railway.  The  clause  imme- 
diately follows  those  by  which  the  compulsory  powers  of  en- 
tering upon  and  taking  land  are  vested  in  the  company,  and 
operatea  as  a  proviso  on  and  limitation  of  those  powers. 
The  plaintiffs  should  have  claimed  compensation  under 
the  85th  section,  which  contains  provisions  for  the  settling 
all  differences  which  may  arise  between  the  company  and 
the  owners  and  occupiers  of  any  lands  which  shall  be  taken, 
used,  damaged,  or  if\furiously  affected  by  the  execution  of 
any  of  the  powers  thereby  granted,  and  for  the  payment  of 
satisfaction  or  compensation,  as  well  for  damages  afaready 
sustained  as  for  future  temporary  or  perpetual^  or  any  re- 
curring damages.  Different  words  being  used  in  the  two 
clauses,  it  must  be  supposed  that  they  are  employed  in  dif- 
ferent senses;  and  the  words  ''injuriously  affected '^  are 
larger  in  their  meaning  than  those  of  the  20th  section. 
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Badu  9f  Pkoit  and  comprise  injniy  of  eyeiy  descriptioiij  whether  done 
^  in  the  taking  of  the  land  or  not.  The  6th  section 
ToRMBR  gives  the  general  power  to  enter  npon,  survey,  and  take 
SasmsLD  hinds,  and  to  do  certain  acts  thereon,  and  on  any  lands  ad- 
RoTRiRHAii  joining  thereto,  necessary  for  making,  &c.,  the  railway  and 
Railway  Co.  ^q^j^g^  ''making  satisfaction  in  manner  hereinafter  men- 
tioned to  all  persons  interested  in  any  lands  which  shall 
he  taken,  used,  or  it^wred,  for  all  damages  to  be  hy  them 
sustained  in  or  by  reason  of  the  execution  of  any  of  the 
powers  thereby  granted.^'  Sect.  20  uses  the  like  words — 
''to  take,  ii^ure,  or  damage,  for  the  purposes  of  this  act.'' 
In  Rex  ▼.  Pea9e  (a),  where,  under  an  act  authorizing  a  com- 
pany to  make  a  railway  between  certain  points,  according 
to  a  plan  deposited  with  the  derk  of  the  peace,  fiom  which 
they  were  not  to  deviate  more  than  100  yards,  and  to  use 
locomotive  engines  thereon,  the  railway  was  made  parallel 
and  adjacent  to  an  ancient  highway,  and  in  some  places 
came  within  five  yards  of  it;  on  indictment  against  the 
company  for  a  nuisance  to  the  highway,  by  frightening  the 
horses  of  persons  passing  along  it,  &c.,  it  was  held,  that 
this  interference  with  the  rights  of  the  pubUc  must  be 
taken  to  have  been  contemplated  and  sanctioned  by  the 
legislature,  since  the  words  authorising  the  use  of  engines 
were  unqualified,  and  therefore  that  the  company  were  not 
liable  to  indictment.  So  here,  the  act  of  Parliament  hav- 
ing given  the  company  an  unqualified  authority  to  make 
these  erections,  it  is  not  unreasonable  to  suppose  that,  by 
reason  of  the  public  benefit  arising  finom  the  railway,  the 
company  are  protected  from  actions  or  indictments,  and 
that  the  only  remedy  of  parties  whose  property  is  thus 
affected  is  under  the  compensation  clause.  The  case  of 
Reg.  V.  Eastern  Counties  Railway  Company,  on  the  prosecu- 
turn  of  CoUingridge  (6),  is  a  strong  authority  in  favour  of 
the  defendants.    By  one  of  the  clauses  of  their  act  (6  &  7 

(a)  4  B.  &  Adol.  30  ;  1  Nev.  &  M.  690.  {h)  1  G.  &  D.  589. 
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Wfll.  4,  c.  cvi,  8.  9),  that  company  were  empowered  to  Btek,  tf  Pkoi, 
raise  or  lower  roads,  making  satisfaction  in  manner  there-    ^   *o^^*  ^ 


inafter  mentioned  to  all  persons  interested  in  any  lands  Turkkr 
which  should  be  taken,  used,  or  i$yured,  for  all  damages.  sairruLD 
Then  another  danse  (sect.  29),  "for  settling  aU  differ-  rothmham 
ences  which  might  arise  between  the  company  and  per-  R^'i-^^^  c®. 
sons  interested  in  any  lands  which  should  or  might  be 
taken,  used,  damaged,  or  nyuriaualy  affected  by  the  execu- 
tion of  the  act,''  contained  provisions  for  the  summoning 
of  a  jury  to  inquire  into  the  amount  to  be  paid  by  way  of 
satisfaction  for  damages,  to  be  assessed  "  separately  from 
the  value  of  the  land  so  to  be  taken  or  used  as  aforesaid  :** 
and  it  was  held,  that  although  the  directions  of  this  section 
applied  in  terms  to  compensation  for  such  land  only  as 
should  be  taken,  and  to  the  ulterior  damage  consequent  on 
sach  taking,  yet  the  clause  extended  also  to  a  case  where 
the  land  of  a  party  had  not  been  taken,  but  had  been  in- 
juriously affected  by  the  lowering  of  a  road  in  front  of  it, 
whereby  the  access  to  it  was  impeded.  In  that  case  da- 
mage similar  in  its  nature  to  the  present,  and  done  to  land 
not  inserted  in  the  schedule,  was  held  to  be  within  the 
terms  of  a  similar  compensation  clause.  And  it  is  bene- 
ficial to  both  parties  that  it  should  be  so.  If  an  action  be 
maintainable,  this  erection  must  be  abated  altogether,  al- 
though declared  by  the  act  to  be  a  public  benefit.  All 
parties  have  notice,  by  the  depositing  of  the  plan,  and  the 
advertisements  in  the  Gazette,  of  the  intended  Une  of  the 
railway,  and  whether  their  houses  are  likely  to  be  affected 
by  the  use  of  it;  and  the  compensation  clause  gives  them 
a  permanent  and  complete  remedy.  The  legislature  has 
declared  this  railway  to  be,  when  finished,  a  public  high* 
way :  can  it  then  be  liable  to  be  pulled  to  pieces  for  having 
injuriously  affected  some  land  lying  in  the  neighbourhood, 
where,  perhaps,  such  injury  could  not  by  possibility  be 
foreseen, — as,  for  example,  in  the  case  of  a  well  corrupted 
or  dried  up  by  the  construction  of  the  line?    It  is  a  most 
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Eteh.  of  PUat,  important  question  to  railway  companiei,  nnoe,  if  the  action 

^   ^^*  ^    be  maintainable,  there  is  no  limit  to  snch  addons  until  the 

TuBNBB      railway  be  discontinued ;  nay,  the  party  may  himself  enter 

Shefhsld     and  abate  the  aUeged  nuisance,  by  pulling  down  the  station 

RoTHBRHAic    ^^^  embaukmeut,  and  altogether  destrojring  the  railway. 

Railway  Co.   ^i^}^  respect  to  the  injury  by  the  drifting  of  the  dust,  that 

cannot,  at  all  events,  be  actionable,  unless  it  be  caused  by 

negligence  in  the  construction  of  the  works ;  not  for  the 

mere  drifting  or  blowing  of  sand  in  dry  weather,  which  is 

necessarily  incident  to  the  use  of  the  railway :  T^arbervil 

▼.  Stamp  (a),  Vaughan  v.  Menlove  (6). 

Crampton,  contra. — The  question  arising  on  both  jbhe 
pleas  is  predsely  the  same;  the  complaint,  as  to  both 
these  matters,  is  of  a  construction  of  the  defendants'  works, 
whereby  injury  is  done  to  the  freehold  of  the  house,  so  as 
to  affect  the  reversioner.  It  is  altogether  a  question  as  to 
the  proper  const^ruction  of  the  20th  section,  and  it  clearly 
cannot  be  a  case  within  the  compensation  clause,  unless  by 
section  20  the  company  were  authorised  to  do  this  act. 
It  is  an  established  rule,  that  private  acts  of  Parliament  of 
this  kind  are  in  the  nature  of  coniracte  with  the  public, 
and  are  to  be  construed  most  strongly  as  against  the  con- 
tracting party  whose  words  they  are.  And  it  is  submitted 
that  the  true  construction  is,  that  with  respect  to  the  fa- 
voured cases  excepted  in  section  20,  the  parties  injured  are 
left  to  their  common-law  remedy  by  action.  Such  is  the 
grammatical  construction  of  the  words,  and  why  are  they  to 
be  restrained  as  against  the  parties  using  them  ?  How  can 
it  be  said  that  it  is  not  an  if^ury  to  the  plaintiffs'  house? 
It  is  averred  in  the  declaration,  and  that  is  confessed  by 
the  demurrer,  to  be  a  permanent  injury,  i.  e.  to  the  rever- 
sion. With  respect  to  the  argument  ab  inconvenienti, 
that  applies  equally  against  the  company.     Suppose  in 

(a)  1  Salk.  13.  (h)  3  Bing.  N.  C.  468 ;  4  Scott,  244. 
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the  course  of  their  operations  a  well  were  tapped  at  a  dis-  ^^*-  ^  ^^^f 
tanoe  of  two  miles,  which  was  not  discovered  nntil  after  ^  *  - 

the  lapse  of  the  six  months ;  in  that  case  the  remedy  is  Turku 
lost  altogether,  if  it  be  only  within  the  compensation  Shbffibld 
clause.  This,  however,  is  purely  a  question  of  comtruction^  Rotbirham 
and  is  not  to  be  tried  by  a  balance  of  inconveniences.  ^^'•^*^  ^^ 
It  is  a  special  exception  in  favour  of  this  particular  class 
of  houses,  for  the  very  object  of  leaving  the  owners  to  the 
exercise  of  their  common-law  rights.  The  20th  section  is 
not  merely  a  restriction  on  the  deviation  clauses,  but  is  a 
prohibition  of  any  taking,  injuring,  or  damaging  the 
houses,  &c.,  therein  specified,  for  any  of  the  purposes  of 
the  act ;  and  if  such  injury  is  prokibUed,  it  is  dear  that  the 
compensation  clauses  do  not  apply,  as  they  can  only  be 
applicable  to  the  cases  where  the  act  contemplates  that 
such  injury  in  to  be  committed.  The  case  is  brought  by 
the  replication  within  the  precise  terms  of  the  20th  sec- 
tion. Is  it  an  injury  to  the  premises?  That  is  distinctly 
admitted,  as  the  gist  of  the  action  is  such  an  injury  to 
the  premises  as  to  affect  the  reversion.  Is  it  an  injury  to 
premises  excepted  ?  All  buildings  erected  before  the  80th 
November,  1886,  are  excepted,  and  these  were  built  before 
that  date.  And  how  can  the  Court  decide  against  the 
replication,  without  repealing  that  exception? 

fFatson,  in  reply. — Compensation  clauses,  in  acts  of  this 
nature,  have  always  been  largely  construed :  as,  for  ex- 
ample, in  the  cases  relating  to  the  Hungerford  Market  (a). 
Here  thfi  legislature  must  have  contemplated  that  this  rail- 
way would  pass  through  a  town,  and  would  necessarily  do 
some  injury  of  this  nature,  which  ought  to  be  com- 
pensated. 

Cur.  adv.  vult. 


(a)  Ex  parte  Farlow^  2  B.  &      Market  Company^  4  B.  &  Adol. 
Adol.  341  ;  Bex  t.  Hungifford     692;  I  Nev.  &  M.  404. 
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Bxek.  ^  pfew,      The  judgment  of  the  Court  was  now  delivered  by 
1842. 

TuftMsa  Parks,  B. — ^The  question  raised  by  the  pleadings  in  this 

Shsfpibld     case  is,  whether  the  defendants  were  authorized  by  their 

^BKHAH    **^'  ^  constructing  their  railway  station,  to  erect  a  station 

Railway  Co.   and  embankment  so  near  to  the  house  of  the  plaintifP  as 

to  obstruct  its  lights,  and  cause  damage  to  it  by  the  dust 

and  dirt  drifted  from  it,  such  house  having  been  erected 

before  the  80th  November,  1835,  the  house  not  having 

been  specified  in  the  schedule,  nor  omitted  therefrom  by 

mistake,  and  no  consent  in  writing  to  the  construction  of 

the  station  or  embankment  having  been  obtained  from  the 

plaintiff,  or  any  other  person  interested  in  the  house.    We 

think  the  defendants  were  not  authorized,  and  that  the 

plaintiff  is  entitled  to  our  judgment. 

The  question  turns  on  the  20th  section  of  the  6  &  7 
Will.  4,  c  cix.  [His  Lordship  read  it.]  Adopting  the 
ordinary  grammatical  construction  of  the  clause,  the  com- 
pany could  neither  take  the  house  in  question,  nor  do  any, 
act  by  which  it  should  be  injured  or  damaged;  and  such 
construction  certainly  ought  to  prevail,  unless  it  lead  to 
an  absurdity,  or  be  manifestly  repugnant  to  the  intention 
of  the  legislature,  as  collected  from  the  context,  in  which 
case  the  language  may  be  modified  so  as  to  obviate  such 
absurdity,  or  cure  such  repugnance.  The  argument, 
which  brought  before  us  all  the  material  clauses  of  the  act, 
and  pointed  out  some  inconveniences  arising  from  con- 
struing the  proviso  according  to  the  ordinary  sense  of  its 
words,  has  failed  to  convince  us  that  this  construction 
is  repugnant  to  the  rest  of  the  act,  or  that  any  absurdity 
would  follow  if  it  were  adopted. 

There  is  no  doubt  some  inconvenience  to  the  company, 
in  their  being  exposed  to  actions  for  unforeseen  conse- 
quential damages  arising  from  their  acts  to  houses,  build- 
ings, gardens,  &;c.,  not  comprised  within  the  schedule,  as 
by  stopping  springs  communicating  with  them,  or  the 
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like :  and  we  are  not  prepared  to  say  that  such  inconve-  JSxeh.  nf  PUat, 
Bienoe  may  not  afford  a  ground,  in  those  cases  where  the  ^^^' 
damage  could  not  be  foreseen,  for  limiting  the  general  ex- 
pression, and  exempting  the  company  fiom  liability  to  an 
action,  leaying  to  the  party  injured  his  right  to  compensa- 
tion for  the  damage  sustained.  On  that  point,  however, 
we  pronounce  no  judgment.  But  in  such  a  case  as  this,  in 
which  the  damage  could  have  been  foreseen  when  the 
station  and  embankment  were  made,  we  see  no  reason  to 
qualify  the  words  of  the  clause,  and  consequently  the  com- 
pany are  liable  to  an  action  for  damaging  the  house  in 
question,  by  reason  of  the  obstructing  of  its  lights,  and  the 
nuisance  to  it  by  dust  and  dirt  from  the  erecting  of  the 
station  and  embankment  so  near  to  it.  As  this  house  was 
erected  before  80th  November,  1885,  the  company  ought 
to  have  considered,  before  the  act  was  passed,  whether  the 
construction  of  any  of  these  works  would  be  injurious  to 
it,  and  caused  it  to  be  inserted  in  the  schedule;  and  if  that 
had  been  done,  the  owner  of  the  house  would  have  been 
put  on  his  guard,  and  might  have  opposed  the  passing  of 
the  act.  It  was  the  fault  of  the  company  to  omit  it,  and 
they  must  suffer  for  the  omission ;  and  as  they  cannot  now 
be  permitted  to  purchase  the  house  directly  without  the 
owner's  consent,  so  they  cannot  be  allowed  to  buy  it  indi- 
rectly, by  causing  its  lights  to  be  obstructed,  and  then 
leaving  the  owner  to  receive  compensation  under  the  act. 


Judgment  for  the  plaintiff. 
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Exeh.  rf  PUt, 
1842. 


Wentworth  v.  OuTHWAiTS  and  Others. 


My  7. 

H.  &  Ca,  of  Trover  by  the  sheriff  of  Yorkshire  for  twenty  mats  of 
•old  to  w.,  of    flax.    Fleas,  not  gailty  and  not  possessed ;  on  which  issues 

Mickley  Mills,    „^,^  ;^;„^j 

ncarLeed.,       Were  joined. 

twenty  mau  of       ^t  the  trial  before  Parhe,  B.,  at  the  last  Spring  Assizes 

flax,  they  were,  '       '  r       o 

on  the  10th  of  at  York,  it  appeared  that  on  the  10th  of  August,  1841, 
rd£*ay  to "  ^  Mcssrs.  HiD  &  Co.  of  Hull,  having  sold  to  a  Mr.  Weatherall, 
ri^cd'at'tife"e-  ^^  Mickley  Mills,  a  place  about  thirty  miles  from  Leeds, 
fendanu'  ware-  twenty  mats  of  flax,  they  were  forwarded  by  railway  toLeeds, 
where  it  was  and  duly  arrived  at  the  warehouse  of  the  defendants  (who 
the  defendants  ^^  Carriers)  at  that  town;  and  on  the  16th  of  August, 
Imodrsen t  for  Weatherall  sent  his  cart  there  and  took  away  ten  of  the 
w^  and  to        mats.    It  appeared  that  the  warehouse  was  a  large  shed  at 

give  him  notice 

of  their  arrival,  or  near  the  railway  terminus  at  Leeds,  and  that  it  was  the 
send  his  carts'  custom  for  the  defendants  to  give  notice  of  the  arrival  of 
^h'  'i6  h'  f  ^°  goods  at  their  warehouse  to  Weatherall,  who  sent  his  wag- 
August,  w.  gons  or  carts  for  them,  and  carried  them  to  Mickley  Mills, 
and  took  away  Ou  the  18th  of  August,  there  was  another  sale  by  Hill 
On  JhViSA  of*  *  Co.  to  Weatherall  of  20  other  mats  of  flax,  and  a  quan- 
August.  H.  &  tity  of  other  goods.  The  flax  was  sent  by  railway  to  Leeds, 
twenty  other  '  and  duly  arrived  at  the  defendants'  warehouse,  and  the 

mau  of  flax, 
and  a  quantity 

of  other  goods.  The  flax  was  sent  by  riulway  to  Leeds,  and  arrived  duly  at  the  defendaBts' 
warehouse  ;  the  other  goods  were  sent  by  sloop  to  Boroughbridge.  On  the  arrival  of  this 
flax  at  the  defendants'  warehouse,  notice  was  given  to  W.  by  letter,  which  stated  that  unless  the 
goods  were  tent  for,  they  would  remain  there  at  warehouse  rents.  On  the  S3rd  of  August,  W. 
sent  his  cart  and  took  away  ten  of  the  lattet  mats,  and  left  there  ten  of  the  mats  last  sent,  and 
ten  of  the  former.  Qn  the  8th  of  September,  W.  having  become  insolvent,  the  goods  which  bad 
been  shipped  for  Boroughbridge  were  stopped  in  transitu  at  Hull ;  and  on  the  same  day  the 
ten  mats  of  flax  of  the  second  parcel  were  also  stopped  at  Leeds  by  H.  &  Co.  On  the  1  Ith 
September  the  sheriff  entered,  and  seized  all  the  flax  in  the  defendants'  warehouse  sent  by  H.  & 
Co.,  under  an  execution  against  W.  On  the  I5lh  of  September,  there  was  also  a  stoppage  by 
H.  &  Co.  of  the  remaining  ten  mats  of  the  first  parcel.  It  was  found  by  the  jury  at  the  trial, 
that  the  parties  contemplated  that  the  goods  were  to  be  used  for  the  purpose  of  manufacture  at 
Mickley  Mills : — Held,  under  the  above  circumstances,  that  the  transitus  was  at  an  end  on  the 
arrival  of  the  goods  at  the  defendants'  warehouse. 

Htld,  also,  that  the  stoppage  of  the  goods  which  had  been  shipped  to  go  to  Boroughbridge 
had  not  the  effect  of  revesting  the  property  in  the  parcel  of  flax  which  had  been  sent  to  the 
defendants'  warehouse  at  Leeds,  although  comprised  in  one  joint  contract  with  the  other  good;. 

Semble,  Lord  Jbinger,  0.  B.,  duaenHenit,  that  the  effect  of  a  stoppage  in  transitu  is  not 
to  rescind  the  contract,  but  only  to  replace  the  vendor  in  the  same  position  as  if  he  had  not 
parted  with  the  possession  of  the  goods. 

Held,  that,  at  all  evenU,  the  vendor  had  no  right  to  retake  that  part  which  had  arrived  at 
its  journey's  end. 
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other  goods  were  sent  by  sloop  to  Boroughbridge.    On  the  *«*•  ^  -P&««. 
arrival  of  the  different  parcels  of  flax  at  the  defendants'  '  ^ 

'warehouse^  notice  was  given  to  Weatherall  by  letter,  which    Wbktwobth 
Btatedj  that  unless  the  goods  were  sent  for,  they  would  re-    Outhwaite, 

main  tbete  at  warehouse  rents*  No  rent  was  however 
charged  to  or  paid  by  Weatherall,  On  the  23rd  of  August, 
Weatherall  sent  his  waggon  and  took  away  ten  of  the  latter 
mats^  and  left  there  ten  of  the  mats  last  sent  and  tea  of  the 
former.  Previously  to  the  8tb  of  September  Weatherall 
became  bankrupt,  and  on  that  day,  the  goods  which  had 
been  shipped  for  Boroughbridge  were  stopped  in  transitu 
on  board  the  sloop  at  HtiU.  On  the  same  day  the  ten  mats 
of  the  second  parcel  were  also  stopped  at  Leeds,  Go  the 
lltb  of  September,  the  sheriff  entered  and  seized  all  the 
flax  in  the  defendants*  warehouse  sent  by  Hill  &  Co.,  under 
an  execution  against  Weatherall  at  the  suit  of  Terry  &  Co,, 
bnt  the  officers  saw  only  the  ten  mats  last  sent.  The  de- 
fendants agreed  to  hold  them  for  the  sheriff,  oa  an  indcni- 
nitj^  being  given.  On  the  15  th  of  Sept  embers  there  was  a 
stoppage  by  Hill  &  Co.  of  the  remaining  ten  mats  of  the 
first  parcel. 

The  question  at  the  trial  was,  whether  Hill  &  Co,  had  a 
right  to  stop  the  goods,  on  the  ground  that  the  trail  situs 
was  not  at  an  end  upon  their  arrival  at  the  defendants' 
warehouse.  The  plaint  iff  ^s  counsel  contended  that  it  was 
at  an  end,  and  that  the  defendants'  warehouse  was  con* 
structively  the  warehouse  of  Weatherall  himself.  The 
juiTj  in  answer  to  a  question  put  by  the  learned  Judge, 
found  that  the  parties  contemplated  that  the  flax  was  to 
be  naed  for  the  purpose  of  manlifacture  at  Mickley  Mills, 
His  Lordship  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  reserving  the  question  of  law  for  the  opinion  of 
this  Court,  The  jury  having  accordingly  found  a  verdict 
for  the  plaintiff,  Baines,  in  Easter  Term  last,  obtained  a 
rule  to  shew  cause  why  a  nonsuit  should  not  be  entered ; 
against  which  rale 

VOL.  s.  o  o  M.  w. 
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Exek,  rf  Pkm,      Dundos  and  Cnmpton,  in  Trinity  Tenn  (May  28)^  shewed 
•  ^    cause.    First,  the  transitus  was  at  an  end  on  the  arrival 


Wbwtworth  of  the  goods  at  the  defendants'  warehonse  at  JLeeds.  That 
OvTR WAITS,  was  constractively  the  warehouse  of  Weatherall  himself; 
the  goods  were  kept  there  for  him,  and  if  he  did  not 
send  for  them  upon  notice  of  their  arrival,  he  was  to  pay 
warehouse  rent  The  cases  on  this  subject  are  collected 
in  the  note  to  lAckbarrow  y.  Mason,  in  Smith's  Leading 
Cases  (a),  and  there  the  rule  derived  from  all  the  cases  is 
stated  to  be  '^  that  the  goods  are  in  transitu  so  long  as 
they  are  in  the  hands  of  the  carrier  as  such,  whether  he 
was  or  was  not  appointed  by  the  consignee,  and  also  so  long 
as  they  remain  in  any  place  of  deposit  connected  with 
their  transmission.  But  that,  if  after  their  arrival  at  their 
place  of  destination,  they  be  warehoused  with  the  carrier, 
whose  store  the  vendee  uses  as  his  own,  or  if  they  be  ware- 
housed with  the  vendor  himself,  and  rent  be  paid  to  him 
for  them,  that  puts  an  end  to  the  right  to  stop  in  tran- 
situ/'  For  this  position  the  author  cites  numerous  au- 
thorities, and  amongst  others  Allan  v.  Gripper  {b),  and 
Richardson  v.  Goss  (c).  In  the  former  case,  Bayley,  B.,  in 
giving  his  judgment,  cites  Foster  v.  Frampton{d),  and 
says,  '4t  was  there  decided  that  when  a  vendee,  for  his 
own  convenience,  had  desired  the  carrier  to  let  the  goods 
remain  in  the  carrier's  warehouse  until  he  should  receive 
further  directions,  the  transitus  was  to  be  considered  at 
an  end,  and  the  vendor  was  not  entitled  to  stop  in  transitu 
on  the  insolvency  of  the  vendee."  And  in  Richardson 
V.  Goss,  where  A,  shipped  goods  to  London  to  the  order 
of  B.,  but  before  their  arrival,  B.  became  in  insolvent 
circumstances;  the  goods,  however,  arrived  at  the  wharf 
of  C,  where  goods  shipped  ^or  B.  were  usually  landed, 
and  kept  till  sent  for  by  him,  the  Court  appears  to 

(o)  Pages  431--435.  (rf)  6  B.  &  Cr.  107  ;  2  D.  &  R. 

(6)  2  C.  &  J.  218 ;  2  Tyrw.  217.      108. 
(c)  3  Bos.  &  Pull.  127. 
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have  been  of  opinion  that  the  goods  were  no  longer  in  Exck.  of  pieat, 
transitu  when  they  arriyed  at  C/s  wharf^  "where  thejr    ^  ^^'  . 


were  nsually  landed  and  kept.    In  the  present  case,  the   Wentworth 

goods  haying  been  transmitted  by  railroad  to  Leeds,  ar-    outbwaxti. 

riyed  at  the  defendants'  warehouse,  where  they  were  kept 

fbr  the  consignee,  and  it  was  for  his  convenience  that 

the  delivery  to  him  was  postponed.    That  brings  the  ease 

clearly  within  the  role  laid  down  by  Bayley,  J.,  in  Foster 

V.  Framptcn{a).    He  there  says,  ''Where  a  man  orders 

goods  to  be  dehvered  at  a  particular  place,  the  transitus 

continues  until  they  are  delivered  to  the  consignee  at  that 

place;  but  that  must  be  understood  of  a  delivery  in  the 

ordinary  course  of  business ;  for  if  the  consignee,  before 

the  goods  reach  their  ultimate  destination,  postpones  the 

delivery,  or  does  any  act  which  is  equivalent  to  taking 

actiuil  possession  of  them,  the  transitus  is  at  an  end.'' 

And  Hobroyd,  J.,  there  puts  this  very  case.     He  says, 

"  The  transit  of  the  goods  was  at  an  end  by  the  act  of 

the  consignee's  treating  the  goods  as  his  own  property, 

taking  part  to  his  own  premises,  and  directing  the  other 

part  to  remain  in  the  warehouse  of  the  carrier.   From  that 

moment  the  latter  ceased  to  be  a  carrier,  and  became  a 

mere  bailee."    The  judgment  of  Littledale,  J.,  is  to  the 

same  effect.      The  present  is  even  a  stronger  case,  for 

there  the  consignee  only  took    samples,  whereas  here 

half  of  each  parcel  was  taken.     In  Rotae  v.  Pickford  (6),  a 

trader  in  London  was  in  the  habit  of  purchasing  goods  at 

Manchester,  and  exporting  them  to  the  continent  soon 

after  their  arrival  in  London.    The  goods  so  consigned  to 

him  remained  in  the  waggon-oflSce  of  the  defendants,  who 

were  carriers,  until  they  were  removed  by  his  agent  for 

the  purpose  of  being  shipped.    A  consignment  of  goods 

for  the  trader  was  delivered  to  the  defendants  on  the  9th 

and  12th  of  August.    On  the  14th  and  17th  the  goods 

(a)  6  B.  &  C.  108.  (b)  8  Taunt.  83 ;  1  Moore,  526. 

oo2 
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Exeh.  qfPieait  arrived  at  the  waggon-office  of  the  defendants;  on  the 
.  ^^^'  .  16th  or  17th  the  trader  became  bankrupt,  and  on  the  19tli 
W»NT WORTH  notice  of  non-delivery  to  the  bankrupt  was  given  by  the 
OuTBWAiTB.  consignor  to  the  defendants,  who,  according  to  order  on 
the  2l8t,  delivered  the  goods  to  a  third  house ;  and  it  was 
held,  that  the  assignees  of  the  bankrupt  were  entitled 
to  recover  the  goods  deposited  with  the  defendants,  and 
that  the  right  of  the  consignor  to  stoppage  in  transitu 
ceased  on  the  arrival  of  the  goods  at  the  waggon-office 
of  the  defendants  in  London.  That  case  is  identical  with 
the  present,  except  that  this  is  stronger;  for  there  the 
journey  was  not  at  an  end,  as  the  goods  were  to  go  abroad. 
Unless  something  remains  to  be  done  by  the  carrier,  the 
transitus  is  at  an  end  upon  the  arrival  of  the  goods  at  his 
warehouse.  Here  nothing  remained  to  be  done  by  the 
carrier,  for  the  goods  were  not  to  be  forwarded,  but  to  be 
sent  for  by  the  consignee.  He  might  either  have  sold 
them  there,  or  given  them  a  new  destination.  In  James 
V.  Griffin  (a),  Parke,  B.,  says,  ''  The  actual  delivery  to  the 
vendee  or  his  agent,  which  puts  an  end  to  the  transitus 
or  state  of  passage,  may  be  at  the  vendee's  own  warehouse, 
or  at  a  place  which  he  uses  as  his  own,  though  belonging 
to  another,  for  the  deposit  of  goods ;  Scott  v.  PettU  (6), 
Howe  V.  PicJ{ford;  or  at  a  place  where  he  means  the 
goods  to  remain,  until  a  fresh  destination  is  communicated 
to  them  by  orders  from  himself;  Dixon  v.  Baldwen  (c);  or 
it  may  be  by  the  vendee's  taking  possession  by  himself 
or  his  agent,  at  some  point  short  of  the  original  intended 
place  of  destination.''  It  may  be  said  on  the  other  sidOj 
that  there  was  to  be  a  further  transit  to  Mickley  Mills ; 
but  that  was  not  so,  as  the  consignee  was  to  take  them 
there  in  his  own  carts. 

Secondly,  the  consignee  had  in  fact  taken  away  part  of 
the  goods  sold  under  one  entire  contract,  and  there  are 

(a)2M.  &W.  6.        (6)  3  B.  &  P.  469.       (c)  5  East,  175. 
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many  authorities  to  sbew  that  in  sucli  case  tbe  right  to  stop  -KafcA.  ofpietu, 
in  transitu  is  gone.    Thus,  in  Hammond  v.  Anderson  (a),  a     ^         '  ^ 
number  of  bales  of  bacon,  then  lying  at  a  wharf,  having    Wbntworth 
been  sold  for  an  entire  sum,  to  be  paid  for  by  a  bill  at  two    Outhwaiti. 
months,  an  order  was  given  to  the  wharfinger  to  deliver 
them  to  the  vendee,  who  went  to  the  wharf,  weighed  the 
whole,  and  took  away  several  bales,  and  then  became 
bankrupt,  whereupon  the  vendor,  within  ten  days  from  the 
time  of  the  sale,  ordered  the  wharfinger  not  to  deliver  the 
remainder*    By  the  custom  of  the  trade,  the  charges  of 
warehousing  were  to  be  paid  by  the  vendor  for  fourteen 
days  after  the  sale.   It  was  held  that  the  vendee  had  taken 
possession  of  the  whole,  and  that  the  vendor  had  no  right 
to  stop  what  remained  in  the  hands  of  the  wharfinger. 
\Parkey  B. — In  this  case  there  was  a  clear  intention  to 
separate  the  part  taken  as  the  cart  would  not  hold  more. 
Jlderson,  B. — ^The  consignee  takes  away  part  of  the  goods, 
after  he  knows  that  they  are  lying  at  his  risk,  and  at  a  rent 
in  the  defendants'  warehouse.]     In  Slubey  v.  Heyward  (i), 

A.  shipped  goods  by  the  order  and  on  the  account  of  B., 
to  be  paid  for  at  a  future  day,  and  bills  of  lading  were 
accordingly  signed  by  the  master  of  the  ship ;  one  of  the 
bills  was  immediately  transmitted  to  B.,  who,  before  the  ar- 
rival of  the  ship  at  the  place  of  destination,  sold  the  goods 
and  indorsed  the  bill  of  fading  to  C.  After  the  arrival  of 
the  ship,  and  a  delivery  of  part  of  the  goods  to  the  agent  of  C, 

B.  became  bankrupt,  without  having  paid  A.  the  price  of 
the  goods ;  and  it  was  held  that  by  this  delivery  the  tran- 
situs  was  at  an  end  as  to  the  whole  of  the  goods.  Betts  v. 
Gibbons  (c)  is  to  the  same  effect.  At  all  events,  the  plain- 
tiff is  entitled  to  recover  ten  mats,  as  the  sheriff  seized  the 
whole  twenty  mats  before  the  consignors  stopped  the  other 
ten. 

Thirdly,  it  is  said  that  as  another  part  of  the  goods,  which 

(a)  1  N.  R.  69.  (c)  2  Ad.  &  Ell.  57;  4  Nev.  & 

(b)  2  H.  Bl.  504.  M.  64. 
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Ejceh,  of  Pleat,  were  Sent  by  rirer  nav^tion  to  Boroughbridgej  were  atop- 

.^'^     ped  in  dne  time,  and  the  whole  was  contained  in  one  joint 

Wbntwoath    contract^  it  had  the  effect  of  rescinding  the  contract,  and 

ouTHWAiTB.    revesting  the  property  in  the  whole  in  the  consignor.    But 

that  cannot  be  so;  the  authorities  are  strong  against  the 

effect  of  the  stoppage  being  to  rescind  the  contract;  and 

even  if  the  stoppage  had  that  effect  in  general,  the  point 

does  not  arise  in  the  present  case,  as  here  the  stoppage  of 

part  of  the  goods  could  at  most  only  have  the  effect  of 

rescinding  the  contract  pro  tanto,  and  revesting  the  pro* 

perty  in  the  last-mentioned  portion  of  the  goods. 

Baines,  Martinj  and  Liddell,  in  support  of  the  rule. — 
The  rule  is,  that  an  unpaid  vendor  has  always  a  right  to 
stop  the  goods  which  he  has  forwarded  to  the  vendee  under 
a  contract  of  sale,  whilst  they  are  on  their  transitus,  in  the 
event  of  the  vendee  becoming  insolvent.  Here  the  twenty 
mats  which  were  stopped  at  Leeds  on  the  8th  of  Septem- 
ber, were  merely  at  the  warehouse  of  the  carriers  on  their 
way  to  the  consignee  at  Mickley  Mills,  the  place  of  their 
ultimate  destination,  and  the  vendor  had  therefore  a  right 
to  stop  them.  Lord  Tenterden,  in  his  Treatise  on  Ship- 
ping (a),  states  the  tne  principle  applicable  to  these  cases. 
He  there  says, "  Gk)ods  are  deemed  to  be  in  transitu,  not  only 
while  they  remain  in  the  possession  of  the  carrier,  whether 
by  water  or  land,  and  although  such  carrier  may  have  been 
named  and  appointed  by  the  consignee ;  but  also  where 
they  are  in  any  place  of  deposit  connected  with  the  trans- 
mission and  delivery  of  them,  and  until  they  arrive  at  the 
actual  or  constructive  possession  of  the  consignee,  at  the 
place  named  by  the  buyer  to  the  seller  as  their  destin- 
ation. But  if  the  consignee,  before  the  goods  reach  their 
ultimate  destination,  does  any  act  which  is  equivalent  to 
taking  actual  possession  of  them,  the  transitus  is  at  an 

(a)  Page  464,  6th  edit 
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end"  Here  the  place  contemplated  between  tlieae  parties  Bra.  of  puat, 
aa  the  destination  of  tlie  goods  was  Micklqr  Mills^  and  the  ^  ^  ^ 
Tendee  had  done  no  act  equivalent  to  taking  possession  of  Wbntworth 
them.  According^  therefore,  to  the  principle  laid  down  outbwaitb. 
by  Lord  Tenterden,  nothing  less  than  an  actual  arrival  at 
the  place  of  destination  would  take  away  the  vendor's  right 
to  stop  the  goods.  In  Stokes  v.  La  Rwiere,  which  is  quoted 
in  the  argnipeut  in  BohtUngk  v.  IngUs  (a),  Lord  Manafield 
is  stated  to  have  said, ''  No  point  is  more  dear,  than  that  if 
goods  are  sold  and  the  price  not  paid,  the  seller  may  stop 
them  in  transitu,  /  mean  in  every  sort  of  passage  to  the 
hands  qf  the  buyers."  Have  these  goods  come  into  the 
actual  possession  of  the  consignee  ?  Clearly  not.  But 
then  it  is  said  that  they  were  constructively  in  his  pos- 
session, as  he  was  to  send  for  them,  and  they  were 
there  lying  at  a  rent  until  he  did  so.  But  there  was  no- 
thing to  shew  that  any  actual  rent  had  been  agreed  to  be 
paid,  or  ever  was  paid.  The  letter  which  the  defend- 
ants sent  to  the  consignee,  stating  that  unless  the  goods 
were  taken  away,  they  would  remain  at  warehouse  rent, 
did  not  constitute  the  dealing  between  the  parties,  since 
there  was  no  assent  to  it  on  the  part  of  the  consignee;  and 
the  defendants  made  no  demand  for  rent  whai  the  sheriff 
seized  the  goods,  neither  was  it  shewn  that  they  had  ever 
received  any  rent  on  former  dealings  between  them  and 
Weatherall.  It  was  the  practice,  no  doubt,  for  Weatherall 
to  send  his  cart  to  fetch  the  goods  from  Leeds,  but  the 
vendors  knew  nothing  of  that.  The  original  destination 
was  Mickley  Mills,  and  nothing  took  place  subsequently  to 
alter  it.  [Parke,B. — ^WouldnotWeatherall  have  been  liable 
for  warehouse  rent  ?]  No;  it  is  submitted  he  would  not,  as  it 
had  not  been  the  course  of  dealing  between  them.  {Parke^  B. 
— ^If  from  the  notice  Weatherall  might  be  liable  to  ware- 
house rent,  the  defendants'  not  insisting  on  it  may  have 

(a)  3  East,  397. 
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Exeh.  rf  Piia$,  bceu  a  forbeaxauce  to  enforce  the  rights  rather  than  the 
.   ^^^'  .    absence  of  the  right  itself.]     But  that  cannot  aflfect  the 
Wbntworth  right  to  stop  in  transitu.    In  Morley  t.  Hay  (a),  it  was 
OuTHWAiTf.    held  that  the  right  of  the  vendor  to  stop  in  transitu  is 
paramount  to  any  lien  against  the  purchaser.    It  was  there 
urged  in  argument^  that  a  wharfinger  had  a  general  lien : 
to  which  Bayley,  J.,  answers,  '*  Not  upon  goods  which  are 
going  forward  to  another  place ;"  and  Parke,  J.,  says,  "  Not 
against  a  party  who  has  a  right  to  stop  in  transitu/'    And 
Bayley,  J.,  afterwards  adds,  ''A  wharfinger  can  deriye  a 
title  to  a  general  lien  only  by  contract,  but  here  the  plain- 
tiffs claim  paramount  Gumble  (the  consignee),  the  party 
with  whom  such  contract  must  have  been  made/'    The 
stoppage  was  in  this  case  complete,  according  to  the  prin- 
ciple laid  down  by  Lord  Abinger,  C.  B.,  in  Gibson  v.  Ctir- 
ruiher8{b).    His  Lordship  there  entered  into  a  complete 
investigation  of  the  law  on  this  subject,  and  although  he 
dissented  from  the  rest  of  the  Court  upon  another  point, 
there  was  no  difference  of  opinion  in  this  respect     He  goes 
through  all  the  cases,  and  amongst  others  adverts  to  Hanson 
V.  Meyer  (c),  and  states  that,  as  far  as  that  decision  goes, 
''  it  is  a  dedsion  that  the  assignees  of  the  bankrupt  ven- 
dee can  have  no  property,  as  against  the  vendor,  in  any 
part  of  the  goods  which  have  not  been  actually  delivered, 
or  of  which  the  transitus  has  not  terminated.''    And  he 
adds,  that  although  by  the  law  of  England  the  contract  for 
sale,  and  delivery  to  a  carrier,  transfer  the  property  from 
the  vendor  to  the  vendee,  yet  nevertheless  the  vendee,  if 
insolvent,  cannot  maintain  an  action  of  trover  against  the 
vendor  or  his  agent,  if  the  vendor,  before  the  arrival  of  the 
goods  at  their  destination,  take  measures  to  provent  their 
delivery  to  the  vendee.    The  true  question  in  these  cases 
is,  had  the  goods  arrived  at  the  destination  given  by  the 
vendee  to  the  vendor?  and  here  they  clearly  had  not,  for 

(a)  3  Man.  &  Ry.  396.     (b)  8  M.  &  W.  321.      (c)  6  East,  614. 
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Mickley  Mills  was  that  place  of  destination.    Although  it  B*eh,  rf  piea*, 
had  been  the  practice  for  Weatherall  to  send  his  cart  for  ^ 

the  goods,  the  vendors  knew  nothing  of  it.  [Parke,  B.  Wbhtwo*th 
— ^It  did  not  appear  that  the  defendants  ever  sent  the  Outhwaitb. 
goods  to  Mickley  Mills.  The  finding  of  the  jnry  was, 
that  the  parties  contemplated  that  the  flax  was  to  be 
used  at  Mickley  Mills,  but  it  is  not  said  that  that  was 
mentioned  as  the  place  of  destination.]  The  true  ground  of 
the  right  of  stoppage  in  transitu  is  that  on  which  it  is  put 
by  Lord  Abinger  in  Gibson  v.  CamUhers,  namely,  that  it 
is  no  part  of  the  contract,  but  that  the  law  gives  the  right. 
[Lord  Abinger,  C.  B. — But  is  it  not  open  to  the  party 
to  shew  the  fact  as  to  where  the  vendee  intended  the  goods 
to  be  brought?  Parke,  B.— The  ultimate  place  of  destina- 
tion is  that  place  to  which  the  carrier  is  to  carry  the  goods, 
and  where  the  vendee  is  to  receive  them.]  In  Whitehead 
V.  Anderson  (a),  Parke,  B.,  in  delivering  the  judgment  of 
the  Court,  lays  down  the  law  as  clearly  settled,  "  that  the 
unpaid  vendor  has  a  right  to  retake  the  goods  before  they 
have  arrived  at  the  destination  originally  contemplated  by 
the  purchaser,  unless  in  the  meantime  they  have  come  to 
the  actual  or  constructive  possession  of  the  vendee.''  It 
is  admitted,  that  if  it  had  been  communicated  to  the  ven- 
dors that  the  vendee  was  to  send  for  the  goods  to  Leeds, 
that  would  be  the  terminus  of  the  transit,  and  the  place 
of  destination ;  but  it  was  not  so.  The  case  falls  precisely 
within  the  principle  laid  down  by  the  Court  in  James  v.  Grif" 
fn.  There  Parke,  B.,  says  {b), ''  Suppose  the  vendee  to  order 
goods  which  he  purchased  to  be  left  at  an  inn,  which  was 
also  the  receiving  house  of  a  carrier,  for  the  purpose  of 
being  forwarded  to  his  own  residence,  their  intended  place 
of  destination ;  but  from  the  non-disclosure  by  the  vendor 
of  that  purpose,  the  innkeeper  supposed  that  he  was  to 
keep  the  goods  till  the  vendee  came  himself  for  them,  or 

(a)  .9  Mee.  &  W.  534.  {c)  Page  635. 
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Bxek.  ff  PUat,  ordered  them  to  be  sent  elsewhere.  There  is  no  doubt,  I 
^  ^^^  ^  apprehend^  that  notwithstanding  such  ignorance  of  the 
Wbmtwobtb  innkeeper  of  his  real  character,  the  tranaitua  would  not  be 
OuTHWAiTB,  at  an  end  whilst  the  goods  were  in  the  innkeeper's  posses- 
sion/' No  case  can  be  more  applicable  to  the  present  than 
the  case  there  supposed.  And  Lord^^M^er,  C.  B.,  said  (a), 
''that  as  long  as  the  goods  had  not  come  into  the  actual  pos- 
session of  the  bankrupt,  or  to  the  possession  of  some  imme- 
diate agent,  who  was  finally  to  receive  them  on  his  account, 
the  transitus  still  continued,  and  therefore  it  was  compe- 
tent to  the  yendor  to  stop  them  in  transitu/'  The  cases 
of  Foster  v.  Erampton  and  Rawe  y.  Pid^ard,  which  have 
been  cited  on  the  other  side,  are  distinguishable.  In  those 
cases  the  consignee  had  no  warehouse,  and  the  goods  were 
not  small  parcels,  but  large  hogsheads,  which  necessarily  re- 
quired a  warehouse  to  reoeiye  them  in.  And  as  was  obseryed 
of  the  latter  case  by  Bayley,  J.,  in  Coaie$  v.  MaUion  (6), 
"  The  vendor  had  sent  the  goods  to  the  place  where  he  was 
directed  by  the  vendee  to  send  them,  and  it  was  then  at 
the  option  of  the  latter  to  send  them  to  any  place  on  the 
continent.  There  was  no  ulterior  place  of  destination 
named  to  the  vendor."  And  he  adds,  ''The  principle  to 
be  deduced  from  these  cases  is,  that  the  transitus  is  not 
at  an  end  until  the  goods  have  reached  the  place  named  by 
the  buyer  to  the  seller  as  the  place  of  their  destination.'' 
The  jury  here  could  not  have  found  that  the  parties  con- 
templated that  the  goods  were  to  go  to  Mickley  Mills  to 
be  manufactured,  unless  they  thought  that  that  was  the 
place  of  their  destination.  [Parke,  B. — Suppose  the  goods 
had  been  put  into  Weatherall's  cart,  and  it  was  conveying 
them  to  Mickley  Mills 7]  That  wouldfidl  within  a  different 
principle;  there  the  goods  would  have  come  into  the  ac- 
tual possession  of  the  vendee,  which  is  one  of  the  excep- 
tions.   So  in  the  case  ot Hammond  y.  Anderson,  thevendee 

(a)  Pi^  636.  (6)  6  B.  &  Cr.  426. 
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had  taken  possesBion  of  the  whole^  and  the  right  of  stop-  Bxeh,  ef  Pieu, 
page  was  therefore  gone.  .    ^     ^ 

Secondly,  it  is  said  there  has  been  a  part  deKverj  of  the  Wbntwo&tb 
goods,  and  that  that  amounted  to  a  taking  possession  of  the  outhwaitb. 
whole  by  the  consignee,  whereby  the  right  of  stoppage  in 
transitu  was  gone.  But  this  case  is  distinguishable  from 
those  which  have  been  cited  on  the  other  side,  and  even  if 
it  be  not,  the  rule  has  been  of  late  very  much  restricted.  In 
J<me8  y.  Janes  (a),  where  there  had  been  a  part  delivery  of 
the  goods,  the  question  is  stated  to  be  quo  animo  the  act  is 
done ;  whether  with  the  intention  of  taking  the  possession 
and  dominion  of  the  whole  of  the  goods  or  not.  And 
Parke,  B.,  there  says, ''  The  taking  of  samples  is  an  equi- 
vocal act :  it  might  be  that  he  took  them  in  order  to  ascertain 
whether  he  could  dispose  of  any  part  of  the  goods  there, 
without  intending  thereby  to  take  actual  possession.  Again, 
the  actual  delivery  of  the  140  sacks  is  not  sufficient;  it  is 
no  more  than  a  delivery  of  140  sacks  to  a  purchaser  of  140, 
and  not  done  with  a  view  to  take  possession  of  the  whole.'' 
In  Di»on  v.  Yaies  (&),  where  also  there  had  been  a  part  de- 
livery, it  was  held  that  the  vendee  never  had  acquired  the 
actual  possession  of  the  goods.  There  all  the  cases  were  fully 
cited  in  the  argument,  but  Liitledale,  J.,  says,  ''Then  it  is 
said  there  was  a  part  delivery  here,  and  that  that  in  point 
of  law  operated  as  a  constructive  delivery  of  the  whole.  But 
that  rule  is  confined  to  cases  where  the  delivery  of  part  is 
intended  to  be  a  delivery  of  the  whole.''  There  was  here 
no  such  part  delivery. 

But  thirdly,  even  if  the  transitus  was  at  an  end  on  the 
arrival  of  the  goods  at  the  defendants'  warehouse,  there 
was  here  a  stoppage  of  that  part  of  the  gOQds  which  had 
been  shipped  to  go  to  Boroughbiidge,  and  as  they  were  in- 
cluded in  one  joint  contract  with  the  flax  last  sent,  the  stop- 

(a)  8  M.  &  W.  431,  442. 
{b)  6  B.  &  Adol.  313;  2  Nev.  &  Man.  177. 
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Exeh.  of  Pleat,  page  of  that  part  had  the  effect  of  rescinding  the  contract, 
1842.  ^  and  revesting  the  whole  in  the  vendor.  If  the  effect  of  a 
vtbntworth.  stoppage  in  transita  is  to  rescind  the  contract,  (and  it  is  sub- 
QuTHWAiTB.  niitted  that  it  is),  the  vendors  are  entitled  to  the  whole  of 
the  goods  comprised  in  the  contract.  There  is  no  authority 
against  its  having  that  effect,  but  the  cases  lean  rather  to 
the  contrary,  though  the  point  has  never  yet  been  express- 
ly decided.  In  Edwards  v.  Brewer  (a),  Parke,  B.,  says, 
^'  Whether  the  effect  of  the  stoppage  in  transitu  be  to  re- 
scind the  contract,  or  merely  to  revest  the  lien,  does  not 
seem  to  be  quite  settled  -/^  and  he  refers  to  Clay  v.  Harri-^ 
son  (i).  And  in  James  v.  Griffin  (c)  he  also  says,  ^'  Whe- 
ther this  act  of  retaking  rescinds  the  contract,  or  merely' 
restores  the  right  of  possession,  can  hardly  as  yet  be  con- 
sidered as  finally  determined.^'  [Lord  AUnger,  C.  B. — 
Surely  the  stoppage  in  transitu  can  only  affect  such  of  the 
goods  as  are  actually  stopped.]  It  is  submitted  that  a 
stoppage  of  any  part  of  the  goods  operates  as  a  stoppage 
of  all  that  have  not  actually  come  to  the  hands  of  the 
vendee.  In  Clay  v.  Harrison,  the  Court  seems  rather  to 
have  been  of  opinion  that  by  a  stoppage  in  transitu  the 
contract  was  rescinded.  [Parke,  B. — ^That  certainly  was 
not  the  decision  of  the  Court.]  In  that  case  Paiteson  says 
in  argument,  ^'  By  the  common  law  the  property  in  goods 
passes  by  the  sale ;  if  payment  is  to  be  made  immediately, 
the  vendor  has  a  right  to  hold  them  till  payment  is  made; 
but  if  credit  is  given  he  cannot  do  so/'  iiponwhichBayley,  J., 
says,  "  Does  not  the  vendor  by  stopping  in  transitu  abandon 
all  rights  that  he  had  against  the  purchaser  ?''  from  which  it 
may  be  inferred  that  the  learned  Judge  thought  it  had  the 
effect  of  rescinding  the  contract.  Paiteson  in  answer  citdb 
Kymer  v.  Suwercropp  {d) ;  but  that  was  a  case  of  lien,  and 
not  of  stoppage  in  transitu.  But  there  is  no  case  which  de- 
cides that  a  man  can  stop  in  transitu,  and  maintain  an  ac- 

(a)  2  M.  &  W.  379^ ^  (c)  Id.  632.     ^ 

(6)  10  B.  &  C.  99.  (rf)  1  Camp.  109. 
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tion  for  the  price  of  the  parcel  which  has  been  delivered.  Bseeh.  qf  PUoi^ 
In  LUt  V.  Cowley  {a),  Oibbs,  C.  J.,  says,     "  The  law  of  stop-     ^.J^^L^ 
page  in  transitu  says,  that  the  propertjTwhich  was  before    w»wtworth 
in  the  bankrupt  may  be  revested  in  the  seller  by  notice  to-  outbwaits. 
the  carrier.    The  plaintiffs  give  that  notice  to  the  carrier, 
and  thereby  revest  the  property.    Before  such  notice  to  the 
carrier  to  stop  the  goods,  the  purchaser  may  bring  trover 
for  them ;  after  such  notice,  the  seller  may  bring  trover.'' 
It  appears  clearly  from  those  expressions,  that  his  opinion 
was  that  not  merely  the  possession  was  regained,  but  the 
property  was  revested.     The  judgment  of  Lord  AHnger^ 
C.  B.,  in  Gibson  v.  Carruihers,  also  plainly  shews  that  his 
Lordship  thought  that  a  stoppage  in  transitu  had  the  effect 
of  rescinding  the  contract.    If  such  be  its  effect,  its  ope- 
ration here  was  to  revest  the  property  at  all  events  in  the 
ten  mats  last  sent,  which  had  not  been  delivered  by  the 
defendants. 

Lord  Abinoer,  C.  B. — It  seems  to  me  that  a  great  part  of 
the  very  learned  argument  which  we  have  heard  turns  upon 
a  question  of  fact,  whether  Leeds  was  the  place  of  destination 
to  which  the  goods  were  to  be  sent.  It  may  be  the  place  of 
destination  at  which  the  goods  are  to  be  at  the  consignee's 
risk,  and  I  think  that  in  this  case  it  was  the  place  where 
they  were  to  be  at  his  risk  until  he  sent  for  them ;  and  if 
so,  and  they  were  not  to  be  forwarded  by  the  defendants, 
that  was  a  place  of  agency  to  receive  the  goods,  and  conse- 
quently the  transitus  was  at  an  end.  As  to  the  question 
whether  the  stoppage  in  transitu  had  the  effect  of  rescind- 
ing the  contract,  and  revesting  the  property  in  the  ten 
mats  which  had  not  been  delivered,  we  wish  to  take  time 
to  consider. 

Par^b,  B. — ^I  entirely  concur  in  the  opinion  which  has 
been  expressed  by  my  Lord  Chief  Baron  on  the  principal 

(a)  7  Taunt  170. 
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Ejteh,  of  Pleas,  package  was  seized  hj  the  sheriff,  the  plaintiff,  on  the 
1842.        jj^i^  ^£  September.      But  in  the  mean  time  some  re- 
Wbktwortb   maining  parcels,  comprised  in  the  same  contract,  which 
OuTBWAiTB.   ^ere  forwarded  by  water-carriage  to  Boroughbridge,  were 
stopped  in  transitu  on  the  8th  September,  and  it  was  con- 
tended for  the  defendants,  that  this  had  the  effect  of  revest- 
ing in  the  consignor,  at  that  time,  all  the  parcels  contained 
in  that  contract,  and,  amongst  others,  that  seized  by  the 
sheriff  on  the  11th  September.   We  are  all  of  opinion  that 
this  objection  to  the  plaintiff's  right  to  recover,  in  respect 
of  the  last-mentioned  parcel,  cannot  prevail. 

What  the  effect  of  stoppage  in  transitu  is,  whether  entirely 
to  rescind  the  contract,  or  only  to  replace  the  vendor  in  the 
same  position  as  if  he  had  not  parted  with  the  possession,  and 
entitle  him  to  hold  the  goods  until  the  price  be  paid  down, 
is  a  point  not  yet  finally  decided,  and  there  are  difficulties 
attending  each  construction.  If  the  latter  supposition  be 
adopted  (as  most  of  us  are  strongly  inclined  to  think  it 
ought  to  be,  on  the  weight  of  authority),  the  vendor  is 
entitled  to  retain  the  part  actually  stopped  in  transitu  tiU 
he  is  paid  the  price  of  the  whole,  but  has  no  right  to  retake 
that  which  has  arrived  at  its  journey's  end.  His  right  of 
lien  on  the  part  stopped  is  revested,  but  no  more.  My 
Lord  Chief  Baron  has  expressed  an  opinion,  to  which  he 
still  adheres,  that  the  contract  is  rescinded  by  a  stoppage 
in  transitu,  but  he  does  not, think  that  this  affects  the 
right  of  the  vendee  to  retain  that  portion  of  the  goods 
which  have  been  actually  delivered  to  him,  or,  in  other 
words,  have  reached  the  place  of  their  destination,  more 
especially  when  the  goods  and  the  price  may  be  appor- 
tioned, as  in  the  present  case,  and  a  new  contract  be  implied 
from  the  actual  delivery  and  retention  of  a  part.  In  either 
view  of  the  subject,  the  stoppage  of  that  portion  of  the 
goods  conveyed  by  water  affords  no  defence. 
The  rule  must  therefore  be  discharged. 

Rule  discharged. 


C( 
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Bjcek.  tf  PleaSf 
1842. 

Trott  V.  SiciTn,  Executor  of  Richard  Edwards,  June  17. 

Deceased. 


/OVENANT.     The  declaration    stated,  that  whereas  Declaration  in 
theretofore,  in  the  lifetime  of  the  said  Richard  Edwards,  that  by"an  fn!  ' 
to  wit,  on  the  20th  July,  1825,  by  an  indenture  then  made  ti^'^^^^fj^l^. 
between  the  plaintiflF  of  the  first  part,  the  said  R.  Edwards  tain  leasehold 
of  the  second  part,  and  one  W.  J.  Wilton  of  the  third  tween  the 
part  (which  said  indenture,  sealed  with  the  seal  of  the  said  ^iTfendant'a^ 
R.  E.,  being  in  the  possession  of  the  defendant,  the  plain-  i?f^*'°''  ■"** 

'  '>  *r  1  r  W.,  the  testator, 

tiff  cannot  produce  to  the  court  here),  after  reciting,  for  himself,  hit 
amongst  other  things,  that  the  plaintiff  had  contracted  covenante*dwit'h 
and.  agreed  with  the  said  R.  Edwards  for  the  absolute  the  plaintiff  to 

^  pay  to  W.  the 

sale  to  him  of  certain  premises,  particularly  mentioned  and  sum  of  1200/., 

,  i-i  .  ""^  interest. 

described  in  the  said  indenture,  at  and  for  the  price  or  sum  By  the  inden- 
of  £1500  sterling,  out  of  which  said  sum  of  £1500  was  to  InTh^piel  on 
be  deducted  a  certain  principal  sum  of  £1200,  secured  to  ^^^\\^^^^  1,^ 
the  said  W.  J.  Wilton  as  thereinbefore  mentioned;  the  plaintiff  had 
said  R.  Edwards  did  for  himself,  his  heirs,  executors,  premises  to 
administrators,  and  assigns,  covenant,  promise,  and  agree  ^othat^ifthT 
with  and  to  the  plaintiff,  that  he  the  said  R.  Edwards,  his  pi«int«ff»  i»»> 

f.  executors,  &e., 

executors,  &c.,  or  some  or  one  of  them,  should  and  would  nx  nunuha 

well  and  truly  pay  or  cause  to  be  paid  unto  tl^  said  W.  /.  hi  writing. 

WUton  the  said  principal  sum  of  £1200,  and  all  interest  due,  ""i^wtio^^^^ 

accruing,  and  growing  due  on  the  same ; — as  by  the  said  in-  w.  would  re- 

_  -  ,     .  ,  1      1       .,1  1         convey:  that 

denture,  reference  being  thereunto  had,  will,  amongst  other  the  assignment 
things,  more  fully  appear.     Nevertheless  the  plaintiff  in  tothetes*ator 
fact  says,  that  although  afterwards  and  after  the  making  ^"  f^J^^^^JJ,^ 
of  the  said  indenture,  and  before  the  commencement  of  this  ture  of  mortgage 

to  W.f  and  to 

suit^  to  wit,  on  the  20th  day  of  No?ember,  1841,  a  large  the  payment  to 

him  of  the  said 
sum  of  12002. 
There  was  then  a  general  covenant  for  payment  by  the  testator  to  W.  of  the  said  sum  of 
1200/.     The  plea  then  alleged,  that  no  demand  in  writing  of  payment  of  the  sum  of  1200/. 
was  made  upon  the  plaintiff: — 

Held,  on  demurrer  to  the  plea,  that  the  declaration  was  bad,  since,  as  no  demand  of  payment 
had  been  made  by  W.  on  the  plaintiff  pursuant  to  the  proviso,  the  money  was  not  due,  and  the 
defendant  was  not  liable  on  his  covenant. 

VOL.  X.  H  H  M.  W. 
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Eieh,  if  Pleat,  sum  of  money,  to  wit,  the  sum  of  £1500^  being  the  amount 
of  the  principal  money  and  interest  secured  by  the  said  in- 
denture, became  due  and  owing  under  and  by  virtue  of  the 
same  indenture,  and  still  remains  wholly  due  and  unpaid; 
yet  the  said  B.  Edwards  in  his  lifetime  did  not  nor  would, 
nor  did  nor  would  the  defendant,  as  such  executor  as 
aforesaid,  since  the  death  of  the  said  B.  Edwards,  well  and 
truly  pay  or  cause  to  be  paid  the  same  or  any  part  there- 
of, according  to  the  tenor,  true  effect,  and  meaning  of  the 
said  indenture ;  but  on  the  contrary  thereof,  he  the  said  R. 
Edwards  in  his  lifetime  wholly  neglected  and  refused,  and 
the  said  defendant  as  such  executor  as  aforesaid  since  the 
death  of  the  said  R.  Edwards  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse,  to  pay  the  same,  or  any 
part  thereof,  either  to  the  said  plaintiff  or  the  said  W.  J. 
Wilton ;  and  the  said  sum  of  £1600  still  remains  wholly 
due,  owing,  and  unpaid,  contrary  to  the  tenor  and  effect, 
true  intent  and  meaning  of  the  said  indenture,  and  of  the 
said  covenant  of  the  said  R.  Edwards  so  by  him  in  that 
behalf  made  as  aforesaid,  &c. 

First  plea,  non  est  factum. 

The  second  plea,  after  craving  oyer  of  the  indenture,  set  it 
out  in  hsec  verba,  from  which  it  appeared  that  the  indenture 
declared  or  recited  an  indenture  dated  the  29th  March, 
1824,  and  made  between  H.  C.  Sturt  of  the  one  part,  and 
the  plaintiff  of  the  other  part,  by  which  the  said  H.  C. 
Sturt  demised  the  premises  therein  mentioned,  to  hold  the 
same  to  the  plaintiff,  his  executors,  fee.,  from  Michael- 
mas Day,  1822,  for  the  term  of  sixty-four  years,  at  the 
rent  therein  mentioned.  And  the  indenture  also  re- 
cited, that  by  indenture  of  mortgage  dated  the  15th  of 
May,  1824,  and  made  between  the  plaintiff  of  the  one 
part,  and  John  Towgood  and  William  Wingfield  of  the 
other  part,  it  was  witnessed,  that  in  consideration  of  £600 
by  Towgood  and  Wingfield  paid  to  the  plaintiff,  he  the 
plaintiff  did  thereby  covenant  with  the  said  Towgood  and 
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Wingfield  tliat  lie  would  pay  unto  them  the  said  sum  of  -SnrA.  ef  Pleat, 
£600,  with  the  interest  for  the  same.  And  it  was  by  the 
indenture  of  the  15th  of  May,  1824,  further  witnessed,  that 
he  the  plaintiff  did  grant,  bargain,  sell,  and  demise  unto 
the  said  John  Towgood  and  William  Wingfield,  their 
executors,  &c.,  the  premises  comprised  in  the  said  recited 
indenture  of  lease,  to  hold  the  same  unto  the  said  John 
Towgood  and  William  Wingfield,  their  executors,  &c.,  for 
all  the  residue  of  the  said  term  of  sixty-four  years,  ex* 
cept  the  last  four  days  thereof,  upon  certain  trusts  there- 
in particularly  expressed,  for  the  better  securing  the 
repayment  of  the  said  sum  of  £600  and  interest.  And 
the  indenture  also  recited,  that  by  another  indenture  of 
mortgage,  bearing  date  the  12th  April,  1825,  and  made 
between  the  plaintiff  of  the  first  part,  the  said  John 
Towgood  and  William  Wingfield  of  the  second  part,  and 
the  said  W.  J.  Wilton  of  the  third  part,  after  reciting 
that  the  said  John  Towgood  and  William  Wingfield  had 
required  part  of  the  said  sum  of  £600,  and  that  the 
plaintiff  had  requested  the  said  W.  J.  Wilton  to  lend  him 
the  sum  of  £1200,  as  well  for  the  purpose  of  enabling  him 
to  pay  off  the  said  sum  of  £600  as  for  other  occasions, 
which  the  said  W.  J.  Wilton  had  agreed  to  do  upon  having 
the  repayment  thereof  with  interest  secured  to  him  in 
manner  thereinafter  mentioned ;  it  was  witnessed,  that  in 
consideration  of  £600  by  the  said  W.  J.  Wilton  to  the  said 
J.  Towgood  and  W.  Wingfield  paid,  and  also  in  considera- 
tion of  the  sum  of  £600  to  the  plaintiff  paid  by  the 
said  W.  J.  Wilton,  they  the  said  J.  Towgood  and  W. 
Wingfield,  at  the  request  and  by  the  direction  of  the 
plaintiff,  did  bargain,  sell,  assign,  transfer,  and  set  over, 
and  the  plaintiff  did  assign,  ratify,  and  confirm  unto 
the  said  W.  J.  Wilton,  his  executors,  &c.,  the  premises 
comprised  in  and  demised  by  the  said  first  thereinbefore 
recited  indenture  of  lease,  with  their  appurtenances,  together 
with  the  same  indenture  of  lease  and  the  said  indenture 

H  h2 
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Exeh.  of  PUas,  of  mortgage,  to  hold  the  same  unto  the  said  W.  J.  Wil- 
'  ^  ton,  his  executors,  &c.,  thenceforth  for  all  the  residue  of 
Trott  the  said  term  of  sixty-four  years  therein,  upon  certain  trusts 
Smith.  therein  mentioned ;  (that  is  to  say)  in  trust  for  the  plaintiff, 
his  executors,  &c.  to  hold  the  said  premises,  and  to  receive 
the  rents,  issues  and  profits  thereof,  until  default  should  he 
made  in  payment  of  the  sum  of  £1200  or  the  interest  thereoi^ 
or  some  part  thereof,  contrary  to  the  covenant  for  that  pur- 
pose thereinafter  contained,  with  power  for  the  said  W.  J. 
Wilton  to  sell  and  dispose  of  the  same  premises  and  every  or 
any  part  thereof,  in  case  default  should  be  made  in  pay- 
ment of  the  said  principal  sum  or  the  interest  thereof,  or 
any  part  thereof,  contrary  to  the  proviso  or  covenant  for 
that  purpose  thereinafter  contained;  with  a  proviso  therein 
contained,  thai  tf  the  plaintiff,  Ma  executors  ifc.  or  any  of  them, 
should,  immediately  after  the  expiration  of  six  calendar  months 
next  after  demand  sho/idd  be  made  of  payment  of  the  said  sum 
of  £1200,  {such  demand  to  be  in  writing,  but  not  to  be  good 
and  vaHd  unless  made  after  the  12th  day  of  April,  lS2S),pay 
unto  the  said  W.  J.  Hilton,  his  executors  ^c,  the  sum  of 
£1200,  with  interest  in  the  meantime  for  the  same  after  the 
rate  qf£&per  cent,  per  annum  half -yearly,  on  the  days,  at  the 
place,  and  in  manner  in  the  said  indenture  expressed  for  pay^ 
ment  thereof,  then  the  said  W.  J.  Wilton,  his  executors  4fc., 
should  at  the  request,  costs,  and  charges  of  the  plaintiff, 
his  executors  ifc,  assign  the  said  premises  with  the  appur- 
tenances  unto  the  plaintiff,  his  executors  SfC,  or  as  he  or 
they  should  direct  or  appoint,  freed  from  all  incumbrances 
done  or  committed  by  him  the  said  W,  J.  Wilton,  his  execu- 
tors IfC,  tn  the  meantime; — as  in  and  by  the  said  seve- 
ral hereinbefore  in  part  recited  indentures  will  more  fully 
appear.  And  the  indenture  also  recited,  that  the  plain- 
tiff had  contracted  and  agreed  with  the  said  R.  Edwards 
for  the  absolute  sale  to  him  of  the  said  lease,  and  the  pre- 
mises therein  described,  at  the  price  of  £1500  sterling,  out 
of  which  said  sum  of  £1600  was  to  be  deducted  the  said 
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principal  sum  of  ^£1200  secured  by  the  said  hereinbefore  in  £«*.  qfPUat, 
part  recited  indenture  of  mortgage  to  the  said  W.  J.  Wil-    .   ^^^'   . 
ton,  and  all  interest  thereon  up  to  the  7th  day  of  that        trott 
instant  July :  that  the  interest  on  the  said  sum  of  £1200       smith. 
up  to  the  said  7th  day  of  July  amounted  to  the  sum  of 
14/.  2$.  9d.,  making  together  with  the  principal  sum  the 
sum  of  1214/.  28.  9c/.,  and  no  other  money  was  then  due 
and  owing  by  the  said  plaintiflF  unto  the  said  W.  J,  Wilton 
on  the  said  premises.    After  the  above  recitals,  it  was 
by  the  said  indenture  witnessed,  that  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  sum  of 
1214/.  2s.  9d.  80  owing  as  aforesaid  for  principal  money 
and  interest  upon  or  by  virtue  of  the  said  thereinbefore 
in  part  recited  indenture  of  mortgage  to  the  said  W.  J. 
Wilton  as  aforesaid,  and  also  for  and  in  consideration 
of  the  further  sum  of  285/.  17^.  8d.,  making  together 
with  the  said  sum  of  1214/.  2^.  9d.  so  due  and  owing 
as  aforesaid,  the  whole  of  the  said  purchase  money  or 
sum  of  £1500  to  him  the  plaintiff  in  hand  paid  by  the 
said  K.  Edwards,  he  the  plaintiff   did  grant,  bargain, 
sell,  assign,  transfer  and  set  over  unto  the  said  R.  Ed- 
wards, his  executors,  &c.  the  said  premises  in  and  by  the 
said  thereinbefore  in  part  recited  indenture  of  lease  de- 
mised and  comprised;  to  hold  the  same  unto  the  said  B. 
Edwards,  his  executors  ice.,  for  and  during  all  the  rest,  re- 
sidue and  remainder  then  to  come  and  unexpired  of  and  in 
the  said  term  of  sixty-four  years  therein  granted  by  the 
said  thereinbefore  in  part  recited  indenture  of  lease,  sub- 
ject nevertheless  to  the  payment  of  the  rent  and  to  the 
observance  and  performance  of  the  covenants  therein  re- 
served and  contained,  and  on  the  part  of  the  tenant,  lessee, 
or  assignee  of  the  said  premises  to  be  paid,  observed  and 
performed,  and  aho  subject  to  the  said  hereinbrfore  in  part 
recited  indenture  of  mortgage  to  the  said  W.  J.  Wilton  of  the 
12th  day  of  April,  1825,  and  to  the  payment  of  the  saidprin-- 
cipal  sum  of  £1200  thereby  secured,  and  all  interest  to  accrue 
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Exch.  rf  Pleas,  andgrow  due  in  respect  of  the  said  mm  from  the  12th  day  of 
vJlf^l^     April  last  past. 


Trott  The  indenture  then  contained  the  usual  covenants  of 

SmTth.  ^i\%  which  were  set  forth,  and  then  followed  the  covenant 
on  which  the  plaintiff  declared,  which  was,  that  "  he  the 
said  Bichard  Edwards,  his  executors  &c.,  shall  and  will 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said  W.  J. 
Wilton,  his  executors  &c.,  the  said  principal  sum  of  1200/., 
and  all  interest  due  and  to  accrue  due  for  the  same/'  The 
plea  then  alleged,  that  after  the  breaches  of  covenant  in  the 
declaration  mentioned,  to  wit,  on  the  24th  day  of  October, 
1825,  the  plaintiff  became  bankrupt  (setting  forth  the  pro- 
ceedings in  bankruptcy).  It  then  alleged,  that  afterwards, 
to  wit,  on  the  24th  of  June,  1826,  the  plaintiff  duly  ob- 
tained his  certiGcate  of  conformity  under  the  commission, 
and  that  it  was  duly  allowed  by  the  Lord  Chancellor.  And 
the  defendant  further  says,  that  the  said  sum  of  12002.  so 
covenanted  to  be  paid  by  the  plaintiff  to  the  said  W.  J. 
Wilton  became  due  and  payable  to  the  said  W.  J.  Wilton, 
according  to  the  true  intent  and  meaning  of  the  covenant 
in  the  said  indenture  of  the  17th  April,  1825,  before  the 
plaintiff  became  a  bankrupt  as  aforesaid,  to  wit,  on  the 
20th  July,  1825.— Verification. 

The  third  plea  began  by  alleging,  that  the  indenture 
in  the  declaration  mentioned  was  at  the  time  of  the  mak- 
ing thereof  in  the  words  and  figures  in  the  plea  of  the 
defendant  by  him  secondly  above  pleaded  and  set  forth. 
And  the  defendant  further  says,  that  the  proviso  and  co- 
venant contained  in  the  said  indenture  of  the  12th  day  of 
April,  1825,  and  referred  to  in  the  said  indenture  in  the 
declaration  mentioned  as  the  proviso  and  covenant  for  the 
payment  by  the  said  (a)  B.  Edwards  to  the  said  W.  J. 
Wilton  of  the  said  sum  of  1200/.  and  interest,  were  at  the 
said  time  of  the  making  of  the  said  indenture  of  the  12th 

(o)  Sk.  It  should  be  "  by  the  plaintiff  to  .Wilton.*' 
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Aprils  1825,  in  the  words  and  figures  following,  that  is  to  Exek.  ^  Pigas^ 
Bay,  "  Provided  always,  and  it  is  hereby  declared  and  ^  ^'  ^ 
agreed,  that  if  the  said  Thomas  Trott,  his  executors  Sec.,  or  Tbott 
any  of  them,  shall  and  do  immediately  after  the  expiration  Smith. 
o{  six  calendar  months  next  after  demand  shall  be  made  of 
the  payment  of  the  said  sum  of  1200/.  (such  demand  to  be 
in  writing  and  delivered  to  the  said  Thomas  Trott,  his  exe- 
cutors, &c.,  or  left  at  his  or  their  usual  or  last  known  usual 
place  or  places  of  abode,  but  no  such  demand  to  be  good  and 
valid  unless  made  qfter  the  \2th  day  of  AprOy  1828),  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  W.  J. 
Wilton,  his  executors^  &c.,  at  or  in  the  common  dining 
hall  of  Lincoln's  Inn,  the  sum  of  1200/.,  together  with  in- 
terest in  the  mean  time  for  the  same  after  the  rate  of  5/. 
per  centum  per  annum,  by  two  equal  half-yearly  payments 
in  the  year,  viz.  on  the  12th  day  of  October  and  the  12th 
day  of  April  in  each  and  every  year,  and  the  first  payment 
of  such  interest  to  be  begun  and  be  made  on  the  12th  day 
of  October  next  ensuing  the  day  of  the  date  of  these  pre- 
sents, without  making  any  deduction  or  abatement,  either 
out  of  the  said  principal  money  or  the  interest  thereof, 
for  or  on  any  account  whatsoever,  then  and  in  such  case 
he  the  said  W.  J.  Wilton,  his  executors,  &c.,  shall  and 
will,  at  the  request,  costs  and  charges  of  the  said  Thomas 
Trott,  his  executors  &c.,  assign  the  said  premises  [describ- 
ing them]  unto  him  the  said  /Hiomas  Trott,  his  executors 
&c.,  or  as  he  or  they  shall  direct  or  appoint,  and  also  the 
said  indenture  of  lease  of  the  29th  day  of  March,  1824, 
and  the  said  indenture  of  mortgage,  free  from  all  incum- 
brances in  the  mean  time  to  be  made,  done,  or  commit- 
ted by  him  the  said  W.  J.  Wilton,  his  executors,  &c.,  or 
any  of  them,  any  thing  hereinbefore  contained  to  the  con- 
trary notwithstanding.  And  the  said  Thomas  Trott,  for 
himself,  his  executors,  &c.,  doth  hereby  covenant,  promise, 
and  agree  with  and  to  the  said  W.  J.  Wilton,  his  exe- 
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Exeh.  of  Pleas,  cutors  Scc.,  that  he  the  said  Thomas  Trott,  his  heirs^ 
^^^*  executors,  &c.,  shall  and  will  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  W.  J.  Wilton,  his  executors  ftc., 
the  said  principal  sum  of  1200/.,  with  interest  for  the  same 
after  the  rate  aforesaid,  at  the  time  and  in  the  manner 
hereinbefore  appointed  for  payment  thereof,  without  mak- 
ing any  deduction  or  abatement  thereout  for  or  on  any 
account  whatsoever/'  And  the  defendant  further  says, 
that  no  demand  in  writing  of  the  payment  of  the  said  sum 
of  1200/.,  or  of  any  interest  thereon,  or  of  any  part  thereof, 
was  delivered  to  the  plaintiff,  or  left  at  his  usual  or  last 
known  usual  place  or  places  of  abode,  six  calendar  months 
before  the  commencement  of  this  suit,  or  at  any  time  be- 
fore the  commencement  of  this  suit. — ^Verification. 

To  the  second  plea  the  plaintiff  demurred,  assigning  for 
causes,  that  it  had  not  confessed  and  avoided,  or  traversed 
and  denied,  that  the  said  B.  Edwards  did  for  himself,  his 
heirs  &c.,  covenant  &;c.  as  in  the  declaration  mentioned, 
and  also  that  the  defendant  had  by  his  second  plea  ten- 
dered an  immaterial  issue,  viz.  whether  the  plaintiff  did  or 
did  not  become  bankrupt;  and  that  although  it  professes  to 
be  an  answer  to  the  whole  of  the  declaration,  it  does  not  in 
truth  contain  any  answer  to  it. 

The  plaintiff  also  demurred  to  the  third  plea  on  the  same 
general  grounds  of  objection  as  those  taken  to  the  second 
plea;  and  also  that  the  defendant  had  tendered  an  issue  as 
to  whether  the  indenture  of  the  12th  of  April,  1825,  did  or 
did  not  contain  the  proviso  in  the  third  plea  mentioned* 

The  defendant's  point  marked  for  argument  was,  that 
the  declaration  was  bad,  for  not  shewing  where  or  how 
the  sum  covenanted  to  be  paid  was  payable,  and  for  other 
causes, 

Ogk,  in  support  of  the  demurrer. — ^The  declaration  is 
good  and  the  pleas  are  bad.    The  declaration  alleges  that 
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the  defendant's  testator,  in  the  assignment  made  by  the  Sxeh,  of  Phas, 
plaintiff  to  him,  covenanted  with  the  plaintiff  to  pay  Wilton  ^  ^^' 
the  sum  of  £1200,  and  all  interest  due  and  to  accrue  due 
thereon.  That  assignment  was  certainly  made  subject  to  the 
said  mortgage  between  the  plaintiff  and  Wilton,  which  con- 
tained a  proviso  that  if  the  plaintiff  paid  the  principal  money 
and  interest  to  Wilton  six  months  after  demand,  Wilton 
should  assign  the  premises.  The  question  therefore  is,  whe- 
ther Edwards  or  his  executor  were  bound  to  pay  Wilton 
immediately,  or  not  until  six  months'  demand  of  payment 
has  been  made.  The  plaintiff  contends,  that  the  assign- 
ment to  Edwards,  containing  a  general  covenant,  was  not 
clogged  with  the  covenant  in  the  mortgage  deed  between 
the  plaintiff  and  Wilton,  and  that  the  money  was  there- 
fore payable  by  the  defendant's  testator  on  demand. — He 
then  contended  that  the  second  plea  was  bad,  and  cited 
ffinch  V.  Keeley  (a),  Carpenter  v.  Mamell  (6),  Beckham 
V.  Drake  (c),  Dangerfield  v.  Thomas  (d),  Gardiner  v* 
jRowe  (e). 

Atherton,  contra. — ^The  second  plea  is  an  answer  to  the 
action.  All  the  cases  shew,  that  a  plea  of  the  plaintiff's 
bankruptcy  is  good,  unless  the  possibility  of  a  beneficial 
interest  in  the  bankrupt  is  excluded,  either  on  the  face  of 
the  declaration  and  plea,  or  by  a  replication  to  that  effect. 
This  appears  from  the  cases  cited  on  the  other  side.  The 
ordinary  plea  sets  up  the  plaintiff's  bankruptcy,  and  the 
replication  shews  him  to  be  a  mere  trustee.  Here  there  is 
no  replication ;  and,  for  anything  that  appears  on  the  de- 
claration and  plea,  the  plaintiff  may  have  had  a  beneficial 
interest  in  this  contract,  which  would  pass  to  his  assignees. 
By  breach  of  Edwards's  covenant,  the  plaintiff  may  have 

(fl)  1  T.  R.  619.  (d)  9  Ad.  &  EU.  292;  1  P.  & 

(6)  3  B.  &  P.  40.  D.  287. 

(e)  8  M.  &  W.  846.  (e)  2  Sim.  &  Stu.  346. 
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Exeh.  of  PUaa,  been  Called  on  to  pay,  and  may  have  paid  the  money — 
whicli  would  be  a  damage,  and  diminish  the  estate. 

The  third  plea  shews  the  declaration  to  be  bad. — ^A  con- 
tract can  only  be  set  ont  in  one  of  two  ways ;  either  in  the 
very  words  of  it,  or  according  to  the  legal  effect.  Here 
the  plaintiff  undertakes  to  set  it  out  according  to  its  legal 
effect ;  but  the  record  shews  that  he  has  not  set  it  out  cor- 
rectly, and  that  he  has  omitted  material  averments  in  sup- 
port of  the  action.  The  plaintiff  has  declared  that  the 
defendant  covenanted  to  pay  the  money  generally,  whereas 
the  covenant  (as  it  appears  on  oyer  of  the  indenture)  was 
qualified  by  the  proviso,  that  if  Trott  should  pay  the 
money  to  Wilton  after  the  expiration  of  six  months  after 
a  written  demand,  he  would  assign  the  premises  and  the 
house  to  the  plaintiff.  That  is  a  ground  of  general  de- 
murrer, which  the  defendant  may  now  avail  himself  of;  the 
whole  of  the  indenture  declared  on  being,  by  the  statement 
of  it  on  the  oyer,  made  part  of  the  declaration.  The  plain- 
tiff, on  such  a  covenant  as  the  declaration  discloses,  would 
not  have  been  bound  to  shew  that  any  demand  had  been 
made  in  compliance  with  the  proviso.  And  yet,  that  the 
parties  to  the  covenant  intended  that  such  a  demand 
should  precede  the  payment  of  the  money,  is  clear  from 
the  considerations  following: — ^The  money  was  due  to 
fViUan :  Edwards  took  the  premises  assigned  to  him,  sub- 
ject (in  express  terms)  to  the  mortgage  to  Wilton,  and  to 
payment  of  the  money  payable  to  him ;  and  Wilton  was 
entUled  to  have  the  money  advanced  by  him  continued  on 
the  security  given  to  him  by  the  plaintiff  until  1828; 
whereas,  if  the  construction  contended  for  on  the  other 
side  is  correct,  repayment  of  the  principal  and  interest 
might  have  been  forced  upon  Wilton  in  the  year  1825.  It 
cannot  be  said  that  Edwards  was  bound  to  pay  immedi- 
ately, and  yet  that  he  could  not  on  his  part  insist  on  Wil- 
ton's accepting  payment.    But,  even  taking  the  covenant 
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as  declared  on,  it  must  mean  that  tbe  money  was  to  be  ^eh,  of  pieas, 
payable  in  a  reasonable  time ;  and  there  ia  no  averment  of 
the  lapse  of  such  period  before  action. 

Ogle  replied. 

Parke,  B. — It  is  unnecessary  to  express  any  opinion  on 
the  demurrer  to  the  second  plea,  because  we  are  clearly  of 
opinion  that  the  declaration  is  bad;  which  entitles  the 
defendant  to  the  judgment  of  the  Court.  The  deed  on 
which  the  action  is  brought  is,  by  being  set  out  on  oyer, 
made  part  of  the  declaration.  The  declaration  then  shews 
that  the  money  was  payable,  not  immediately,  but  after 
demand  in  writing  by  Wilton ;  and  no  demand  is  alleged 
by  the  plaintiff.  The  result  is,  that  the  plaintiff  does  not 
by  his  declaration  shew  that  the  money  claimed  was  pay- 
able to  Wilton  by  the  plaintiff,  or,  consequently,  by  the 
defendant,  at  the  time  of  action  brought.  There  must 
therefore  be  judgment  for  the  defendant. 

Alderson,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  defendant. 
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E.ch.  Chamber,         IN  THE  EXCHEQUER  CHAMBER.- 

1842. 


v« 


{In  Error  from  the  Court  of  Exchequer.) 


June  27  ^  28.  LoCKWOOD  9.  The  AttoRNET-GeNER AL. 

Held,  in  error  X  HE  defendant  having  brought  a  writ  of  error  on  the 
qaer  Chamber,  judgment  of  the  Court  of  Exchequer  in  this  case  (a),  it 
jfdSrnVof'th'e  ^*»  ^^^  "^g^^d  in  this  Court  (i)  by 

Court  of  £x- 

the  keeper  of  a  BromweU,  for  the  plaintiff  in  error. — ^I.  The  first  count 
censeJuo'der  ^^  ^^  information  (on  which  alone  the  verdict  was  taken 
^  ^*}^*-*'  ^  ^*'  for  the  crown)  is  bad  in  substance,  on  the  ground  that  it 

and4&5Wni.  '  ^      , 

4,  c.  84,  is  still  does  uot  shcw  the  defendant  to  be  such  a  retailer  of  beer 
nIIitie8°imp*0Md  ^  ^  Subject  to  the  penalty  imposed  by  the  act  of  par- 
by  53  Geo.  8,     Uamcut  OH  which  the  information  is  founded,  the  56  Geo. 

c  90,  8.  2,  for  ' 

haying  in  his     8,  c.  58,  s.  2.    Under  the  terms  of  that  act,  no  doubt 

possession  any  .<•  -  t  <■  .  i  i         i         . 

oftheprohi.  cvcry  retailer  of  beer  was  subject  to  the  penalty  therein 
therein^speci.  mentioned,  whether  a  licensed  retailer  or  not,  or  whatever 
fied,  or  any  ar-   ^]jg  tcrms  of  lus  liceusc.     So  the  law  continued  until  the  1 

ticle  or  prepara- 
tion to  be  used    Will.  4,  c.  64,  which  introduced  an  entirely  new  class  of 

for  malt  or         retailers  of  beer.    The  13th  section  of  that  act  had  the 

^'^^And  that  in     effect  of  repealing  the  penalty  imposed  by  the  56  Geo.  8, 

order  to  render   c.  58.    It  caunot  be  Considered  as  imposing  a  cumulative 

such  a  person  *  ^ 

liable  to  those 

penalties  for  having  in  his  possession  any  of  the  articles  enumerated  in  the  66  Geo.  8,  c.  58, 
8.  2,  it  is  unnecessary  to  ayer  or  proye,  either  that  the  party  had  them  in  his  possession  to  be 
used  as  a  substitute  for  malt  or  hops,  or  that  he  had  them  in  his  possession  with  any  criminal 
intention.  But  that  where  the  information  is  for  having  in  his  possession  any  article  not 
designated  by  name  in  that  section,  it  is  necessary  to  shew  that  it  was  intended  to  be  used  as  a 
substitute  for  malt  and  hops  in  the  making  of  beer. 

An  information  on  the  56  Geo.  3,  c.  58,  b.  2,  charged  that  the  defendant,  being  a  retailer  of 
beer,  received  and  took  into  and  had  in  his  custody  and  possession  a  large  quantity  of  liquorice, 
&c.  &c. : — Held,  that  it  was  not  double. 

(a)  9  M.  &  W.  378.  Uamt,  J,,  Coleridge,  J.,  Coltmany 

(b)  Before  Lord  Denman,  C.  J.,      J.,  Maule^  J.,  and  CreetweUy  J. 
Tmdal,  C.  J.,  Paiteton,  J.,  IFiY- 
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penalty^  for  that  would  be  contrary  to  the  maxim  of  law^  Exch,  Chamber, 
that  nemo  debet  bis  paniri  pro  e&dem  causA.  It  is  there-  v_?^^ 
fore  a  repeal  by  implication  of  the  former  statute^  so  far  as 
it  is  applicable  to  this  matter^  on  the  ground  that  the 
former  statute  would  be  superfluous  if  it  remained  in 
force ;  on  the  principles  laid  down  in  the  cases  of  Rex  v. 
TVustees  of  Northleach  and  Witney  Road  {a),  Barrett  v. 
TTie  Stockton  Railway  Company  {b),  and  Henderson  v.  Sher^ 
bom  (c).  [Pattesony  J. — The  penalty  imposed  by  the  56 
Geo.  3^  is  for  having  the  articles  therein  mentioned  in  pos- 
session; that  imposed  by  the  1  Will.  4,  c.  64,  is  for  selling 
them.]  Some  of  the  offences  mentioned  in  the  former 
act  are  provided  against  also  by  the  latter,  although  un- 
doubtedly the  offence  laid  in  this  information —the  receiv- 
ing of  the  prohibited  article  into  possession — ^is  not  one  of 
them.  But  if  the  same  principle  be  not  applicable  to  both, 
it  will  follow  that  the  greater  offence  of  mixing  beer  with 
the  prohibited  articles,  and  selling  it  so  mixed,  (which  is 
mentioned  in  both  the  acts),  is  now  subject  only  to  a  pen- 
alty varying  from  £10  to  £20 ;  whereas  the  less  injurious 
or  perhaps  perfectly  innocent  act  of  receiving  the  articles 
into  possession — an  act  which  is  made  penal  only  in  order 
to  prevent  the  commission  of  the  other,  of  which  it  is  an 
evidence — ^may  still  be  visited  with  a  penalty  of  £200, 
The  true  construction  therefore  is,  that  the  penalty  of  the 
former  act  is  repealed,  expressly  as  to  the  substantive 
offence,  and  impliedly  as  to  the  act,  innocent  in  itself, 
which  was  punishable  only  as  tending  to  the  commission 
of  the  substantive  offence.  [Coleridge^  J.  The  first  act 
prohibits  several  offences,  and  subjects  them  all  to  the 
same  penalty.  Let  it  be  conceded  that  the  second  act 
affixes  a  lower  penalty  to  one  of  these  offences  as  regards 
certain  persons,  but  it  says  nothing  about  the  other ;  can 
you  say  therefore  that  it  repeals  the  first  act  as  to  the 

(a)  5  B.  &  Ad.  978.      (b)  2  Man.  &  G.  134 ;  2  Scott,  N.  R.  337. 
(c)  2  M.  &.  W.  236. 
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E*eK  Chamber,  otlier^  merely  because  that  is  reasonable?   Mauk,  J. — ^The 
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object  of  the  second  act  is  clearly  the  protection  of  the 
LocKwooD  health  of  the  consumers  of  beer;  it  does  not  prohibit  the 
Att.-Gbk.  ^^g  of  ^^7  specific  articles^  but  of  any  pernicious  ingredi- 
ents :  but  the  first  act  is  for  the  protection  of  the  revenue. 
The  scope  of  the  two  acts^  therefore^  is  totally  different.] 
It  does  not  appear  that  the  56  G«o.  8^  was  directed  merely 
to  the  protection  of  the  revenue.  The  recital  is^  "  that 
great  frauds  have  been  and  are  committed  upon  the  reve- 
nue^ and  also  upon  the  public,  under  pretence  of  using  such 
colouring,  &c.''  Neither  can  the  1  Will.  4,  c.  64,  be  con- 
sidered as  directed  merely  to  the  preservation  of  the  public 
health ;  or  if  it  was,  it  is  hardly  possible  to  conceive  that 
it  should  have  been  intended  to  keep  alive  the  former  act 
for  the  protection  of  the  revenue,  at  a  time  when  beer  had 
ceased  to  pay  any  duty  as  such.  And  if  the  penalty  al- 
ready imposed  was  adequate  to  prevent  the  commission  of 
the  offence,  it  could  not  be  any  ground  for  attaching  an 
additional  penalty,  that  another  reason  existed  for  the 
prevention  of  it.  If  the  penalties  be  held  to  be  cumulative, 
it  follows  that  the  brewer  or  publican  may  commit  any  of 
the  offences  mentioned  in  the  56  Geo.  3,  for  the  penalty  of 
£200,  but  the  mere  retailer  of  beer  licensed  under  the  1 
Will.  4,  is  subject  for  the  same  offence  to  penalties  amount- 
ing to  JE220.  If  the  argument  for  the  defendant  on  this 
point  be  well  founded,  the  first  count,  which  merely  states 
generally  that  the  defendant  is  a  retailer  of  beer^  is  bad, 
because  it  does  not  therefore  follow  that  he  is  as  such  sub- 
ject to  the  penalty  of  £200  for  having  received  liquorice 
into  his  possession.  It  ought  to  have  negatived  his  being 
a  retailer  of  beer  under  the  1  Will.  4,  c.  64. 

II.  The  next  question  is,  whether  the  words  ''  for  or  as 
a  substitute  for  malt  or  hops''  do  not  override  the  whole  of 
the  articles  enumerated  in  the  56  Geo.  3,  c.  58,  s.  2.  The 
mere  receiving,  for  whatever  purpose,  of  one  of  the  enu- 
merated articles — ^pepper,  for  instance — ^into  the  posses- 
sion of  a  brewer  or  retailer  of  beer,  can  hardly  have  been 
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meant  to  be  made  subject  to  a  penalty  of  £200.  Suppose  Exeh.  Chamber, 
the  same  interpretation  to  be  applied  to  the  previous  branch 
of  the  clause,  which  prohibits  the  brewer  from  having  in 
his  possession  ''  any  liquor^  extract^  calx^  or  other  material 
or  preparation  for  the  purpose  of  darkening  the  colour  of 
worts  or  beer" — it  would  follow  that  no  brewer  could  have 
any  liquor  in  his  brewery.  It  may  be  said  on  the  other 
hand,  that  if  the  opposite  construction  is  to  prevail,  a 
brewer  might  mix  vitriol  with  his  beer,  provided  it  were 
not  done  **  for  or  as  a  substitute  for  malt  or  hops.''  He 
might  indeed,  so  fiir  as  regards  any  prohibition  contained 
in  this  statute,  but  it  would  not  therefore  be  a  lawful  act. 
Many  articles,  as  well  deleterious  as  innocent — arsenic  and 
sugar,  for  example — are  not  enumerated  in  the  statute, 
and  might  therefore,  as  far  as  its  prohibition  is  concerned, 
be  mixed  with  beer,  not  being  used  as  a  substitute  for  malt 
or  hops.  If  the  possession  is  prohibited  without  reference  to 
its  purpose,  it  seems  extraordinary  that  the  clause  did  not 
specify  other  deleterious  articles  also.  The  construction 
contended  for  by  the  defendant  is  the  natural  and  gram- 
matical one ;  but  even  if  the  statute  be  ambiguous,  he  is 
entitled  to  have  the  benefit  of  the  ambiguity.  The  proper 
interpretation  is  as  if  the  words  ^^  for  or  as  a  substitute  for 
malt  or  hops"  had  immediately  followed  the  words  ''put 
into  any  worts  or  beer."  [Matife,  J. — ^The  person  who 
drew  the  act  probably  wrote  it  partly  as  a  brewer  and 
partly  as  a  lawyer,  and  divided  the  articles,  not  into  those 
of  which  the  possession  is  prohibited  and  those  the  use 
of  which  is  prohibited,  but  into  those  that  affect  the  colour 
and  those  that  affect  the  quality  of  the  beer.] 

III.  The  penalty  is  imposed  upon  the  party  who  ''  shall 
receive  or  take  into,  or  have  in  his  or  her  custody  or  pos- 
session," &c.  in  the  alternative.  This  count,  however,  is 
not  framed  in  the  alternative ;  but  charges  that  the  de- 
fendant ''  received  and  took  into,  and  had  in  his  custody 
and  possession,  &c.":  and  it  is  submitted  that  on  this 
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Exeh,  Chamber,  ground  the  count  is  dottble.  A  party  may  have  a  thing  in 
1842.  Ug  possession  without  receiving  it; — ^for  instance^  he  may 
have  mannfactared  it.  The  case  of  Attorney  General  y. 
Ki9ig  {a)  is  an  authority  for  the  defendant  on  this  point. 
There  it  was  held  that  an  information  against  a  brewer, 
charging  him  with  receiving  and  taking  into  his  possession 
prohibited  articles,  was  not  supported  by  proof  of  a  receiy- 
ing  antecedent  to  the  statute,  although  his  possession  had 
continued  since.  In  Eowe  v.  Ames  {b),  to  a  declaration 
against  the  sheriff  for  neglect  in  not  selling  goods  seized 
by  him  under  a  fi.  fa.,  and  falsely  returning  that  they 
remained  in  his  hands  for  want  of  buyers,  the  defendant 
pleaded,  "  that  he  did  not  take  in  execution  any  goods  of 
B.  W.  (the  debtor),  or  remain  in  possession  by  virtue  of 
the  writ  for  the  space  of  time  in  the  declaration  mention- 
ed;  ^^  and  this  plea  was  held  bad  for  duplicity.  So,  unless 
the  receiving  and  having  in  possession  are  identical,  this 
count  is  double.  In  Neunnan  v.  Bendyshe  (c),  a  conviction 
charging  the  party  with  keeping  his  house  open  for  the 
sale  of  beer,  and  selling  beer,  and  suffering  the  same  to  be 
drunk  and  consumed  in  the  house  at  an  unlawful  hour, 
and  imposing  a  single  penalty,  was  held  bad  on  the  ground 
that  it  included  more  than  one  distinct  offence. 

J.  WUdej  for  the  Crown,  was  dii^cted  by  the  Court  to 
confine  himself  to  the  second  point  raised  on  behalf  of  the 
defendant. — ^The  words  *'  for  and  as  a  substitute  for  malt 
or  hops  "  clearly  apply  only  to  the  words  immediately  pre- 
ceding— ''or  any  article  or  preparation  whatsoever .''  If  it 
had  been  intended  that  they  should  refer  to  the  enumerated 
articles,  the  words  would  have  been  ''or  any  other  article 
or  preparation  whatsoever  for  and  as  a  substitute  for  malt 
or  hops'^;  as  in  the  previous  branch  of  the  clause,  where 
the  word  " other ^'  is  introduced — "or  other  material  or 

(a)  5  Price,  195.  (J)  6  M.  &  W.  747. 

(e)  10  Ad.  &  £11.  1 1  ;  2  P.  &  D.  340. 
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preparation  such  as  has  been  heretofore  ttsed  or  ad  shall  B*eh,  Chamber^ 
hereafter  be  made  use  of  for  or  in  the  darkening  of  the  ^  ^^*  ^ 
ooloor  of  worts  or  beer/'  With  respect  to  the  alleged  Lockwooo 
absurdity  of  supposing  that  the  legislature  would  make  it  att.^obn. 
penal  for  a  brewer  merely  to  have  these  articles  in  his  pos-» 
session,  it  has  been  argued  for  the  defendant  that  that  U 
the  case  with  respect  to  articles  for  darkening  the  colour 
of  beer.  These  statutes  are  always  drawn  in  very  general 
and  comprehensive  words,  and  much  is  trusted  to  the  dis** 
cretion  of  the  Attorney  Greneral,  who  alone  can  sue  for  the 
penalties,  in  carrying  them  into  execution  only  in  cases 
where  an  offence  was  really  intended.  This  was  a  re-enact- 
ment on  the  repeal  of  a  former  statute,  the  51  Geo.  8, 
c.  87,  s.  16,  which  was  in  the  same  words,  except  that  it 
prohibited  the  same  enumerated  articles,  and  did  not  con- 
tain the  words  "  or  any  article  or  preparation  whatsoever 
for  or  as  a  substitute  for  malt  or  hops/'  It  is  plain  that 
under  that  act  it  was  the  intention  of  the  legislature  to 
subject  to  a  penalty  the  merely  having  the  enumerated 
articles  in  possession.  Then,  it  being  found  that  other 
noxious  articles  were  used  besides  those  there  enume-* 
tated,  the  general  words  were  added  in  the  66  Geo.  8, 
prohibiting  the  whole  class  of  articles  so  used.  The  effect 
of  the  interpretation  contended  for  by  the  defendant  would 
be  to  make  all  the  enumeration  of  specific  articles  unneces- 
sary and  useless*  And  if,  as  is  manifest,  the  legislature 
intended  to  prohibit  the  putting  any  of  the  enumerated 
articles  into  the  beer,  that  intention  would  be  defeated,  if 
it  were  necessary  to  prove  in  every  case  that  they  wer^ 
meant  to  be  used  as  a  substitute  for  malt  or  hops, 

BramweU  was  heard  in  reply. 

Lord  Denhan,  C.  J.— The  words  of  the  act  arc—"  No 
retailer  or  retailers  of  beer  shall  receive  or  take  into,  or 
have  in  his,  her,  or  their  custody  or  possession,  or  use  or 

VOL.  X.  II  M.  w. 
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Bxck.  Ckambirt  mix  wHh  or  ptit  into  anj  worts  or  beer,  tny  liquor,  extntct, 
'  oalx,  or  other  material  or  preparation  for  the  purpose  of 
darkening  the  oolonr  of  worts  or  beer,  other  than  brawn 
malt,  ground  or  ungronnd,  as  commonly  used  in  brewing, 
or  shall  receive  or  take  into,  or  have  in  his,  her,  or  their 
custody  or  possession,  or  use  or  mix  with  or  put  into  any 
worts  or  beer,  any  molasses,  honey,  liquorice,  vitriol,  quas- 
sia, coculus  Indies,  grains  of  Paradise,  Guinea  pepper,  or 
opium,  or  any  extract  or  preparation  of  molasses,  honey,  or 
liquorice,  fee.  &;c.,  or  any  article  or  preparation  whatsoever 
for  and  as  a  substitute  for  malt  or  hops/' 

The  words  "  molasses,  honey,  liquorice,''  &c.  are  precise 
and  particular,  and  need  no  further  description  or  limita- 
tion as  to  their  use  or  object :  but  the  words  ''  article  or 
preparation"  are  extremely  general,  and  without  some 
words  to  give  them  point  and  effect,  and  to  limit  and  con- 
trol their  operation,  would  include  the  most  innocent  arti- 
cles used  for  the  most  innocent  purposes.  Those  descriptive 
and  limiting  words  are  wanted  in  the  second  case,  but  not 
in  the  first  case.  This  further  appears  from  the  first  part 
of  the  clause,  where,  the  only  enumerated  articles  being 
''liquor,  extract,  calx,  or  other  material  or  preparation," 
the  words  are  added  ''  for  the  purpose  of  darkening  the 
colour  of  worts  or  beer,"  which  override  the  whole.  And 
I  think  it  may  be  further  observed,  that  the  enumeration 
being  simply  an  enumeration  contained  in  the  67  Qeo,  8, 
and  combined  with  more  general  words  in  the  latter  act, 
that  circumstance  strengthens  the  argument,  and  shews 
the  intention  of  the  legislature. 

I  must,  however,  for  my  own  part  say  that  I  have  felt  a 
good  deal  of  doubt  in  the  course  of  the  argument,  and  cer- 
tainly there  have  been  some  observations  made  to  ^iriiich  I 
can  in  no  degree  assent.  I  do  not  at  all,  for  my  part — 
speaking  for  myself  only — agree  that  the  words  "as  a  sub- 
stitute  for  malt  or  hops"  render  it  necessary  to  prove  how 
portions  of  particular  articles  are  to  be  used.  It  is  assumed 
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in  all  the  former  acts  of  parliament,  that  all  beer  is  iin»  JSseA.  Chamber^ 
lawful  which  is  not  compounded  of  malt  and  hops,  and  ^  ^^^* 
therefore  whatever  is  made  an  ingredient  in  beer  that  is 
not  malt  or  hops,  is  a  mbsiUute,  and  an  improper  substi- 
tute, for  those  articles.  It  is  not  necessary  to  advert  to 
other  arguments  which  hare  been  advanced,  which  may  be 
equally  open  to  question.— -We  all  agree  that  the  judgment 
of  the  Ck>urt  below  must  be  affirmed. 

Judgment  affirmed^ 


Newton  t^.  Scott.  June  28. 

A.  WRIT  of  error  having  been  brought  upon  the  judgment  A  landlord  dis- 
of  the  Court  of  Exchequer  in  this  case  {a),  it  was  now  goods  of  A.  on 
argued  (4)  by  Jltr^for 

rent :  the  ten- 
^  ant  afterwards 

Peacock  for  the  plaintiff. — The  question  is,  what  is  the  became  bank. 

eflPect  of  a  bankrupt's  certificate  upon  his  landlord's  right  ukied^Ms^ce'r- 

of  distress  upon  the  goods  of  a  stranger,  for  rent  firom  which  ^^,^^%"~error 

the  bankrupt  is  discharged  by  his  certificate?     And  the  intheExche- 

o  tf  quer  Chamber^ 

first  inquiry  is^  what  is  the  effect  of  a  distress  at  common  (affirming  the 
law?    It  is  clear  it  is  only  a  seizure  of  the  goods  into  the  ^co^rTof  Ex-*'* 
custody  of  the  law,  through  the  medium  of  the  distrainor,  *]J**5.'^^|4m** 
for  the  puipose  of  compelling  the  party  liable  to  the  services  did  not  operate 
to  render  those  services;  that  the  distrainor  acquires  no  |he rent,  and 
property  or  even  possession  in  the  things  distrained,  nor  }J*dhll5i"right, 
any  right  to  use  or  dispose  of  them,  but  the  property  re-  >»  replevin  at 
mains  in  the  tenant,  who  may  sue  in  trespass  any  person  to  avow  for  a 
who  takes  them  out  of  the  custody  of  the  distrainor.     Gil-  g^^dT.^ 
bert  on  Distresses,  1;  JR.  v.  Cotton  (c),  Mores  v.  Conham  (rf), 

(a)  9  M.  &  W.  434.  CoUman,  J.,  Maule,  J.,  and  Creu- 

{h)    Before     Lord      Dentnan,      well,  J. 
C.  J.,    rmdalf   C.  J.,    Pattetan,  (e)  Parker,  112, 

J.,  William,   J,,    Coleridge,   J.,  (d)  Oweu,  123. 

Il2 
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Mxek.  Chamhif,  R,  y.  Lee  la).    Then  the  stat.  2  W.  &  M.  st.  1,  c.  5,  wm 
1842 
..         *  ^    passed,  which  entitles  the  landlord  to  sell  the  goods  dis- 

Nbwtox      trained,  if  not  replevied  within  five  days.    But  here  the 
gj^'„^        goods  were  replevied,  and  therefore  the  defendant  had  no 
greater  interest  than  at  common  law.    The  statnte  waa 
not  intended  to  vest  any  property  in  the  landlord,  if  the 
tenant  came  in  and  replevied:  Six  Carpentertf  Case  {b).  If^ 
therefore,  the  goods  are  held  irreplevisable  merely  to  oblige 
the  tenant  to  come  in  and  perform  the  services,  then  if  the 
teiiant  be  discharged  firom  the  services,  the  owner  of  the 
goods  is  surely  entitled  to  have  them  again,  and  might  sue 
for  them  in  detinue.     K  that  be  so,  the  defendant  is  not 
entitled  to  avow  for  a  return  of  the  goods,  and  his  cognis- 
ance amounts  at  most  only  to  a  justification  of  the  taking. 
Vin.  Abr.,  Replevin,  (F.);  Id.  Avowry,  (P.  4).     The  judg- 
ment pro  retomo  habendo  restores  the  goods  into  the  cus- 
tody of  the  law,  to  be  kept  till  the  tenant  performs  the 
services.     [Patieson,  J. — Suppose  all  this  to  be  conceded  ; 
the  real  question  is  whether  the  certificate  is  a  release  of 
the  rent :  it  is  not  enough  to  shew  that  the  tenant  is  per** 
sonally  discharged] .    If  the  tenant  be  discharged  from  the 
performance  of  the  service,  the  law  cannot  keep  a  stranger's 
goods  to  compel  performance  of  it.     Suppose  the  landlord 
had  come  in  and  proved  under  the  fiat,  could  he  have  had 
a  return  of  the  goods?     And  after  the  certificate  it  makes 
no  difference  whether  he  has  proved  or  not.    By  the  121st 
section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  every  bank- 
rupt is  to  be  discharged,  on  obtaining  his  certificate  of 
conformity,  from  all  debts  due  by  him  when  he  became 
bankrupt,  and  from  all  claims  and  demands  proveable  under 
the  commission,  subject  to  such  provisions  as  thereinafter 
directed.     [Pattesan,  J. — ^All  which  are  as  to  suing  him: 
but  the  certificate  does  not  discharge  the  debt^  but  only  the 
remedy'] .    It  is  in  the  nature  of  a  release.    Lisier  v.  Jftm- 

(a)  6  Price,  369,  (6)  8  Rep.  147. 
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'AU  {a),  Hanson  ▼.  Blakey  (*),  Davis  v.  Shapley  (c).     [Pd-  JE«».  Chamber, 
^eson,  J.  referred  to  the  74th  section].     It  was  not  the  in-    ^    ^      ^ 
tention  of  that  section  to  give  any  right  of  distress ;  it  is  a      Nbwtok 
Testraining  clause;  1  Atk.  103.     [Paiieson,  J.— It  recog-        scott. 
nises  the  landlord's  right  to  distrain  notwithstanding  the 
bankruptcy].    If  the  certificate  be  not  held  to  be  a  bar  to 
the  claim  for  rent,  the  landlord  may,  after  the  tenant's 
bankruptcy  and  certificate,  seise  a  stranger's  goods  for  ten 
years'  rent,  though  he  can  levy  on  the  tenant's  only  for  one 
year's  rent;  and  thereby,  although  the  tenant  is  discharged 
by  the  certificate,  he  will  be  made  liable  over  for  indemnity 
to  the  owner  of  the  goods.     {Matde,  J. — ^The  same  incon- 
<venience  exists  in  the  case  of  an  uncertificated  bankrupt]. 
The  distinction  is  between  the  party  who  does  and  who 
^oes  not  conform  to  the  bankrupt  laws.     But  for  the  pro- 
^so  in  sect.  121,  a  co-debtor  would  be  discharged.    The 
bankrupt  being  discharged  by  act  of  law,  the  law  will  not 
fiuffer  him  by  a  circuitous  process  to  be  made  liable  as  be- 
fore.   BradyU  v.  Ball  {d). 

Martin,  contra. — ^The  fallacy  of  the  argument  on  the  other 
side  is  in  the  assumption  that  the  effect  of  the  certificate 
is  to  release  or  extinguish  the  debt.  It  has  no  such  effect, 
but  is  merely  a  personal  discharge  of  the  bankrupt,  to  the 
extent  provided  for  in  the  bankrupt  law.  If  the  debt  were 
discharged,  so  would  a  guarantor  for  the  debt  be.  The 
case  of  a  joint-debtor  is  not  the  exception,  but  the  rule.  Sup- 
pose a  distress  made  for  rent  the  day  before  the  Statute  of 
Limitations  attached,  a  replevin,  and  an  avowry  after  the 
expiration  of  six  years;  could  there  not  be  a  return  ?  This 
is  in  substance  the  same  case;  the  remedy  is  gone,  but  not 
the  debt.  It  is  because  the  certificate  is  merely  a  personal 
discharge  of  the  bankrupt,  that,  before  the  last  act,  a  surety 

(a)  J  Boa.  &  P.  427.  (c)  1  B.  &  Ad.  64. 

(h)  4  Bing.  493  ;  1  M.  &  P.  201-         {d)  1  Bro.  Cli.  C.  427. 
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jsxeh.  aumher,  for  rtat  wasnot  discharged  thereby;  Inglia  ▼.  M*Dou^{a) ; 
and  it  became  necessary  to  introduce  special  provisions  for 
the  relief  of  sureties.  It  is  true  the  distrainor  has  no  fien, 
strictly  so  called :  that  which  he  obtained  undar  the  old 
law,  on  a  replevin,  was  a  contract  that  he  should  be  put 
into  the  same  condition  as  before  the  goods  were  taken 
from  him;  and  that  is  all  he  asks  here,  under  hia  replevin 
bond,  which  is  in  lieu  of  the  old  pledges.  The  stat.  17 
Car.  2,  c:  7,  shews  that  at  the  moment  when  the  distress  is 
taken,  and  replevied,  a  right  vests  in  the  landlord  to  have 
judgment  for  the  amount  of  his  rent,  so  far  as  those  goods 
will  go  to  extinguish  it.  How  could  that  right  be  affected 
by  the  long  subsequent  certificate? — He  cited  also  Titek  v» 
JF^^on  (i),  and  Briggs  v.  Sowry  {c). 

But  further,  upon  these  pleadings,  what  judgment  could 
be  entered  up,  according  to  the  view  taken  for  the  plain- 
tiff? The  plea  in  bar  se^ns  to  be  in  the  nature  i^  a  plea 
puis  darrein  continuance :  what  is  to  become  of  the  action 
itself?  The  plea  in  bar  ought  to  support  the  declaration, 
but  that  is  not  done  here.  The  stat.  7  Hen.  8,  c.  4,  s.  3,  gives 
damages  to  the  avowant  in  replevin,  on  his  avowry  being 
found  for  him;  and  here  it  is  admitted  that  the  goods 
were  wrongfully  taken  out  of  the  defendant's  possession^ 
therefore  the  statute  applies.  The  plea  ought  to  have  set 
up  the  ex  post  facto  matter  by  way  of  plea  puis  darrein 
continuance,  because  the  plaintiff  admits  that  the  replevin 
was  wrongful  in  the  first  instance.  \Cres9weU,  J. — He  is 
sustaining  his  action,  not  by  anything  done  before  action 
brought,  but  because  since  action  brought  the  defendant 
has  asked  for  a  return]  • 

Peacock,  in  reply. — It  is  said,  if  the  certificate  be  a  dis- 
charge of  the  rent,  so  would  it  be  of  a  joint  debtor  or  a  surety, 
or  of  a  lien.     But  it  is  only  contended  that  it  amounts  to 

(fl)  1  Moore,  198.  {h)  6  Bing.  321  ;  3  M.&  P*  714. 

(c)  8  M.  &  W.  729. 
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a  release  to  the  tenant  himself,  not  that  it  is  a  discharge  of  Exek.  chamber, 

1842 
any  collateral  rights  or  person  coUaterallj  liable.    In  the  ^  *   ^ 

cases  cited  on  the  other  side,  the  qnestion  was  as  to  the      Newton 
discharge  of  a  surety  for  rent  due  subsequently  to  the  bank-        Scott. 
mptcy.    The  form  of  avowry  given  by  the  stat.  11  Geo.  2, 
c.  19,  s.  22,  shews,  that  in  order  to  entitle  the  defendant 
to  avow  and  have  a  return,  the  rent  must  remain  due  to  the 
time  of  the  avowry;  Banks  v.  AnigeU  (a);  then  this  plea  in 
bar  shews  how  it  did  not  so  remain  due,  by  setting  forth 
the  bankruptcy  and  certificate.    The  judgment  prayed  is  a 
judgment  for  the  plaintiff  on  demurrer,  the  defendant  hav- 
ing claim^^  tiukt  to  which  he  had  no  right.    If  the  certifi* 
cate  had  been  allowed  cfier  the  avowry,  then  imdoubtedly  it 
would  have  been  a  plea  puis  darrein  continuance,  as  plead- 
ing a  factVhich  arose  after  the  last  continuance.    As  it  is, 
the  plaintiff  is  entitled  to  the  same  judgment  as  if  it  were  • 
a  plea  in  bar  to  a  declaration. 

Lord  Denman,  C.  J. — ^It  appears  to  the  Court,  that  with- 
out entering  more  into  the  argument  than  was  done  in  the 
Court  below,  a  sufficient  reason  was  there  given  for  the 
judgment,  by  ccmstruing  the  language  of  the  authorities 
to  be  that  the  certificate  does  not  extinguish  the  debt,  but 
on]y  bars  the  remedy.  That  was  the  ground  of  decision  in 
the  Court  below,  and  that  is  the  argument  which  has  been 
found  to  be  insurmountable  here. 

Judgment  affirmed* 


MEMORANDUM. 

In  this  Vacation,  Herbert  George  Jones,  of  Lincoln's 
Inn,  Esq.,  was  called  to  the  degree  of  the  coif,  and  gave 
rings  with  the  motto  "  Bene  Volens/' 

(a)  7  Ad.  &  £.  843 ;  3  N.  &  P.  94. 
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-^<w«  8«  Williams,  Executor,  v.  Williams. 

Where,  after  1  HE  Court  having.  On  the  argument  of  the  demurrer  in 
a  demu!fner  to^a  ^^  ^^^  (a)j  ^Uowed  the  plaintiff  to  amend  his  replication^ 

replication  let-  jitherton  afterwards  obtained  a  rule,  calling  upon  the  de- 
ting  out  con-  '  o    r 

tinning  wriu  in  feudaut  to  shcw  cause  why  the  plaintiff  should  not  be  at 
of  the  statute  of  liberty  to  amend  the  second  and  subsequent  writs  issued 
Siai^rff WM*"'  i^  *^^  ca^»e  '^  *^®  lifetime  of  the  plaintiff's  testator^ 
allowed  to         H,  R.  Williams,  by  adding  to  the  memorandum  already 

amend  by  stat-     .  #      if  o    ^  it 

ing  the  indorse-  indorsed  ou  cach  of  such  wnts,  a  statement  of  the  day  of 
iirrits  111  con-  the  date  of  the  return  thereof,  and  why  the  entries  on  the 
M  weif  ofthir*'  '^^  should  not  be  amended  so  as  to  correspond  with  such 
return  as  of  the  amended  writs;  and  also  by  stating  the  appearances  of 
formity  with'  the  said  H,  K  Williams  as  appearances  by  one  attorney 
orV!i^»,  only. 

the  Court,  on  a 

■ubiequent  applicationi  also  allowed  the  wriU  themieWes  to  be  amended  accordingly. 


(a)  AfiUy  p.  174. 
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JervU  naw  shewed  cause. — ^The  present  application  is  EatO.  0/  i»Im#» 


made  on  the  ground  that  the  writs  in  their  present  state 
will  not  support  the  replication  as  amended  by  leave  of  the 
Court :  but  that  is  not  a  sufficient  reason  for  the  interpo- 
sition of  the  Coiirt.  The  original  practice  was^  that  the 
€!ourt  would  not  amend  statutable  writs  in  any  case.  To 
that  rule  two  exceptions  only  have  been  introduced ;  firsts 
in  cases  where  the  error  arises  from  the  misprision  of  the 
clerk ;  secondly,  where  otherwise  the  statute  of  limitations 
would  be  a  bar  to  a  fresh  action.  [Parke,  B. — It  was  the 
constant  course,  before  the  passing  of  the  Uniformity  of 
Process  Act,  to  make  such  amendments  as  this.  Then 
can  the  effect  of  that  statute  be  to  compel  a  plaintiff  to  go 
on  against  a  party  who  may  be  wholly  unable  to  pay  costs, 
or  else  be  barred  of  his  remedy  ?]  Since  the  statute,  the 
f  arty  ought  not  to  have  fresh  writs,  unless  he  have  used 
due  diligence  to  serve  the  defendant.  The  words  of  the 
10th  section  are,  that  "  every  writ  of  summons  and  capias 
may  be  continued  by  alias  and  pluries,  as  the  case  may 
require,  if  any  defendant  therein  named  may  not  have  been 
arrested  or  served  therewith.^' 

Atherton,  contra. — The  liberty  which  the  Court  gave  to 
amend  the  pleadings  implied  that  the  plaintiff  was  to  have 
the  means  of  making  a  proper  amendment;  and  that  can 
only  be  done  by  making  the  writs  conformable  to  the 
amended  allegations  of  the  replication.  The  only  altera- 
tion introduced  by  the  Uniformity  of  Process  Act,  was  the 
necessity  of  having  the  writs  returned  and  entered  of  re- 
cord, and  the  continuing  writs  issued  within  a  month  after 
their  expiration:  in  all  other  respects  the  old  practice 
remains.  Nothing  is  said  in  the  statute  about  using  dili- 
gence to  serve  the  defendant ;  the  words  of  the  proviso 
are, ''  unless  the  defendant  shall  have  been  arrested  thereon 
or  served  therewith,  or  unless  such  writs  &c.  shall  be  re- 
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Mttk.  tf  riMt,  tamed  non  est  inrentin.'' — ^He  cited  Ldkm  t.  Watmm  (a), 
V  ^'  .  Hortam  ▼.  hiiabUmta  of  Stm^ord  {b),  BiUom  r.  CUfper' 
WitLMMa     tou  (e),  Eecle$  v.  Cole  {d).  Kirk  r.  Dolby  («). 

Wux'luo.         p^RCimiAH, 

Rule  absolate,  on  pajrment  of  tbe  costs  of 
the  amendment,  and  of  this  application. 


(a)  2  C.  &  M.  625. 

(b)  1  C.  &  M.  773. 

(c)  9M.&W.473. 


(d)  8M.&  W.537. 

(e)  6M.&W.636. 


Nov.  4.  Lloyd,  Administrator  &c.,  v.  Mosttk. 

An  action  on  a  UEBT  on  a  joint  and  seyeral  bond,  given  by  the  defend- 
nhy  itoud  for*  ^^^  ^"1^  ^^^  ^^  father,  Mr.  Samnel  Mostyn,  to  the  plain- 
p1i^u*Wre*af.  ^^^  intestate,  Edward  Lloyd,  dated  10th  Jnne,  1815. 
•iset:  tbe  com-  Pleas  (after  craving  oyer  of  the  bond,  which  was  set  oat), 
on  the  27th       non  cst  factum  and  solvit  post  diem,  on  which  issues  were 

July;  the 
cauie  was  tried 
on  the  29th. 
At  10  a.  m.  on 
the  28th,  a  no- 
tice  to  produce 
the  bond  was 
served  on  the 
defendant's  at- 
torney in  the 
action  (who  re* 
sided  in  Lon- 
don) in  the  de- 
fendant's pre- 
sence, in  the 
assise  town. 

The  bond  was  in  the  possession  of  one  W.,  who  held  it  as  the  representative  of  a  former 
attorney  of  the  obligors,  and  was  himself  the  defendant's  general  attorney,  and  who  had  under- 
taken to  produce  it  at  the  trial,  if  the  judge  should  think  he  was  bound  to  do  so.  Before  th'e 
assises,  the  bond  had  been  sent  by  W.  to  the  defendant's  attorney  in  the  action,  in  Ijondon,  for 
the  purposes  of  inspection  and  admission  under  a  Judge's  order;  and  the  plaintiff's  attorney 
had  there  taken  a  correct  copy  of  it.  At  the  trial,  W.  had  the  boml  in  Court,  but  objected  to 
produce  it  on  the  ground  of  privilege,  and  the  objection  was  allowed. 

Held,  first,  that  the  notice  to  produce  the  deed  was  sutBcient,  under  the  circumstances,  to 
let  in  secondary  evidence  of  it)  secondly,  that  the  copy  so  taken  by  tbe  plaintiff's  attorney  was 
admissible  as  such  evidence. 


joined.  At  the  trial  before  Gumey,  B.,  at  the  last  Flint- 
shire Assizes,  it  appeared  that  the  daim  of  the  plaintiff 
arose  nnder  the  following  circumstances.  A  legacy  of 
£200  having  been  bequeathed  by  the  will  of  a  Miss 
Myddelton  amongst  the  younger  children  of  Mr.  Samuel 
Mostyn,  who  were  then  infants,  the  intestate,  Edward 
Lloyd,  who  was  Miss  Myddelton's  executor,  paid  the 
money  to  Samuel  Mostyn  in  the  year  1815,  on  receiving 
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irom  him  and  the  defendant  (who  was  the  eldest  son  c^  EadL  if  Pktu, 

Samuel  Mostjm,  and  then  of  age)  the  bond  in  goestion,     .  ^^*  ^ 

which  was  conditioned  to  save  harmless  and  indemnify  the        Llotp 

intestate  from  all  actions^   suits,  claims,  and  demands      Mosmi. 

whatever  of  the  legatees  or  any  of  them,  in  respect  of  their 

shares  of  the  legacy.    In  March  1841,  a  suit  in  equity 

was  commenced  by  Thomas  Mostyn,  one  of  the  legatees, 

against  the  plaintiff,  as  administrator  of  Edward  Lloyd,  to 

recover  his  third  share  of  the  legacy  and  interest.  Various 

communications  had  previously  passed  between  the  plain* 

tiff  and  the  defendant  on  the  subject  of  the  claim  made  by 

Thomas  Mostyn ;  and  on  the  19th  of  May,  1841,  the  plain- 

tiff  gave  the  defendant  a  formal  notice  in  writing  of  the 

suit  having  been  instituted  i^ainst  him,  and  requiring  the 

defendant  to  indemnify  him  agunst  ifc,  pursuant  to  the 

condition  of  the  bond.    On  the  7th  of  June,  an  order  was 

made  in  the  suit  by  the  Vice-Chancellor  of  England,  by 

consent  of  the  parties,  that  the  bill  should  he  dismissed 

without  costs ;  and  the  plaintiff  thereupon  paid  to  Thomas 

Mostyn  the  sum  of  £117,  being  his  share  of  the  legacy  of 

£200,  and  interest  thereon :  and  he  now  sought  to  recover 

from  the  defendant,  under  his  bond  of  indemnity,  the 

amount  so  paid,  together  with  the  further  sum  of  £26 

for  the  plaintifTs  own  costs  in  the  equity  suit. 

It  appeared  at  the  trial,  that  the  bond  had  not  been 
known  to  be  in  existence  until  the  year  1839,  when  it  was 
found  amongst  a  basket-full  of  old  papers,  in  the  house  of 
a  Mrs.  Jones,  the  widow  and  executrix  <ii  the  late  attorney 
of  the  defendant  and  his  father.  It  was  now  in  the  posses- 
sion of  a  Mr.  Williams,  Mrs.  Joneses  son-in-law,  who  acted 
for  her  as  executrix,  and  who  was  also  the  general  attorney 
for  the  defendant,  although  not  the  attorney  on  the  record 
in  this  action.  Mr.  Williams  had  not  been  served  with  a 
subpoena  duces  tecum  to  produce  the  bond,  but  had  un- 
dertaken to  do  so  if  the  Judge  should  think  that  he 
was  bound  to  produce  it,  and  he  had  it  in  Court  at  the 
trial.     On  being  called  upon  to  produce  it,  he  objected 


480  .CASUS    IN  THE   EXCHEQUKB, 

Bxdk.  of  PUas,  to  do  80  On  the  ground  tliat  he  held  it  in  the  same  char* 
•  ^  acter  as  Mr.  Jones,  if  alive,  would  have  done,  namely,  as 
Lloyd  the  attorney  of  the  obligors ;  and  the  learned  Judge  al- 
MosTTN.  lowed  the  objection.  The  plaintiff  then  tendered  in  evi- 
dence a  copy  of  the  bond,  which  had  been  furnished  to  the 
plaintiff's  agent,  and  examined  by  him  with  the  original, 
upon  the  bond's  being  sent  up  by  Mr.  Williams  to  the 
defendant's  attorney  in  London  to  be  inspected^  for 
the  purposes  of  admission  imder  a  Judge's  order.  It 
was  objected  that  this  copy  was  inadmissible,  on  two 
grounds :  first,  that,  the  bond  having  been  in  the  confiden- 
tial custody  of  Mr.  WUIiams,  a  copy  so  obtained  could  not 
be  used  in  evidence ;  for  which  FUher  v.  Heming  (a)  was 
cited  as  an  authority;  and  secondly,  on  the  ground  that 
at  all  events  it  was  not  admissible  without  proof  of 
notice  to  produce  the  original:  and  the  learned  judge, 
being  of  opinion  that  notice  to  produce  was  neoessaiyj  re- 
jected the  evidence.  The  plaintiff  then  proved  a  notice  to 
produce  the  bond,  which  had  been  served  upon  the  defend* 
ant's  attorney  in  this  action,  the  defendant  being  present, 
in  Mold,  the  assize  town,  at  ten  o'clock  in  the  morning  of 
Thursday,  the  28th  of  July.  The  commission  day  was 
Wednesday,  the  27th ;  the  cause  was  tried  on  Friday,  the 
29th.  The  defendant  resided  about  ten  miles  firom  Mold; 
the  attorney,  Mr.  Leigh,  was  resident  in  London*  Mr. 
WiUiams,  who  held  the  bond,  resided  at  Denbigh,  fourteen 
taiiles  from  Mold,  and  arrived  at  the  latter  place,  with  the 
bond,  in  the  afternoon  of  Thursday  the  28th.  It  was  ob- 
jected for  the  defendant,  that  this  notice  was  too  late;  the 
learned  judge,  however,  thought  that  as  the  bond  was  ac- 
tually in  Court,  the  notice  was  su£Scientj  and  that  the 
copy  was  admissible,  and  it  was  accordingly  read. 

For  the  defendant  it  was  contended,  that  the  bond  ought, 
under  the  circumstances,  to  be  presumed  to  have  been  sa- 
tisfied. The  learned  judge  left  that  question  to  the  jury, 
who  found  a  verdict  for  the  plaintiff  for  the  whole  amount 

{•)  1  Phill.  Evid.  182  (8th  ed.). 
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claimed  by  him,  183/.,  leave  being  given  to  the  defendant  Sjpek.qfpu», 
to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opi-        ^^^' 
nion  that  the  copy  of  the  bond  ought  not  to  have  been 
received  in  evidence. 

Kelhf  now  moved  accordingly. — First,  inasmuch  as  Mr. 
Williams,  in  whose  possession  the  bond  was,  represented 
the  attorney  of  the  obligors,  he  was  not  bound  to  produce 
the  bond;  and  if  so,  neither  could  a  copy  obtained  from  or 
furnished  by  him,  contrary  to  his  duty,  be  received  in  evi- 
dence. The  rule  is  thus  laid  down  in  Fhillipps  on  Evidence, 
vol.  1,  p.  182:  ''  If  a  deed  deposited  confidentially  with  an 
attorney  has  been  obtained  out  of  his  hands,  for  the  pur- 
pose of  being  produced  in  evidence  by  another  witness,  it 
cannot  be  received.  Thus,  in  a  case  tried  before  Mr. 
Justice  Bayky  (a),  the  plaintiff's  counsel  having  proved  a 
certain  deed  in  the  possession  of  the  defendant,  and  the 
defendant  refusing  to  produce  it,  though  he  admitted  hav- 
ing received  notice,  the  counsel  of  the  plaintiff  offered  in 
evidence  a  copy  of  the  deed,  which  had  been  obtained  from 
one  who  many  years  ago  acted  as  an  attorney  for  the  per- 
son under  whom  the  defendant  claimed,  and  who  had  been 
intrusted  by  him  with  the  original  deed  in  his  professional 
character.  The  counsel  on  the  part  of  the  defendant  ob- 
jected that  this  evidence  ought  not  to  be  received,  as  the 
original  deed  had  been  deposited  confidentially  with  the 
attorney;  and  Bayley,  J.,  refused  to  admit  it.  He  said, 
the  attorney  could  not  give  parol  evidence  of  the  contents 
of  the  deed,  which  had  been  intrusted  to  him ;  so  neither 
could  he  furnish  a  copy.  He  ought  not  to  have  communi- 
cated to  others  what  was  deposited  with  him  in  confidencOj 
whether  it  was  a  written  or  verbal  communication.  It  is 
the  privilege  of  his  client,  and  continues  from  first  to  last.'' 
That  case  appears  to  be  expressly  in  point.  \Parke,  B. — 
I  have  always  doubted  the  correctness  of  that  ruling.  Where 
an  attorney  intrusted  confidentially  with  a  document  com- 

(a)  /liiAcr  v.  ffemin^f  Leicester  Lent  Assizes,  1809. 
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Btek.  </  Pfem,  municstes  the  contents  of  it^  or  suffers  another  to  take  a 
^^  cop7;  surely  the  secondary  evidence  so  obtained  may  be 

produced.  Suppose  the  instrument  were  even  stolen,  and 
a  correct  copy  taken,  would  it  not  be  reasonable  to  admit 
it  ?  Lord  Abrngety  C.  B. — ^It  is  impossible  to  say  this  copy 
was  not  evidence]. 

Secondly,  the  notice  to  produce  was  not  sufficient.  In  tiie 
first  place,  service  on  the  day  after  the  commission  day  was 
too  late;  George  v.  Thompson  (a),  Doe  v.  Grey  (i).  In  the 
latter  case,  service  of  notice  to  produce  a  lease,  upon  the 
wife  of  the  defendant's  attorney  at  his  lodgings,  on  the 
evening  before  the  trial,  was  held  insufficient.  Besides, 
here  the  attorney  had  not  the  possession  of  the  bond  at  the 
time,  and  he  was  resident  in  London.  [Lord  Abinger,  C.  B. 
— He  had  the  power  of  obtaining  the  production  of  it  at 
the  trial].  The  insufficiency  of  a  notice  to  produce  is  to 
be  determined  upon  the  facts  as  they  stood  at  the  time  of 
the  service.  [Lord  Abinger,  C.  B. — ^I  cannot  assent  to  that. 
Suppose  the  party  has  not  the  document  at  the  time  he 
receives  notice  to  produce  it,  but  afterwards  obtains  pos- 
session of  it,  a  week  before  the  trial ;  is  he  not  bound  to 
produce  it?]  In  this  case  the  bond  was  held,  not  by  the 
attorney  in  the  cause,  but  by  Williams,  who  was  privileged 
from  producing  it :  but  even  if  the  former  had  had  it  in  his 
pocket  at  the  trial,  he  could  not  be  called  upon  to  produce 
it  unless  he  had  received  a  notice  in  proper  time.  In  Cook 
Y.  Hearn  (c),  Patteson,  J.,  held  that  the  attorney  of  the 
opposite  party  could  not  be  asked  whether  he  had  with  him 
a  rule  of  court  relating  to  the  cause,  with  a  view  to  give 
secondary  evidence  of  it,  no  notice  to  produce  or  subpoena 
duces  tecum  having  been  served  before  the  trial :  and  that 
such  notice  could  not  be  given  them.  So,  in  Bate  v.  Kin- 
sey  (d),  where  an  attorney  refused  to  produce  a  document 
on  the  ground  of  his  clients  privilege,  no  notice  to  produce 


(a)  4  DowL  P.  C.  656.  (c)  1  M.  &  Rob.  201. 

{b)  1  Stark.  N.  P.  C.  283.  {d)  1  C.  M.  &  R.  33. 
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having  been  given^  parol  evidence  of  its  contents  was  held  s^ik.  of  vua§t 


inadmissible;  and  Gumey,  B.,  there  says^  '^  The  fact  of  the 
instmment  being  in  conrt  makes  no  difference  with  regard 
to  the  necessity  of  a  notice  to  prodnce/' 

Lord  Abingee,  C.  B. — ^The  only  question  in  this  case 
really  is,  whether  the  notice  to  produce  was  served  in  such 
proper  time  as  would  enable  the  party  to  produce  the  do- 
cumoit  if  he  had  it.  It  appears  that  the  defendant's  at- 
torney was  in  possession  of  the  original  bond^  and  that  a 
copy  was  in  town.  The  attorney  who  was  served  with  the 
notice  to  produce  must  have  known  that  Mr.  Williams^ 
who  was  the  attorney  for  the  defendant  in  the  country, 
had  possession  of  the  bond.  It  would  appear  that  the 
notice  was  merely  given  from  over-caution,  lest  Mr.  Wil* 
liams,  when  called  to  produce  it,  should  plead  his  client's 
privilege,  and  decline  to  do  so.  There  was  time  enough 
for  the  attorney  to  consider  whether  it  was  for  his  client's 
interest  to  produce  it  or  not,  and  no  doubt  he  determined 
it  was  not.  I  therefore  think  the  notice  was  sufiBicient, 
taking  the  fact  into  consideration,  that  the  party  on  whom 
the  notice  was  served  knew  that  the  instrument  was  in  the 
possession  of  another  person,  who  had  been  subpoenaed  to 
produce  it  at  the  trial,  and  over  whom  his  client  had  full 
authority.  It  is  not  like  the  case  of  a  complicated  deed, 
in  which  there  are  many  parties,  and  which  the  attorney 
niight  refuse  to  produce,  because  he  might  think  it  neces* 
sary  to  take  the  opinion  of  his  counsel  before  he  produced 
it.  This  is  the  case  of  a  simple  bond  of  indemnity.  I 
think,  therefore,  that  the  learned  judge  was  quite  right  in 
admitting  the  secondary  evidence,  and  that  the  rule  ought 
to  be  granted. 

Pabke,  B. — I  am  of  the  same  opinion.  The  question  is 
now  reduced  to  this,  whether  the  notice  to  produce  was 
sufficient.  I  agree  that  the  principle  to  be  extracted  from 
the  cases  is,  that  notice  to  produce  must  be  given  within 


1842. 
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Bxeh.ofPUai,  a  reasonable  time  before  the  trial  comes  on,  tbe  judge  at 
^^^'  ^  the  trial  being  the  proper  person  to  consider  whether  that 
reasonable  time  has  been  given  or  not.  I  think  in  this 
case  there  was  ample  eyidence  to  warrant  the  judge  in 
deciding  that  the  notice  was  sufficient,  even  on  the  prin- 
ciple contended  for  hjULr.KeUy — which  however  is  not 
the  principle  laid  down  in  the  cases, — that  it  must  depend 
upon  the  state  of  facts  at  the  time  the  notice  was  given* 
Here  it  was  given  early  on  the  Thursday  morning,  the  case 
standing  for  trial  on  Friday.  It  is  clear  the  defendant's 
attorney  on  the  record,  Mr.  Leigh,  well  knew  that  the 
bond  was  in  the  possession  of  the  former  attorney,  Mr. 
Williams,  and  that  he  would  produce  it  at  the  assises.  At 
the  very  time  he  had  the  notice,  he  knew  it  was  in  the 
power  of  their  own  client,  who  had  nothing  more  to  do 
than  to  direct  Mr.  Williams  to  produce  it.  Even  if  the 
bond  had  not  been  at  the  .time  within  the  control  of  the 
defendant,  but  had  afterwards  come  into  his  possession,  or 
that  of  his  attorney,  so  that  it  could  have  been  produced 
on  the  trial,  I  by  no  means  say  that  the  notice  would  not 
in  that  case  have  been  sufficient;  but  it  is  unnecessary  to 
decide  that.  The  cases  referred  to  are  all  distinguishable. 
In  the  case  of  Cook  v.  Heam,  it  was  endeavoured  to  supply 
a  want  of  previous  notice,  by  giving  it  at  the  triaL  That  is 
no  notice  at  all.  In  Doe  v.  Grey,  the  notice  was  served 
upon  the  wife,  and  not  upon  the  attorney  himself,  and  no 
proof  was  given  that  the  attorney  had  received  the  notice^ 
though  there  was  proof  that  the  deed  was  in  his  possession 
at  the  time.  Here  there  was  a  notice  to  produce,  given  to 
the  right  pariy,  and  the  sole  question  is,  whether  that  has 
been  given  a  reasonable  time  before  the  triaL  I  should  have 
been  sorry  if  this  objection  could  have  prevailed;  and  I  think 
there  is  ample  ground  for  holding  that  this  was  a  sufficient 
notice,  and  therefore  that  the  rule  should  be  refused. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Rule  refused. 
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Ejieh.  <f  PUat, 
1842. 

Wbbbss  v.  Sparkks  and  Another.  j^^  ^^ 

jL  RESPASS  for  breaking  and  entering  a  certain  close  of  Trespass  for 
the  plaintiff,  situate  &c.  [setting  it  ont  by  abuttals]  >  and  entering  the 
pulling  down  divers,  to  wit,  four  posts  and  four  bars  of  the  ?^^°gjf^ag*^' 
plaintiff,  then  standing  and  being  in  and  upon  the  said  out  by  abuttals), 
close.    The  defendants  pleaded,  that  there  was  a  public  down  certain 
footway  over  and  across  the  said  close  in  which,  &c.,  ^i^ng  there- 
wherefore  the  defendants,  having  occasion  to  use  the  said  <>«>•   ^^^*  ^^ 

'  ®  there  was  apub- 

way,  and  because  the  said  posts  and  bars  had  been  and  Uc  footway  over 
were  wrongfully  erected  across  the  said  footway,  and  ob-  that  the  de- 
structed  the  same,  pulled  down  the  said  posts  and  bars,  c*^,5le  posts 
&c.     Replication,  traversing  the  public  footway,  on  which  »n<i  ^*«"»  ®|>- 

structed  the 

issue  was  joined.    At  the  trial  before  Cresswell,  J.,  at  the  way,  pulled 
last  Somerset  assizes,  the  defendants  proved  a  public  right  iJ^icJtton', 
of  footway  across  the  plaintiff's  field,  but  in  a  different  ^ilwa*"— *^* 
direction  from  that  in  which  the  posts  and  rails  had  stood.  BM,  that  on 
It  was  contended  for  the  plaintiff,  that  the  plea  was  not  the  defendants 
proved  unless  a  right  of  way  were  shewn  to  have  existed  nerdic?,*^  ^ 
in  the  line  of  the  posts  and  rails,  which  the  defendants  pr^fofaright 
alleged  to  have  obstructed  the  way  mentioned  in  the  plea;  mt^  tUrwHam 
The  learned  judge,  however,  was  of  opinion  that  the  only  and'were^^noT' 
matter  in  issue  was,  whether  there  was  any  right  of  foot-  ^""**  ^  P'ST* 

'  ^      ^  ti  way  over  the 

way  across  the  dose  in  question,  and  under  his  direction  a  pi^ce  where 
rerdict  was  found  for  the  defendants.  bars  stood. 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— In  this  case  a  locality  was  given  by  the  declara- 
tion to  the  trespass  complained  of,  and  which  must  have 
been  known  to  the  defendants  when  they  pleaded;  i.  e. 
where  the  posts  and  rails  had  stood,  which  were  thrown 
down  by  them.  The  plea,  therefore,  was  not  proved  by 
evidence  of  a  right  of  way  across  another  part  of  the  close. 
The  plea  itself  states  that  the  way  pleaded  had  been  ob- 

VOL.  X.  K  K  M.  w. 
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Exek.  rf  PUa$,  stmcted  by  the  posts  and  rails.     IParke,  B. — But  that  is 
V   ^*  ^    not  parcel  of  the  issue.    Lord  Alnnger^  C.  B. — The  plain* 


WiBBBR  tiff  should  have  new  assigned.]  K  he  had,  he  would  have 
Sparkbs.  Admitted  a  right  of  way  in  the  line  of  the  posts  and  rails. 
[Parke,  B. — ^He  might  have  traversed  and  new  assigned : 
then  the  question  on  the  first  issue  would  have  been  only 
whether  there  was  a  right  of  way  across  the  close  at  all; 
if  there  was,  but  the  defendants  beat  down  the  posts  and 
rails  in  another  part  of  the  close,  they  would  be  liable  on 
the  new  assignment.]  The  verdict  is,  that  there  \&  the 
right  of  way  in  the  plea  mentioned;  namely,  where  the 
posts  and  rails  were  beaten  down  as  obstructions  of  it :  and 
the  verdict  would  establish  a  right  of  way  there.  \Parke, 
B. — ^No;  the  only  matter  established  by  the  record  would 
be  the  existence  of  a  right  of  way  across  the  close.  Lord 
Abinger,  C.  B. — ^It  might  be  that  the  plaintiff  stopped  both 
the  real  way,  and  one  which  the  defendants  had  usurped; 
as  to  the  latter,  there  should  be  a  new  assignment.]  That 
view  of  the  case  supposes  that  posts  and  rails  existed  in  two 
places*  The  ch^e,  in  the  declaration,  means  the  spot  where 
the  trespass  was  committed.  Suppose  it  were  a  declaration 
for  breaking  and  entering  a  dose  across  the  plaintiff's 
head-weir,  and  destroying  that  weir ;  would  not  that  fix  the 
trespass  to  that  place  ?  [Parke,  B. — But  here  the  declara- 
tion is  for  breaking  and  entering  the  dose  generally :  then 
the  defendants  say,  wherever  that  close  is,  there  is  a  public 
way  across  it.]  If  the  plaintiff  had  new  assigned,  he  would 
have  been  bound  to  prove  two  trespasses  of  the  kind  charged, 
and  therefore  two  sets  of  posts  and  rails:  Greene  y.  Jones  {a). 
The  defendants  fix  the  identity  of  the  way  by  the  descrip- 
tion in  their  plea.  In  Ettuon  v.  lies  (6),  to  a  dedaration 
in  trespass  for  breaking  and  entering  a  dose  of  the  plaintiff. 


(a)  I  Saund.  299  a. 
(6)  U  Ad.  &  £.  665 ;  3  P.  &  D.  391. 
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described  by  abuttals,  the  defendant  pleaded  a  public  right  ^^a.  of  pua», 
of  way  across  the  close;  the  plaintiff  new  assigned  a  trespass 
extra  viam;  to  which  the  defendant  pleaded,  that  the  plain- 
tiff had  wrongfully  stopped  up  the  way  in  the  former  plea 
mentioned,  wherefore  the  defendant  necessarily  went  a  little 
out  of  the  said  highway,  quse  est  eadem,  &c.  The  evidence 
was,  as  in  this  case,  that  there  was  a  public  footway  over 
the  close,  which  the  plaintiff  admitted,  and  another  footway 
which  the  defendant  claimed  as  public,  but  which  the 
plaintiff  had  stopped  up;  and  it  was  proposed  to  try  the 
question  as  to  the  existence  of  this  latter  right  of  way. 
The  judge,  however,  thought  that  no  issue  was  raised  as  to 
this  second  way,  and  directed  a  verdict  for  the  plaintiff;  and 
his  ruling  was  confirmed  by  the  court,  on  the  ground  that, 
the  precise  locality  being  material  to  the  defence,  the  de- 
fendant was  bound  to  shew  it  in  his  pleading.  It  was  so 
held,  because  there  was  nothing  either  in  the  declaration 
or  plea  to  shew  the  locality  of  the  way  claimed^  and  therefore 
the  plaintiff  had  a  right  to  fix  which  way  was  admitted  by 
him.  But  here  the  declaration  and  plea  together  do  fix  the 
locality  of  the  way  to  be  where  the  alleged  obstruction  had 
stood  and  was  removed. 

Lord  Abingcb,  C.  B. — The  mention  of  the  posts  and 
rails  does  not  fix  the  locality  of  the  trespass;  if  it  did, 
the  defendants  would  be  entitled  to  a  verdict  on  not  guilty, 
unless  it  were  proved  that  they  came  across  that  part  of  the 
close  where  the  posts  and  rails  were. 

Parke,  B. — On  this  replication,  the  only  question  is, 
whether  there  is  a  right  of  way  over  the  dose — ^the  piece  of 
land — described  in  general  terms  in  the  declaration.  If 
there  be,  but  the  trespass  was  committed  out  of  the  way, 
there  should  have  been  a  new  assignment.  The  declaration 
does  not  deicribe  the  dose  as  being  one  whereon  certain 
posts  and  rails  were  fixed,  but  merely  alleges  the  breaking 
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Etch,  of  PUas,  down  of  the  posts  and  rails  as  part  of  the  injury  done  by  the 
vjf^     defendants. 


Wbbbbr 

V. 

Sparkbs. 


The  other  Barons  concurred. 


Enle  refused. 


N<n.7. 

The  defendant 
published  a 
placard  lUting 
of  the  plaintiff; 
who  was  an 
overseer  of  the 
poor,  "  that 
when  out  of 
office  he  had 
advocated  low 
rates,  and  when 


Cheese  v.  Scales. 

LilBEL.  The  declaration  stated  that  the  plaintiff  had 
been  and  was  overseer  of  the  poor  of  the  parish  of  St. 
Mary,  Stratford-le-Bow ;  and  that  the  defendant  published 
of  and  concerning  him  the  libellous  matter  following : — 
f '  that  the  plaintiff,  when  out  of  office,  had  advocated  low 
rates,  and  when  in  office  had  advocated  high  rates,  and 
fn  offlw  had  ad"  ^^^^  ^^  (*®  defendant)  would  not  trust  the  plaintiff  with 

Yocated  high 
rates,  and  that 
he  (the  defend- 
ant) would  not 
trust  him  with 
UothiM 
property:*'— 
Held,  that 
these  words 
were  actionable 
per  se,  without 
any  innuendo. 

An  applica- 
tion to  set  aside 
the  verdict  and 
Judgment,  on 
the  ground  that 
the  cause  was 
tried  after  the 
return  day  men- 
tioned in  the 
distringas  jura- 
tores,  must  be 
made  within 
the  first  four 
days  of  term 
next  following. 

And  ttmble, 
the  Court  will 
not,  in  such  case,  interfere  at  all  on  motion,  but  leave  the  party  to  his  writ  of  error. 

The  distringas  juratores,  instead  of  being  made  returnable  on  the  first  day  of  Michaelmas 
Term,  was  by  mistake  itited  on  that  day,  and  commanded  the  sheriff  to  distrain  the  Jurors,  so 
that  he  might  have  their  bodies  on  the  17M  qfJttne,  before  the  Barons  at  Westminster,  unless  the 
Chief  Baron  should  first  come  on  the  I5th  ^Jun$,  at  the  Guildhall  of  the  dty  of  London.  The 
trial  took  place  on  the  25th  of  June.  After  error  coram  vobis  brought  by  the  defendant  on  the 
ground  of  this  irregularity  in  the  proceis,  the  Court,  on  motion,  allowed  an  amendment.^ 


£5  of  his  private  property/'  Plea,  not  guilty.  At  the 
trial  before  Lord  Abmger,  C.  B.^  at  the  sittings  in  London 
after  last  Trinity  Term,  the  plaintiff  obtained  a  verdict, 
damages  40«. 

Crawder  now  moved  in  arrest  of  judgment,  and  contend- 
ed that  the  language  imputed  to  the  defendant  was  am- 
biguous, and  might  mean  either  that  the  plaintiff  was 
dishonest,  or  merely  that  he  was  negligent  of  his  affairs ; 
and  therefore  that  it  was  not  necessarily  libellous,  and 
ought  to  have  been  explained  by  an  innuendo. 

But  Per  Cub  i am. — The  publication  imputes  dishonesty 
to  the  plaintiff,  or  at  least  tends  to  disparage  him;  it  was 
for  the  jury  to  say  whether  it  was  libellous  or  not,  and 
they  have  found  that  it  was.  There  is  no  ground  for 
arresting  the  judgment.  ^^^  ^^^^^ 
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On  a  subsequent  day,  Crowder  mored^  in  the  Bame  case,  £*«*•  ^  '*'*«'» 
for  a  rule  to  shew  cause  why  the  verdict  and  judgment  for  - 

the  plaintiff,  and  all  subsequent  proceedings,  should  not  be  Chcbsb 
set  aside,  on  the  ground  that  there  had  been  a  mistrial*  scalbs. 
The  distringas  juratores,  instead  of  being  returnable  on  the.  Nov.  15. 
2nd  of  November,  the  first  day  of  Michaelmas  Term,  wasl>y 
mistake  tuted  on  that  day,  and  commanded  the  sheriff  to 
distrain  the  jurors,  so  that  he  might  have  their  bodies  on. 
the  17th  of  June,  before  the  Barons  at  Westminster,  unless 
the  Chief  Baron  should  first  come  on  the  16M  of  June,  at 
the  Guildhall  of  the  city  of  London.  The  trial  took  place 
on  the  25th  of  June.  The  informality  was  not  discoTered 
until  the  parties  went  before  the  Master  on  the  taxation  of 
the  costs.  In  Crowder  v.  Rooke  (a),  where  the  trial  was. 
had  after  the  day  of  nisi  prius,  it  was  held  that  the  jurata 
was  not  amendable,  and  a  venire  de  novo  was  awarded, 
on  the  ground  that  the  trial  had  been  had  coram  nOn 
judioe. 

Pbk  Curiam. — ^The  motion  ought  to  have  been  made 
within  the  first  four  days  of  the  term ;  but  even  if  it  had, 
it  would  probably  not  have  been  entertained.  In  Gee  v. 
Stmmn  (6),  a  motion  was  made  within  the  first  four  days, 
to  set  aside  the  verdict  for  a  similar  defect,  but  the  Court 
refused  to  grant  a  rule,  leaving  the  defendant  to  his  writ 
of  error. 

Rule  refused. 


The  above  rule  having  been  refused,  the  defendant      iVbv.25. 
brought  a  writ  of  error  coram  vobisj  whereupon  a  cross 
motion  was  made  by  the  plaintiff,  to  amend  the  distringas 
juratores,  and  a  rule  nisi  was  granted  for  that  purpose, 
against  which 

(a)  2  Wils.  144.  (6)  9  M.  &  W.  685. 
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Bxeh.  qf  Ptiotf  Crowder  and  Hurbitme  shewed  cause  (November  24). — 
This  amendment  cannot  be  made*  At  common  law,  amend- 
ments conld  be  made  only  while  the  proceedings  were  in 
paper ;  and  they  can  be  made  on  the  record  only  under  the 
statutes  of  amendment,  and  for  misprisions  of  the  clerk.  Now 
this  is  not  a  misprision  of  the  clerk ;  it  is  a  clear  mistrial. 
To  warrant  the  issuing  of  the  distringas,  there  must  be  an 
award  of  the  jurata;  here  they  accord,  but  the  objection  is 
that  the  award  of  jurata  is  bad,  and  gave  the  judge  no  au- 
thority to  try  the  cause.  The  nisi  prius  record  is  now  the 
first  entry  of  the  proceedings  in  an  action,  and  there  is 
nothing  to  amend  by.  There  are  several  cases  to  shew  that 
an  amendment  of  this  nature  cannot  be  made :  Com.  Dig., 
Amendment  (B.)  and  (C.  1);  Yin.  Abr.,  Amendment;  Chitd 
V*  Harvey  (a),  Crowder  v.  Rooke  (A),  Blackatnore^s  case  (c), 
Bogere  v.  SmUh  (d).  In  Bullock  v.  Pareone  (e),  a  bad  dis* 
tringas  was  amended  by  the  venire,  but  there  the  latter 
was  correct.  Sherman  v.  Ilneley  (/)  may  be  cited  for  the 
plaintiff,  but  what  was  said  there  as  to  an  amendment  waa 
a  mere  dictum,  not  necessary  to  the  decision  of  the  case.  It 
is  dear  that  this  is  not  a  case  within  the  statute  of  jeofedls. 

Barstow,  contrd. — ^This  is  a  mere  misprision  of  the  clerk. 
The  proper  return  day,  the  2nd  of  November,  appears  in 
the  writ  of  distringas,  but  in  the  wrong  part  of  it, — ^it  is 
the  teste  instead  of  the  return ;  and  all  that  is  sought  is  a 
mere  transposition  of  the  dates.  JDwibar  v.  HUchcock  (g) 
shews  how  far  the  Court  will  carry  the  power  of  amend- 
ment of  the  record,  even  after  error  brought.  Here  the 
venire,  which  is  the  principal  jury  process,  is  perfectly 
correct,  and  the  distringas  may  be  amended  by  it.  The 
jurata  is  not  the  award  of  the  Court,  but  merely  the  act  of 

(a)  1  Salk.  48.  M.  760. 

(b)  2  Wflt.  144.  (e)  2  Ld.  Raym.  1143. 
(e)  8  Rep.  166.                                  (/)  4  Scott,  286. 
((0  1  Ad.  &  £.  772 ;  3  Nev.  &         (^)  3  M.  &  Sel.  591. 
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the  clerk.     fValdo  v.  Harriwn  (a)  is  expressly  in  point  to  £n^  ^  ^'mi, 

shew  that  sach  a  defect  as  this  is  amendable.     IParke,  B. 

— ^There  the  amendment  was  made  on  the  supposition 

tiiat  the  statute  of  5  Oeo.  1,  c.  18^  applied ;  but  the  au« 

thorities  shew  that  it  applies  only  to  writs  original  and 

jndidal,  and  not  to  jury  process.]    In  BuUock  v.  Parson», 

the  amendment  was  not  made  at  all  under  the  authority  of 

that  statute.     [Parke,  B.— In  Gilbert's  History  of  the 

Common  Pleas,  p.  177,  it  is  laid  down  that  every  defect  is 

amendable,  provided  the  venire  and  distringas  are  between 

the  same  parties  and  in  the  same  cause.]     In  Crowder  v. 

Rooke,  the  attorney  had  been  apprised  of  the  defect  before 

the  trial,  and  the  amendment  was  refused  mainly  on  that 

ground.    Sogers  v.  Smith  was  decided  on  the  statutes  of 

jeofails. 

Cur.  adv.  vult. 
On  this  day,  ^^25 

Lord  Abingbb,  C.  B.,  said — ^In  the  case  of  Cheese  v. 
Scales,  we  are  of  opinion  that  the  rule  for  the  amendment 
ought  to  be  made  absolute.  My  brother  Parke  has  looked 
into  the  authorities,  and  is  prepared  to  state  the  reasons  of 
our  judgment. 

Pabkb,  B. — [After  stating  the  facts,  he  continued]: 
The  question  is,  whether,  according  to  the  authorities, 
this  amendment  can  be  made. 

This  depends  on  the  statutes  of  amendments,  and  not  on 
the  statutes  of  jeofuls.  By  these  statutes,  and  particularly 
the  8  Hen.  6,  c.  12,  the  courts  are  empowered  to  examine 
and  amend,  in  affirmance  of  the  judgment,  what  they  shall 
think  in  their  discretion  to  be  the  misprision  of  their  clerks, 
in  any  record,  process,  &c.,  writ,  panel,  or  return;  and 
these  amendments  may  be  made  before  or  after  error 
brought:  but  in  order  to  amend  on  these  statutes,  there 
must  be  something  to  amend  by. 

(a)  Barneti  5. 
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En^  if  pietu.  Now,  in  the  present  case,  the  venire  fiiMnas  is  c^nrect ;  it 
is  made  returnable  immediately,  as  by  the  stat.  3  &  4 
Will.  4,  c.  67,  s.  2,  it  may  be.  The  writ  of  distringas 
joratores  is  incorrect;  it  commands  the  sheriff  to  have  the 
bodies  of  the  jurors  in  vacation,  instead  of  the  first  day  of 
the  following  term,  and  it  is  tested  on  the  day  on  which 
it  ought  to  have  been  returned.  But  these  are  evidently 
misprisions  of  the  derk,  who  is  considered  as  having  pre- 
pared and  issued  the  writ;  and  the  award  of  the  jarata, 
which  is  to  be  considered  as  being  on  the  plea  roll,  is  suf- 
ficient to  amend  by,  by  altering  the  teste  of  the  writ  of 
distringas,  and  making  the  return  the  first  day  in  the  sub- 
sequent term.  In  substance  this  writ  is  right,  and  there 
is  no  mistrial,  for  the  juiy  are  to  appear  at  Guildhall, 
if  the  Chief  Baron  should  come  there  on  the  15th  of  June : 
he  did  come  on  that  day,  they  appeared  there,  and  there- 
fore they  were  properly  summoned  to  try  the  cause,  and 
the  proper  judices  facti;  and  the  other  branch  of  the 
alternative,  that  of  being  brought  to  Westminster  on  an< 
other  day,  became  nugatory.  That  the  cause  was  in  fiict 
tried  at  an  adjournment  of  the  sittings  begun  on  the  15th, 
and  after  the  day  when,  in  the  event  of  not  having  ap* 
peared  at  Guildhall,  they  would  have  had  to  appear  at 
Westminster,  is  immaterial. 

And  this  amendment  may  be  made  consistently  with 
the  authorities. 

In  Gilbert's  Hist,  of  the  C.  P.,  p.  177,  it  is  said, ''  If  the 
distringas  be  omitted,  or  wrong  in  any  of  the  particulars 
before  mentioned,  (including  teste  and  return),  it  may  be 
amended  by  the  venire,  for  it  is  secondazy  process  to  bring 
in  the  jury." 

In  Buttock  V.  Parsons  {a),  a  bad  distringas  appears  to 
have  been  amended  by  the  venire.  So,  in  2  BoUe's  Be- 
ports.  111,  such  an  amendment  was  made.    In  fFaldo  v. 

(a)  2Ld.  Raym.  1143. 
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Harrison  {a),  the  distringas  was  amended  as  to  the  return.  Ejtek.  of  Piea$, 
In  the  second  report  of  that  case,  it  seems  to  have  been  a 
mistake  to  attribute  that  amendment  to  the  stat.  of  6 
Oeo.  1,  which  is  a  statute  of  jeofidls;  it  must  have  been 
amended  under  the  statutes  of  amendments.  The  cases 
relied  upon  hj  Mr.  Crowder  to  the  contrary  are  distin- 
guishable. In  that  of  Orowder  y.  Bxioke  (b),  the  cause  was 
tried  at  a  subsequent  sitting  to  that  at  which  the  jury  were 
to  appear  by  the  distringas,  so  that  the  jury  were  not 
properly  summoned,  and  the  proceeding  was  coram  non 
judice.  Here  the  cause  was  tried  at  the  same  sitting,  be- 
fore a  juiy  properly  summoned.  On  the  same  ground, 
the  distringas  was  not  amended  in  Child  y.  Harvey  (c). 
The  day  appointed  for  the  nisi  prius  was  after  the  return 
in  Banc,  and  impossible,  and  the  Judge  was  held  to  have 
had  no  authority  to  try  by  a  jury  so  summoned.  The 
other  case  of  Rogers  y.  Smith  (d)  was  not  a  question  on  the 
statutes  of  amendments,  but  on  the  statutes  of  jeofails. 
Whether  this  defect  would  be  aided  on  error,  is  not  now 
to  be  decided. 

The  rule  must  be  absolute  on  payment  of  the  costs  of 
the  application  and  writ  of  error. 

Bule  absolute  accordingly. 

(a)  Barnes,  5.  (c)  1  Salk.  48. 

(6)  2  Wilt.  144.  (d)  1  Ad.  &  £.  772. 


404 


CAgVS  IN  THB  SXCHEQUBR9 


Exch.  ofPkatt 
1842. 

Nov,  8. 


Bbatthwaytb  v.  Geobgs  Hitchcock. 

JJeBT  for  rent.  The  first  count  of  the  declaration  stated 
a  demise,  on  the  26th  of  October,  1840,  from  the  plaintiff 
to  William  Hitchcock,  of  a  messuage  and  premises,  to  hold 
for  one  year  from  the  25th  of  December  then  last,  and  so 


In  debt  for 

rent,  sUting  • 

demise  of  • 

menuage  &c. 

by  the  plaintiff 

to  W.  H.,  for 

oneyear,andio  .j.,         t   •     •/»        t     t  •:*  Trr»n* 

on  from  year  to  on  from  jear  to  year  if  the  plaintiff  and  the  said  W imam 
should  retpec-  Hitchcock  should  respectively  please,  at  the  annual  rent  of 
the*"ri*renr  ^^^f  payable  quarterly  on  &c.:  that,  during  the  said 
of  140/.,  pay.  tenancy,  to  wit,  on  the  17th  July,  1841,  all  the  estate  and 
interest  of  the  said  W.  Hitchcock  in  the  said  messuage  and 
premises  came  to  and  vested  in  the  defendant,  by  assign- 
ment trom  the  said  W.  Hitchcock :  and  alleged  as  a  breach 
the  nonpayment  by  the  defendant  of  £85,  a  quarter's  rent 
due  at  Christmas,  1841.  There  was  also  a  count  on  an 
account  stated. 


able  quarterly, 
and  an  assi^* 
ment  by  W.  H. 
to  the  defend- 
ant, the  plain- 
tiff proved  an 
agreement 
(signed  by  him- 
self only)  ton  a 
lease  of  the 
premises  by 
him  to  W.  H. 
for  seven  yean, 
at  140/.  a  year, 
that  no  lease 
had  been  ao- 

?*"l?S'*«'  the  estate  and  interest  of  W.  Hitchcock  vested  in  him  the 

but  tnat  W.  ti, 
had  entered 
into  possession 
shortly  after 
the  date  of  the 
agreement,  and 
had  paid  two 
quarters'  rent, 
at  the  rate  of 


The  defendant  pleaded,  first,  nunquam  indebitatus; 
secondly  (to  the  first  count),  a  denial  of  the  demise  to  W. 
Hitchcock;  and  thirdly  (to  the  first  count),  a  denial  that 


defendant :  on  which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex 
sittings  after  last  term,  the  plaintiff  put  in  evidence  an 
agreement,  dated  the  17th  December,  1840,  and  signed  by 
the  plaintiff  only,  whereby  the  plaintiff  agreed  to  execute  a 

Held^htxthu  1^*8®  ^^  *  cottage  &c.  to  W.  Hitchcock,  for  seven  years, 
at  a  yearly  rent  of  £140,  payable  quarterly.  It  was 
proved  that  no  lease  had  been  executed  in  pursuance  of 
the  agreement,  but  that  W.  Hitchcock  had  entered  into 

ilTwiSh  w.*H^  possession  of  the  cottage  shortiy  after  the  date  of  the 
agreement,  and  had  paid  two  quarters'  rent  up  to  Mid- 
summer, 1841,  at  the  rate  of  £140  a  year.    The  plaintiff 


was  sufBcient 
evidence  of  a 
tenancy  from 
year  to  year, 
suted  in  the 


had  an  assign< 
able  interest. 
Where,  on 
the  non-pro- 
duction of  a  deed  after  notice  to  produce,  the  opposite  party  calls  a  witness  who  proves  a  copy 
compared  by  him  with  the  original  deed,  such  copy  may  be  read  without  being  stamped; 
for  it  if  only  used,  in  point  of  law,  to  refreah  the  witness's  memory  as  to  the  contento  of  the 
deed. 
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then  proved  a  notice  to  the  defendant  to  prodnce  a  deed  of  '<«*•  ^  ^^^^ 

1842 
assignment^  bearing  date  the  17th  July,  1841,  of  the  cottage,  - 

fipom  W.  Hitchcock  to  the  defendant :  and  on  its  nonpro-  B»ATTHWAYTa 
dnction,  called  a  witness,  who  produced  a  paper  which  he  Hitchcock. 
said  was  a  true  copy  of  the  original  assignment,  which  he 
had  read  and  compared  with  it.  It  was  objected  that  this 
copy  could  not  be  read  in  evidence  for  want  of  a  stamp  j 
but  the  Lord  Chief  Baron  overruled  the  objection,  and  the 
copy  was  read :  from  which  it  appeared,  that  by  the  deed 
of  assignment,  which  was  executed  both  by  W.  Hitchcock 
and  the  defendant,  after  reciting  the  agreement  of  the  17th 
December,  1840,  and  that  no  lease  had  been  executed  in 
pursuance  thereof,  W.  Hitchcock  assigned  to  the  defend- 
ant, his  executors,  &c.,  all  the  said  agreement,  and  all  be- 
nefit and  advantage  thereof,  and  all  his  estate,  title,  and 
interest  therein,  to  hold  to  the  defendant,  his  executors,  &c., 
absolutely,  subject  nevertheless  to  a  proviso  for  redemption. 
It  was  contended  for  the  defendant,  that  there  was  no  suffi- 
dent  evidence  of  a  demise  whereby  a  tenancy  from  year  to 
year  was  created,  as  alleged  in  the  declaration.  The  Lord 
Chief  Baron  overruled  the  objection,  and  the  plaintiff  had 
a  verdict  for  £85,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  there  was  no  sufficient  evidence  of  the  assignment. 

Erie  now  moved  accordingly  for  a  rule  to  enter  a  nonsuit^ 
and  also  for  a  new  trial,  on  the  ground  that  there  was  no 
sufficient  evidence  of  a  tenancy  from  year  to  year  between 
the  plaintiff  and  W.  Hitchcock,  or  of  the  assignment  of 
such  an  interest  to  the  defendant. — ^First,  the  copy  of  the 
assignment  was  inadmissible  for  want  of  a  stamp.  The 
statnp  acts,  44  Geo.  8,  c.  98»  sched.  A,  and  48  Geo.  8,  c.  149, 
sched.  I,  part  1,  impose  a  duty  upon  "every  copy  attested 
to  be  a  true  copy,  in  the  form  which  hath  been  commonly 
used  for  that  purpose,  or  in  any  other  manner  authenti- 
cated or  declared  to  be  a  true  copy,  or  made  for  the  pur- 
pose of  being  given  in  evidence  as  a  true  copy,  of  any 
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CjreA.  9f  Pieoi,  agreement^  oontraet,  bond^  deed^  or  other  instrument  of 
'  ^    conveyance,  or  any  other  deed  whatsoever:*'  and  there  is  a 

BftATTHWATTB  pTOviso,  that  all  copies  which  shall  at  any  time  be  offered 
Hitchcock.  ^^  evidence,  shall  be  deemed  to  have  been  made  for  that 
purpose.  A  stamp  is  therefore  required  for  every  copy  of 
an  instrument,  before  it  can  be  read  in  evidence  as  such 
copy;  the  only  exception  to  the  rule  being  where  the  docu- 
ment is  not  read  or  receivable  as  such,  but  is  used  merely 
as  a  memorandum  to  refresh  the  memory  of  a  witness. 

Secondly,  under  the  agreement  recited  in  the  deed^  W. 
Hitchcock  was  a  mere  tenant  at  will,  no  lease  having  been 
executed,  and  there  was  not  sufficient  evidence  from  which 
to  infer  a  demise  from  year  to  year,  as  alleged  in  the  de- 
claration. He  had  therefore  no  assignable  interest  in  the 
premises. — He  referred  to  Braalder  v.  Jackmm  (a). 

Lord  Abingbb,  C.  B. — I  think  the  evidence  was  suffi- 
cient to  shew  a  tenancy  from  year  to  year,  under  the 
agreement,  which  was  duly  executed  by  the  plaintiff; 
the  cases  which  have  been  decided  on  this  point  go  fully 
that  length.  Here  there  is  the  additional  fact  of  an  ad- 
mission under  the  defendant's  hand,  in  the  deed  of  assign- 
ment, that  an  agreement  for  the  lease  was  executed  by  the 
phdntiff.  But  the  plaintiff's  case  does  not  rest  solely  on 
the  agreement  to  let ;  there  is  the  fact  of  William  Hitch- 
cock having  been  in  the  possession  of  the  cottage  for 
more  than  a  year,  and  having  paid  two  quarters'  rent 
under  the  agreement.  William  Hitchcock  had  therefore 
an  assignable  interest,  which  passed  to  the  defendant  un- 
der the  deed  proved  at  the  trial.  As  to  the  other  point,  I 
think  the  provisions  of  the  Stamp  Acts  relate  only  to  such 
copies  as  are  evidence  per  se,  and  that  the  word  ''  copy " 
there  means  an  authenticated  copy,  receivable  as  evidence 
in  the  first  instance.  Here  the  copy  was  evidence,  only 
because  the  party  who  produced  it  had  compared  it  with 
the  original,  and  swore  to  the  contents  of  it,  word  for  word. 

(a)  6  M.  &  W.  549. 


MICHAELMAS  TERM,   6  VICT.  497 

Pabke,  B. — ^I  am  of  the  same  opinion.  Although  the  Sxeh.  ^  PUat, 
law  18  clearly  settled,  that  where  there  has  been  an  agree-  ^  ^  ^ 
ment  for  a  lease,  and  an  occupation  without  payment  of  Brattrwaytb 
rent,  the  occupier  is  a  mere  tenant  at  will;  yet  it  has  been  Hitchcock. 
held  that  if  he  subsequently  pays  rent  under  that  agree- 
ment, he  thereby  becomes  tenant  from  year  to  year. 
Payment  of  rent,  indeed,  must  be  understood  to  mean  a 
payment  with  reference  to  a  yearly  holding;  for  in  Rich- 
areban  v.  Langridge  (a),  a  party  who  had  paid  rent  under 
an  agreement  of  this  description,  but  had  not  paid  it  with 
reference  to  a  year,  or  any  aliquot  part  of  a  year,  was  held 
nevertheless  to  be  a  tenant  at  will  only.  In  the  present 
case,  there  was  distinct  proof  of  the  payment  of  rent  for 
two  quarters  of  a  year.  There  is  the  additional  £act  of  an 
occupation  for  more  than  a  year;  but  in  the  case  of  Cox  y. 
Bent  (&),  where  a  party,  under  an  agreement  for  a  lease, 
had  occupied  for  more  than  a  year,  the  C!ourt  held  that  a 
tenancy  from  year  to  year  existed,  not  on  the  ground  of 
the  occupation,  but  because  the  party  had  daring  that 
occupation  paid  a  half-year's  rent.  I  think,  therefore,  the 
fact  of  such  a  payment  was  the  stronger  CTidence  in  this 
case,  and  that  William  Hitchcock  may  be  taken  to  have 
been  a  yearly  tenant.  Then,  as  to  the  question  whether 
there  has  been  a  due  assignment  of  such  his  interest,  I 
think  it  is  clear  that  there  has;  because,  although  the 
deed  in  its  commencement  recites  only  the  agreement,  the 
operative  part  of  it  conveys  and  assigns  ''  all  that  the  here- 
inbefore recited  agreement  of  the  17th  of  December,  1840, 
and  all  benefit  and  advantage  thereof,  and  all  that  and 
those  the  said  messuage  or  tenement  and  premises  at  &c., 
and  all  the  right,  title,  interest,  property,  claim,  and  de- 
mand whatsoever,  at  law  or  in  equity,  of  him  the  said  Wil- 
liam Hitchcock  in  the  said  premises,^'  &c.  On  the  other 
point,  I  quite  agree  with  my  Lord  Chief  Baron  that  no 

(a)  4  Taunt.  128.  (6)  5  Bing.  185 ;  2  M.  &  P.  281. 
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Sxeh.  of  Pkatf  stamp  was  requisite,  iuasmuch  as,  thougli  the  document 

*  -    might  in  form  have  been  read  as  a  copj  of  the  original,  it 

Bratthwattb  ^as  in  truth  read  only  as  a  memorandum  to  refresh  the 

HiTCRcocs.    memory  of  the  witness,  who  had  compared  it  with  the 

deed. 

GuBNBY,  B.  concurred. 

BoLVE,  B. — If  we  look  to  the  context  of  the  schedule  to 
the  Stamp  Act,  it  is  eyident  that  the  word  ''  copy ''  is  not 
used  in  its  ordinary  sense ;  for  a  high  rate  of  duty  is  first 
imposed  on  copies  authenticated  or  attested  for  the  seca- 
rity  or  use  of  any  person  being  a  party  thereto,  or  taking 
any  benefit  or  interest  immediately  under  it ;  and  after- 
wards a  lower  rate  of  interest  is  imposed,  where  the  copy 
is  made  fiw  the  use  of  any  other  person  not  being  a  parly 
thereto,  or  taking  such  interest  or  benefit. 

Rule  refused. 


i^oo.  8.  Keu  v.  Andbbson. 

By  the  itipaia.  AsSUMPSnO  ou  a  chartcrparty,  brought  by  the  phdntiff, 
ter^y,\he"'  ^  owuer  of  the  ship  Union,  to  recover  £22  for  the  deten- 
l^l^^f^gf^  tion  of  the  ship  on  demurrage  for  eleyen  days,  at  £2  per 
of  coal  at  New-  day.  The  defendant,  as  to  ten  days,  denied  the  detention, 
ceed  therewith*  and  paid  j62  iuto  Court. 

to  London,  or  as 
near  thereto  aa 

•he  could  safely  get,  and  delWer  the  fame  to  the  freighters  or  their  asdgns,  ftc:  to  be  delivered 
in  five  working  days,  demurrage  over  and  above  the  said  lying  days  21.  per  day.  The  vessel 
arrived  in  the  port  of  London,  off  Gravesend,  on  the  9th  March,  and  on  the  10th  the  cargo  was 
sold,  and  the  vessel  entered  by  the  freighters  for  a  meter.  On  the  20th  she  received  an  order 
from  the  harbour  master  to  proceed  to  the  Pool :  on  Monday,  the  22nd,  she  commenced  work- 
ing out  her  cargo,  and  was  cleared  on  the  27th.  It  appeared  that  in  consequence  of  the  &ctor's 
certificate  that  she  was  a  metered  vessel,  the  harbour-master  had  detained  her  at  Gravesend  till 
the  20th,  when  her  turn  arrived  for  her  to  proceed  to  the  Pool  and  discharge  her  cargo ;  that 
if  she  had  not  been  on  the  meter's  list,  this  regulation  would  not  have  applied,  and  she  might 
have  proceeded  to  the  Pool  at  once ;  that  it  was  occasionally  the  practice  for  frictors  not  to  enter 
such  vessels  in  the  meter's  list,  but  that  it  was  desirable  that  the  cargo  should  be  sold,  salycct 
to  metage,  by  a  sworn  meter : — 

Held,  that  under  these  circumstances  the  vessel  was  not  to  be  considered  as  having  arrived  at 
her  place  of  discharge  until  the  20th,  and  therefore  that  the  lying  days  did  not  begin  to  count 
till  then. 
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At  the  trial,  before  Lord  Abinger.  C.  B..  at  the  London  ^^^  rf  P^^f 

1842 
Sittings  after  last  term,  the  charterparty  was  produced  in  *  ^ 

eTidence,  and  was  as  follows : —  ^^^^ 

''Newcastle-upon-Tyne,  the  25th  of  February,  1841.    AaDsmtoN. 
It  is  this  day  mutually  agreed  between  Mr.  Edward  Kell^ 
owner  of  the  good  ship  or  vessel  Union,  himself  master,  of 
the  burden  of  141  register  tons  or  thereabouts,  now  in 
the  Tyne,  and  William  Anderson,  jun.,  agent  to  the  af- 
freighters,  that  the  said  ship,  being  staunch  and  strong, 
and  every  way  fitted  for  the  voyage,  shall,  with  all  eon- 
venient  speed,  sail  and  proceed  to  Jarrow  Quay,  or  as  near 
thereto  as  she  may  safely  get,  and  there  load  two  keelB  of 
coals,  and  the  remainder  coke,  not  exceeding  what  she  can 
reasonably  stow  and  carry  over  and  above  her  tackle,  ap- 
parel, provisions,  and  furniture,  and  being  so  loaded  shall 
therewith  proceed  to  London,  or  so  near  thereto  as  she 
may  safely  get,  and  deliver  the  same  to  the  said  freighters 
or  their  assigns,  on  being  paid  freight  at  and  after  the 
rate  of  £7  per  keel  for  the  quantity  taken  on  board,  and 
also  all  charges  and  expenses  on  the  coals  and  coke,  the 
ship  paying  trimming,  pilotage,  tonnage  duty,  ddiveryi 
(the  act  of  God,  the  Queen's  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation of  whatever  nature  or  kind  during  the  said  voyage 
always  excepted).    The  freight  to  be  paid  in  cash  for  ship's 
use,  and  remainder  by  the  factor's  note  at  sixty  days'  date, 
one  market  day  to  be  allowed  the  said  freighter  (if  the 
ship  is  not  sooner  despatched)  for  sale,  the  vessel  to  be 
delivered  in  five  working  days,  demurrage  over  and  above 
the  sfdd  lying  days  £2  per  day.   Penalty  for  non-perform- 
ance of  this  agreement  £90.   (Signed)  William  Anderson." 
It  appeared  that  the  vessel  arrived  in  the  port  of  Lon- 
don, off  Gravesend,  on  the  9th  of  March,  and  on  the  10th, 
being  then  ready  to  deliver  her  cargo,  she  was  entered  (as 
sold)  for  ameter.   On  the  20th  she  received  an  order  from 
the  harbour-master  to  proceed  to  the  Pool,  whither  she 
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Bxek.  i/  Pleas,  proceeded  accordingly ;  on  Monday  the  22nd  slie  com- 
menced  working  out  her  cargOj  and  was  clear  on  the 
27th.  It  was  proved  that,  in  consequence  of  the  certi- 
ficate of  the  factor  that  she  was  a  metered  vessel,  the 
harbour-master  had  detained  her  at  Oravesend  until  the 
20th,  when  her  turn  arrived  for  her  to  proceed  to  the 
Pool  and  discharge  her  cargo;  th^t  if  she  had  not  been 
entered  on  the  meter^s  list,  this  regulation  would  not  have 
applied  to  her,  and  she  might  have  proceeded  to  the  Pool 
at  once;  and  that  it  was  occasionally  the  custom  for  factors 
not  to  enter  vessels  of  small  burthen  and  draught,  such  as 
she  was,  in  the  meter's  list,  in  order  to  avoid  the  chance  of 
delay,  and  ensure  a  speedy  discharge  of  their  cargoes.  On 
the  other  hand,  it  was  proved  that  it  was  desirable  that 
the  cargo  should  be  sold  subject  to  metage  by  a  sworn 
meter,  and  that  the  defendant  had  notice  of  her  arrival  at 
Gravesend  on  the  10th  of  March,  and  sold  the  cargo  ac- 
cordingly on  that  day. 

The  Lord  Chief  Baron  was  of  opinion,  on  these  fisMsts, 
that  the  ship  had  not  arriyed  at  the  termination  of  her 
voyage  until  the  20th  of  March,  and  therefore  the  defend- 
ant was  liable  for  demurrage  for  one  day  only,  which  was 
covered  by  the  payment  into  Court;  and  he  accordingly 
nonsuited  the  plaintiff,  reserving  leave  to  him  to  move  to 
enter  a  verdict  for  £20. 

Erie  now  moved  accordingly. — ^The  voyage  ended,  as  far 
as  the  control  of  the  master  was  concerned,  on  the  10th 
March,  when  the  ship  arrived  in  the  port  of  London,  at 
Gravesend.  She  had  then,  according  to  the  terms  of  the 
charterparty,  arrived  ''  at  London,  or  so  near  thereto  as  she 
might  safely  get.''  On  that  day  the  consignee  had  the 
perfect  control  of  the  vessel  and  cargo,  and  the  deten- 
tion complained  of  arose  altogether  from  the  defendant's 
having  entered  her  name,  for  his  own  benefit,  in  the 
meter's  list,  whereby  she  had  to  wait  her  turn  for  a  meter 
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till  the  20th  of  March.  The  objection  made  on  the  part  ^««^  ^  Pt^f 
of  the  defendant  at  the  trial  was^  that  the  ship  had  not 
until  then  arrived  at  her  place  of  delivery :  but  the  answer  is^ 
that  as  between  the  owner  and  the  consigneCj  when  she  had 
arrived  at  a  place  within  the  port  of  London,  ready  to  de» 
liver  her  cargo,  and  where  her  subsequent  movements  were 
within  the  control  of  the  consignee,  that  was  virtually  the 
place  of  deliyery.  What  is  the  place  of  discharge  must  be 
construed  with  reference  to  the  nature  of  the  cargo,  and  to 
the  usage  of  trade  and  the  requisitions  of  the  port  as  to 
such  a  class  of  vessels.  In  IJeer  v.  Yates  (a),  a  general  ship 
took  brandies  on  board  underbills  of  lading  which  allowed 
twenty  lay  days  after  arrival  for  delivery  of  the  goods  in 
London,  and  stipulated  for  the  payment  of  demurrage  at 
£4k  a  day  after  the  expiration  of  that  time.  Some  of  the 
consignees  choosing  to  have  their  goods  bonded,  the  vessel 
was  unable  to  make  her  delivery  at  the  London  Docks  until 
forty-six  days  after  the  expiration  of  the  twenty  days ;  some 
of  the  goods,  which  were  undermost,  could  not,  although 
demanded,  be  taken  out  till  the  upper  tiers  were  cleared. 
There  it  was  held  that  each  of  those  consignees  was  liable 
for  demurrage  for  the  forty-six  days.  There,  no  doubt,  the 
vessel  was  actually  in  dock,  but  she  could  not  come  to  the 
actual  place  of  unloading.  The  general  rule  is  laid  down 
in  Abbott  on  Shipping,  p.  266,  ''  that  if  the  merchant 
covenant  to  do  a  particular  act  which  it  becomes  imprac- 
ticable for  him  to  do,  he  must  answer  for  his  default, 
unless  the  act  be  or  become  contrary  to  the  law  of  his 
country.''  That  rule  goes  even  fmrther  than  the  present 
argument  requires.  Here  the  ship  was  at  her  place  of  de- 
livery, according  to  the  reasonable  meaning  of  the  contract 
as  between  these  parties,  on  her  arrival  at  a  place  where 
she  was  under  the  control  of  the  consignee,  the  defendant 


(a)  3  Taunt  387. 
VOL.  X.  L  L  H.  W. 
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Bxek.  of  PUaSf  himself  being  tbe  cause  of  tiie  subsequent  delay,  by  dioos- 
*  ^     ing  unnecessarily  to  have  a  meter* 

Kkll 

▲iiDBMON.  Lord  Abinqeb,  C.  B. — ^I  thought,  that  as  no  time  was 
limited  by  the  charterparty  from  which  the  demurrage 
was  to  be  reckoned,  it  must  be  reckoned  firom  the  time  of 
the  ship's  arrival  at  the  ordinary  place  of  discharge;  and 
that  if  she  was  prevented  from  discharging  sooner  by  the 
default  of  the  defendant,  that  should  have  been  the  subject 
of  an  action  on  the  case,  and  not  of  an  action  for  demure- 
rage.  I  still  retain  the  opinion  I  had  at  the  trial,  that  the 
days  of  demurrage  must  be  counted  firom  the  time  of  the 
arrival  of  the  vessel  at  the  place  of  discharge,  according  to 
the  usage  of  the  port. 

Pabke,  B. — It  appears  to  me  that  the  question  in  this 
case  is  one  of  fact^  namely,  at  what  time  the  vessel  arrived 
at  her  place  of  discharge,  according  to  the  usage  of  the 
port  of  London  for  such  vessels.  No  doubt  the  general 
course  of  business  of  the  port  is  to  have  a  meter  employed 
for  such  vessels;  and  the  occasional  practice  of  not  enter- 
ing small  vessels  on  the  meter's  list  is  merely  the  exception 
to  the  rule.  It  is  purely  a  question  of  fact,  as  to  the  pro* 
per  construction  of  the  charterparty.  Leer  v.  Yaies  turned 
entirely  upon  the  words  ''  after  arrival,''  by  which  the  par- 
ties had  botmd  themselves. 

GuBNBT^  B. — ^I  am  of  the  same  opinion.  I  think  the 
time  from  which  the  days  are  to  be  calculated  is  the  arrival 
of  the  vessel  in  the  usual  place  of  discharge  for  colliers; 
that  is,  in  the  Pool.  If  the  parties  mean  otherwise,  it 
is  very  easy  for  them  to  employ  words  to  express  their 
meaning. 

BoLrB,  B.,  concurred, 

Bule  refused. 
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Bxch.  of  Pleat, 
1842, 

Wilson  and  Others  v.  Whitehead^  Ackebmann^  and         2Vov.  lo. 
Cableton. 

Assumpsit  for  goods  sold  and  delivered,  and  upon  an  A-.  B ,  and 
account  stated.    The  defendants  Ackermann  and  Carleton  agreed  that 
pleaded  non  assumpserunt/on  which  issue  was  joined ;  the  |^^fy  'out  and 
defendant  Whitehead  pleaded  his  bankniptcj  and  certifi-  be  jointly  in- 
cate,  and  a  nolle  prosequi  was  entered  as  to  him.    At  the  periodical  pub- 
trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  Ji^*  to"be  the 
after  last  Term,  it  was  admitted  that  paper  of  the  value  of  publisher,  and 

'  *    *  to  make  and 

iE298  had  been  delivered  by  the  plaintiffsi  who  are  whole-  receive  general 

sale  stationers,  to  the  defendant  Whitehead,  who  carried  to  brthe'editor, 

on  business  as  a  printer  under  the  name  of  Whitehead  &  printer  **)Ji,i 

Co.,  for  the  purpose  of  being  used  by  him  in  printing  the  ^^e*"  payment 

^      ^  .  .     of  all  expenses, 

Sporting  Review,  of  which  publication  he  was  part  propri-  they  were  to 
etor.    In  order  to  establish  the  joint  liability  with  him  of  fits  of  the  work 
the  other  defendants.  Whitehead's  foreman  was  called,  «q"«J»y:   c. 

'  '    was  to  furnish 

who  stated  that  there  had  been  a  verbal  agreement  be-  the  paper,  and 

tween  the  three  defendants,  that  they  should  bring  out  and  account  at  cost 

be  jointly  interested  in  the  Sporting  Review  :  Ackermann  proms\rere 

was  to  be  the  publisher,  and  to  make  and  receive  general  ^vcr  made,  nor 

*  °  any  accounts 

payments,  Carleton  to  be  the  editor,  and  Whitehead  the  settled.    The 

printer;  and  after  payment  of  all  expenses,  the  three  were  nUhed  paper  to 

to  share  the  profits  of  the  publication  equally.  Whitehead  ^J^/^V^'IJ'"'' 

was  to  ftimish  the  paper  for  the  work,  and  charge  it  to  the  used  by  him  in 

.  ,  ,  ,  f         .      .         printing  the 

account  at  cost-pnoe,  and  was  also  to  charge  the  printing  periodical:— 
at  "  master's  prices/'     He  ftumished  accounts  accordingly  ^j^'.  wcrc^not 
to  Ackermann  from  time  to  time,  but  no  settlement  of  jointly  liable 

'  .  with  A.  for  the 

accounts  ever  took  place,  nor  were  any  profits  ever  realized  price  of  it. 
from  the  work. 

On  this  evidence,  the  Lord  Chief  Baron  was  of  opinion 
that  the  other  defendants  were  not  jointly  liable  with 
Whitehead  in  this  action,  and  accordingly  directed  a  non- 
suit, giving  the  plaintiffs  leave  to  move  to  enter  a  verdict 
for  £298. 

L  l2 
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Exeh.  of  Pleat,      JV.  H.  JVotson  now  moTed  accordingly. — ^The  agreement 

^  *    -    proved  at  the  trials  by  which  the  defendants  were  to  be 

Wilson       jointly  interested  in  the  profits  of  the  work,  constituted  a 

Whitbhbad.  partnership  between  them  in  respect  of  it,  and  made  them 
all  liable,  when  the  partnership  was  discovered,  for  goods 
supplied  to  any  of  them  for  the  purposes  of  the  work : 
Saville  v.  Robertson  {a),  GmUhuunie  v.  Duckworth  (ft). 
IParke,  B. — ^The  question  is,  did  the  other  defendants 
authorize  Whitehead  to  purchase  the  paper  on  their  ac- 
count, or  on  his  own?  It  appears  to  me,  on  the  true 
construction  of  the  contract,  that  the  latter  was  the 
case.  When  the  paper  was  in  his  possession,  he  was  at 
liberty  to  have  appropriated  it  to  any  other  purpose  than 
to  the  Sporting  Beview.  This  is  very  much  like  the 
ordinary  case  of  coach  proprietors,  where  each  horses  the 
coach  for  one  or  more  stages,  and  each  agrees  to  bring 
into  the  concern  the  work  and  labour  of  his  horses,  and 
none  of  the  others  has  any  interest  in  them,  though  all 
share  in  the  profits.]  Those  cases  proceed  on  the  ground 
that  it  is  notorious  to  all  that  each  does  so  work  with  his 
own  horses.  [Parke,  B. — ^Not  at  all;  but  on  the  ground 
that  such  is  the  authority  given.  So  here,  on  the  true  con- 
struction of  the  agreement,  the  view  taken  by  my  Lord 
at  the  trial  was  perfectly  correct;  the  agreement  is  that 
Whitehead  shall  furnish  the  paper  on  his  own  account.] 

Lord  Abingeb,  C.  B. — ^I  retain  the  opinion  which  I 
expressed  at  the  trial. 

Parke,  B.,  Oubnet,  B.,  and  Rolfb,  B.,  concurred. 

Rule  refused. 

(a)  4  T.  R.  720.  (b)  12  East,  421. 
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Exeh,  ^  Pleas, 

Hawlet  V.  Cadbubt.  V         *   . 

Assumpsit  for  money  had  and  received,  and  on  an  g^^  y^^'  j„' 
acconnt  stated.    Plea,  non  assumpsit.    At  the  trial,  before  >n«oJvent  dr- 

cumstanceSy  as- 

the  Secondary  of  London,  the  case  for  the  plaintiff  was  signed  his 
stated  to  be,  that  he  the  plaintiff,  the  defendant,  and  other  dcfendamlin 
persons,  being  creditors  of  one  Sollinger,  a  grocer  and  a^^  distribute 
cheesemonger,  who  was  in  embarrassed  circumstances,  the  proceeds 
Sollinger  made  an  assignment  of  his  stock  in  trade,  fix-  hu  wed^itowl^of 
tures,  &c.  to  the  defendant,  who  was  either  to  carry  on  the  pi^^Ii™  ff  was 
trade  for  the  benefit  of  the  creditors,  or  to  sell  and  distri-  °"':-.  ^he  sale 

realized  2#.  6rf. 

Dute  the  proceeds  among  the  creditors.     The  business  not  in  the  pound  oa 
being  adequate  to  meet  the  expenses  of  carrying  it  on,  the  the  debts"  and 
defendant  sold  the  stock  in  trade,  fee,  which  realized  2s.6d.  pro,^ued1he' 
in  the  pound  on  the  gross  amount  of  the  debts;  and  the  plaintiff  to  pay 

j^,.  _  .-I,         •■••A%  ■•.■•.     ''i™  ^^^  propor- 

deienaant  expressly  promised  the  plaintiff  to  pay  him  his  tion  t-^Heid, 
proportion  of  the  composition,  amounting  to  5/.  5*.,  but  for  mo'ney  had 
had  failed  to  do  so,  and  this  action  was  brought  to  recover  ?"**  receWed, 

,  '  ,  °  brought  by  the 

it.    To  prove  this  case  Sollinger  was  called  as  a  witness  plaintiff  against 
by  the  plaintiff.    It  was  objected  for  the  defendant  that  recove/such 
the  witness  was  incompetent,  inasmuch  as  by  a  verdict  for  s'^^'a  wmpe- 
the  plaintiff  his  debt  would  be  diminished  pro  tanto.    The  ^e"*  witness  for 

the  plaintiff. 

objection  was  overruled,  and  the  plaintiff  had  a  verdict, 
damages  5/.  5^. 

HlUes  now  moved  for  a  new  trial. — ^The  witness  was 
incompetent.  By  the  plaintiff's  succeeding,  he  would  get 
clear  of  the  composition  of  2s.  6d.  in  the  pound  on  his 
debt:  he  had  therefore  an  interest  in  the  result  of  the  suit, 
independently  of  the  verdict's  being  evidence  in  a  subse- 
quent action  as  between  him  and  the  defendant.  The 
defendant  having  expressly  agreed  to  pay  the  plaintiff  the 
2s.  6d.  in  the  pound,  the  witness  could  not  afterwards  re- 
cover it  back  from  the  defendant.  [Lord  Abinger,  C.  B. — 
Supposing  A.,  owing  B.  money,  pays  it  to  a  banker  to  pay 
over  to  B.,  may  not  B.  sue  the  banker  for  it,  and  call  A. 
as  a  witness?]     Not  where  the  banker  has  entered  into  a 
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Bxeh.  0/  Phot,  binding  agreement  with  B.  to  paj  it  to  him.  IParke,  B. 
— ^It  seems  to  me  that  the  witness  stands  indifferent^  for 
that  if  the  plaintiff  fails^  the  witness  may  nevertheless 
recover  against  the  defendant.  If  the  plaintiff  succeeds^ 
the  witness  maj  receive  a  benefit;  but  if  he  fails^  he  will 
sustain  no  detriment.  Lord  Abinger,  C.  B. — It  is  like  the 
case  of  the  drawer  of  a  bill^  called  by  the  indorsee.]  The 
plaintiff  must  make  out  that  the  defendant  is  bound  to  pay 
him,  or  he  must  fail  altogether:  but  if  the  defendant  has  so 
bound  himself,  that  engagement  releases  him  from  an.  ac- 
tion by  SoUinger.  [Parke,  B. — ^The  mere  promise  is  nothings 
unless  a  consideration  be  shewn,  by  the  funds  being  put 
into  the  defendant's  hands;  then  Sollinger  is  called  to  prove 
that;  but  the  result  of  the  action  does  not  affect  his  rights 
against  the  defendant.] 

Per  Curiam  (a), 

Bnle  refused. 

(a)  Lord  Abinger,  C.  B.,  Parke,  B.,  Gumey,  B.,  and  Rolfe,  B. 


Ncv.  15.  Clowes  v.  Brettell. 

The  lut.  4  &  5  In  this  case  WiUes  obtained  a  rule,  calling  upon  one 

Vict.  c.  Ixzxix,  11  1  I  .111- 

enables  the  Welby  to  shcw  causc  why  execution  should  not  issue 
ing  and  c^m-'  ag^uist  him  or  his  goods,  under  the  following  circum- 
pressing  Iron     stances.— By  an  act  of  Parliament  of  the  4  &  5  Vict. 

Company  "to  *' 

sue  and  be  sued  c.  Ixxxix,  whcrcby  '*The  Patent  Boiling  and  Compressing 
their  secretary;  Irou  Company '^  are  enabled  to  purchase  certain  letters  pa- 

everyju^  mwV  *®^*'  ^^^  ^  *^®  ^^^  ^®  ®^®^  ^°  *^®  name  of  their  secretary, 
&c.,  shall  and     it  is  cuactcd,  by  sect.  11,  that  "  every  judgment,  Sfcc.,  should 

may  be  law-  i*-!-!!*.!!  i  .  t    t     \  • 

fully  executed     and  might  DC  lawfully  executed  against,  and  (subject  to 

against,  and 

have  the  like  effect  upon,  the  person  and  estate  of  every  individual  shareholder,  as  if  he  had 
been  by  name  a  party  to  the  proceedings :  provided,  that  no  execution  against  any  person  bein^ 
or  having  ceased  to  be  a  shareholder  shall  be  issued  without  leave  first  granted  by  Uie  Court 
in  which  the  judgment,  &c.,  shall  have  been  obtained,  upon  a  motion  in  open  Court,  and  after 
notice  of  such  motion  given  to  the  person  to  be  charged : — H^ld,  that  such  execution  could  not 
be  issued  against  an  individual  shareholder  merely  on  motion,  but  that  there  must  also  he  a 
previous  scire  facias. 

Held,  also,  that  such  execution  might  be  had  upon  a  judgment  in  an  action  brought  against 
the  secreury,  for  work  done  for  the  Omipany,  on  his  order,  before  the  passing  of  the  act. 
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certain  restrictions)  slionld  haye  the  like  effect  npon,  the  ^ch.  of  puoi, 
person  and  estate  of  every  individual  shareholder^  as  if  he  ^  ^^^*  ^ 
had  been  by  name  a  party  to  such  proceedings/'  And  Clowes 
sect.  12  enacts^  that  it  shall  be  lawful  for  the  plaintiff  Brkttklu 
to  cause  execution  issued  upon  any  judgment  obtained 
against  the  nominal  party  ''to  be  issued  against  all  or 
any  of  the  shareholders  for  the  time  being  of  the  com- 
pany; and  if  such  execution  shall  be  inefficient  to  obtain 
satisfaction  of  the  sums  sought  to  be  recovered  thereby, 
then  it  shall  be  lawful  for  him  to  cause  execution  to  be 
issued  against  any  person  who  was  a  shareholder  of  the 
company  at  the  time  when  the  contract  was  entered  into 
upon  which  such  action  or  suit  shall  have  been  instituted: 
Provided  always^  that  no  such  execution  against  any  per-> 
son  being  or  having  ceased  to  be  a  shareholder  shall  be 
issued  without  leave  first  granted  by  the  Court  in  which 
such  judgment^  decree,  or  order  shall  have  been  obtained, 
upon  a  motion  in  open  Court,  and  after  notice  of  such 
motion  given  to  the  person  sought  to  be  charged/'  In 
this  case  the  action  was  brought  to  recover  the  expenses 
of  printing  advertisements,  notices,  &c.,  for  the  company, 
on  the  order  of  the  secretary,  before  the  passing  of  the  act 
of  Parliament.  The  plaintiff  had  issued  execution  against 
the  secretary,  but  such  execution  had  proved  ineffectual. 
Welby  was  a  shareholder  of  the  company  at  the  time  of 
the  judgment,  and  at  the  time  when  the  goods  were  sup- 
plied, and  notice  of  this  application  had  been  given  to  him. 

Peacock  shewed  cause  in  the  first  instance. — ^In  the  first 
place,  no  execution  can  issue  against  a  shareholder  merely 
as  such,  without  a  previous  scire  facias ;  Bantford  v.  Bosan- 
quet  (a).  The  terms  of  this  act  of  Parliament  are  substan- 
tially the  same  as  those  of  the  7  Geo.  4,  c.  46,  s.  9.  And 
it  makes  no  difference  that  here  the  party  to  be  affected  by 
the  judgment  is,  by  the  act,  to  have  notice  of  the  motion 

(a)  12  Ad.  &  K  813 ;  2  G.  &  D.  324. 
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BmM.  if  PUat,  for  leave  to  issue  execution :  a  scire  facias  is  equally  neces- 
^^^'        sary ;  Eardley  v.  Law  (a). 

But,  secondly,  this  is  not  a  case  in  which  execution  ought 
to  issue  at  all  against  an  individual  shareholder.  Here  the 
action  is  brought  for  charges  incurred  before  the  passing  of 
the  act.  That  is  a  case  provided  for  by  the  82nd  section, 
which  provides  that  all  the  costs  and  expenses  attending  the 
applying  for,  obtaining,  and  passing  the  act  shall  be  paid 
out  of  the  funds  of  the  company,  in  preference  to  all  other 
payments  whatsoever.  In  Garden  v.  The  General  Cemetery 
Company  (i),  where  the  act  of  Parliament  constituting  the 
company  contained  a  similar  provision,  it  was  held  that 
the  plaintiff  (although  himself  a  member  of  the  company) 
might  sue  the  company  in  debt  for  his  time  and  trouble, 
and  money  expended,  in  obtaining  the  act.  The  object  of 
the  act  of  Parliament  was  to  give  a  remedy  for  a  claim  of 
this  kind  against  the  funds  of  the  company,  not  against  an 
individual  shareholder.  [Lord  Abinger,  C.  B.— If  the  act 
had  not  passed,  the  plaintiff  would  have  had  a  right  to  sue 
every  subscriber  who  could  be  fixed  for  the  amount  of  the 
goods  supplied  by  him.]  By  sect.  13,  every  person  against 
whom  any  such  execution  shall  have  issued  as  mentioned 
in  sect.  12,  shall  be  reimbursed  out  of  the  funds  of  the 
company,  or  by  contributions  from  the  other  shareholders: 
sect.  14  gives  him  a  remedy  over,  in  case  he  be  not  reim- 
bursed within  fourteen  days,  by  execution  upon  the  same 
judgment  against  the  property  of  the  company;  and  then 
by  sect.  15,  if  he  be  not  fully  paid  by  those  means,  he  may 
divide,  the  amount  not  reimbursed  to  him  into  as  many 
equal  parts  as  there  are  then  shares  in  the  capital  of  the 
company,  and  every  shareholder  for  the  time  being  is  to 
be  liable  in  respect  thereof,  according  to  the  number  of 
his  shares.  So  that,  if  an  execution  were  to  go  against 
Mr.  Welby,  he  may  divide  the  amount  under  s.  15,  and 

(a)  12  Ad.  &  E.  803 ;  4  P.  &         (6)  5  Bing.  N.  C.  258  ;  7  Scott, 
D.  379.  97. 
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compel  payment  from  the  members  of  the  company^  al-  Exeh.  rf  PUtUf 


though  they  -were  not  shareholders  at  the  time  when  the 
goods  were  supplied.  That  would  be  inconsistent  with  the 
proviso  in  sect.  12^  that  no  shareholder  shall  be  liable  for 
any  other  or  greater  sum  than  might  have  been  recovered 
if  the  act  had  not  been  passed.  [Lord  Abinger,  C.  B. — ^The 
shareholders  must  look  to  it,  and,  before  they  subscribe, 
see  in  what  state  the  company  is.  The  act  makes  this  a 
debt  of  the  company.] 

WUles,  contra,  urged  that  execution  ought  to  issue  in 
the  first  instance,  without  a  scire  facias,  inasmuch  as  the 
11th  section  enabled  the  party  to  have  execution  against 
the  person  and  estate  of  every  shareholder,  as  if  he  had 
been  by  name  a  party  to  the  proceedings. 

Per  Curiam. — ^We  think  there  should  be  a  scire  facias, 
and  then,  if  any  point  can  be  raised  on  the  construction  of 
the  act  of  Parliament,  it  may  be  raised  upon  the  scire 
facias,  and  solemnly  determined. 

Rule  accordingly  (a). 

(a)  See  WingfUld  ▼.  Bartfmy  2  Dowl.  P.  C.  (N.  S.)  355. 


1842. 


Pratt  v.  DELARt7E.  .  Kov.  17. 

J.N  this  case  the  action  was  commenced  on  the  6th  of  Oc-  A  plaintiff  su- 
tober:  on  the  15th,  the  plaintiflF  obtained  an  order  to  sue  JTawperis'u  ex- 
in  form&  pauperis.    An  order  was  afterwards  made  by  Lord  ^^^^^^  ^^^  ^^ 
Abingery  C.  B.,  allowing  the  defendant  a  month's  time  to  interlocutory 
plead.    The  plaintiff  took  out  a  summons  before  Rolfcy  B.,  filaicMtik^ 
to  rescind  that  order,  and  after  hearing  the  parties,  the 
learned  Baron  (not  being  aware  that  the  plaintiff  was  suing 
in  formfi  pauperis)  ordered  that  the  summons  should  be 
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Btek.  o/pum,  refosed^  ''  with  costs  to  be  taxed  by  the  Master^  and  paid 
by  the  plaintiff/' 

Horn  haying  obtained  a  rule  to  shew  cause  why  the 
order  should  not  be  amended,  by  striking  oat  the  latter 
wordsj 

Otier  now  shewed  cause. — ^There  is  no  distinction  be- 
tween a  pauper  plaintiff  and  any  other,  in  regard  to  the 
power  of  a  judge  at  chambers  to  impose  costs.  At  com- 
mon law,  neither  plaintiff  nor  defendant  obtained  costs; 
but  by  the  stat.  of  Gloucester,  6  Ed.  1,  costs  were  given  to 
the  plaintiff  in  all  cases  where  he  obtained  damages.  Now 
these  costs  may  be  divided  into  two  portions,  the  one  con- 
sisting of  court  fees  and  the  fees  to  counsel  and  attomef ; 
the  other  of  the  costs  incidental  to  the  prosecution  of  a  suit. 
By  stat.  11  Hen.  7,  c.  12,  a  pauper  plaintiff  was  exempted 
from  the  payment  of  the  first  portion;  and  after  the  passing 
of  that  statute,  if  a  pauper  succeeded,  he  would  recover  both 
descriptions  of  costs  from  the  opposite  party;  if  he  failed, 
he  was  exempt  from  payment  of  the  court  fees  and  fees  to 
counsel  and  attorney,  and  he  paid  no  costs  to  the  opposite 
party,  because  at  that  time  a  defendant,  though  he  suc- 
ceeded in  the  suit,  got  no  costs.  To  remedy  this  the  stat. 
23  Hen.  8,  c.  15,  was  passed;  and  by  the  first  section  of  this 
statute,  a  defendant  was  entitled  to  his  costs  where  the  plain- 
tiff was  nonsuited  or  a  verdict  went  against  him.  Now  the 
words  of  this  clause  being  general,  a  pauper  plaintiff  would 
have  been  liable  to  costs,  if  he  were  nonsuited  or  a  verdict 
went  against  him;  but  then  the  second  section  enacts,  that 
provided  he  were  admitted  to  sue  in  formfi  pauperis  at  the 
commencement  of  the  suit,  he  shall  not  be  liable  to  the 
costs  imposed  by  virtue  of  that  statute;  viz.,  in  the  case  of 
his  being  nonsuited,  or  a  verdict  being  obtained  against 
him.  If  therefore  a  pauper  plaintiff  were  admitted  before 
the  commencement  of  the  suit,  he  was  exempt  from  payment 
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of  court  fees,  and  fees  to  oonnsel  and  attorney,  by  stat.  &«*•  4  ^^^ 

1842 

11  Hen.  7^  and  he  came  directly  within  the  exemption  of 
the  second  section  of  23  Hen.  8;  if  he  were  admitted  after 
the  commencement  of  the  suit^  then  he  was  still  exempt 
from  payment  of  the  fees  under  stat.  11  Hen.  7^  but  he 
would  be  liable  to  pay  the  costs  to  the  opposite  party,  if  he 
were  nonsuited  or  a  verdict  went  against  him.  It  is  ad- 
mitted that  a  pauper  may  be  admitted  to  sue,  and  so  en- 
titled to  all  the  benefits  of  the  stat.  11  Hen.  7,  either  be- 
fore or  after  the  commencement  of  the  suit.  Now  in  this 
case  the  action  was  commenced  on  the  6th  October,  and  the 
plaintiff  was  not  admitted  a  pauper  until  the  16th.  It  is 
submitted,  therefore,  that  there  is  no  distinction  between 
a  pauper  and  any  other  person  as  to  his  liability  to  costs  in 
such  a  case,  upon  a  consideration  of  the  statutes.  Then  as 
to  the  practice.  It  is  certainly  generaUy  stated  in  the 
books  of  practice,  that  a  pauper  may  recover  costs  though 
he  pays  none ;  but  it  is  submitted  that  the  proposition  must 
be  limited  to  that  portion  of  the  costs  which  consists  of 
court  fees  and  fees  to  counsel  and  attorney :  for  the  reason  of 
this  proposition  is  given  in  1  Eq.  Cas.  Abr.  125,  and  8  Bla. 
Com.  400,  that  the  counsel  and  clerks  are  bound  to  give  their 
labour  to  him,  but  not  to  his  antagonist.  The  cases  also 
which  are  usually  cited  in  support  of  this  proposition,  do 
not  support  it.  Bice  v.  Brown  (a)  only  shews  that  a  pauper 
shall  recover  his  costs  if  he  succeed;  and  the  case  of  Blood 
V.  Lee  [b)  was  adjourned,  and  even  if  were  considered  as  a 
decision,  it  does  not  appear  from  the  report  whether  the 
piraper  was  admitted  before  or  after  the  commencement  of 
the  suit;  and  upon  the  distinction  above  taken,  this  cir- 
cumstance would  be  all  important. 

HfyrUj  contrL — The  uniform  practice  for  several  centuries 
has  been  for  paupers  to  be  exempted  from  the  payment  of 

(a)  1  Bof.  &  Full.  39.  {h)  3  WiIb.  24. 
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Rgeh,  of  PUot,  costSj  without  KXij  distinction  between  interlocntoiy  and 
final  costs;  and  the  court  will  not  disturb  that  practice, 
merely  because  they  think  that  the  language  of  ancient 
statutes^  if  subjected  to  strict  verbal  criticism^  will  not 
support  it  to  the  letter.  Long  usage,  in  matters  of  this 
nature,  has  the  effect  of  a  binding  decision.  Before  the 
rule  of  H.  T.  2  Will.  4,  the  mode  of  punishing  a  pauper 
for  any  misconduct  in  the  course  of  the  cause  was  by  dis- 
paupering him;  and  the  power  thereby  given  to  the  Court, 
of  inflicting  costs  on  a  pauper  plaintiff  in  the  case  there 
mentioned,  shews  that,  in  the  opinion  of  those  who  firamed 
the  rule,  no  such  power  existed  before.  It  must  now  be 
considered  as  settled,  since  the  case  of  Casey  v.  Tbm&i  (a), 
that  the  admission  to  sue  in  form&  pauperis  after  the  com- 
mencement of  the  suit  makes  no  difference  as  to  the  right 
of  the  pauper  to  be  exempted  from  the  payment  of  costs  (6). 
But  even  admitting  that  he  may  be  subject  to  interlocu- 
tory costs,  he  ought  at  all  events,  by  analogy  to  the  rule 
of  H.  T.  2  Will.  4,  to  be  called  upon  by  a  rule  to  shew 
cause  why  he  should  not  pay  them. 

Lord  Abinoer,  C.  B. — Undoubtedly,  if  our  decision  in 
this  case  depended  solely  upon  the  wording  of  the  statute 
of  28  Hen.  8, 1  should  think  that  a  pauper  would  not  be 
protected  thereby  from  the  payment  of  interlocutory  costs, 
for  costs  in  the  cause  would,  as  it  seems  to  me,  mean  final 
costs.  But  the  practice  of  exempting  a  pauper  firom  the 
payment  of  all  costs  has  now  become  so  inveterate  that  it 
cannot  be  disturbed.  When  a  pauper  has  misconducted 
himself  in  the  course  of  a  cause,  the  proper  mode  of  sub- 
jecting him  to  the  payment  of  costs  is  by  dispaupering 
him.  That  has  undoubtedly  been  the  established  practice, 
and  is  recognized  by  one  of  the  cases  which  has  been  re- 
ferred to,  decided  by  the  Court  of  Common  Pleas,  when 

(a)  7  M.  &  W.  189.  {b)  See  the  next 
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Mr.  Jostice  BvUer  had  a  seat  in  that  court  (a).    It  is  not  Bsek.  </  Pira«, 
for  us  to  oyertum  a  solemn  decision  of  that  kind*    The  '  ^ 

rule  will  therefore  be  absolute,  but  without  costs,  for  set-        Pkatt 
ting  aside  so  much  of  my  brother  Rolfe^s  order  as  subjects     dxlabux« 
the  plaintiff  to  the  payment  of  costs. 

Parke,  B. — ^It  appears  to  me  that  this  question  does 
not  turn  on  the  construction  of  the  statute,  which  applies 
only  to  costs  payable  between  party  and  party  at  the  ter- 
mination of  the  suit.  This  is  a  case  of  interlocutory  costs, 
which  stands  upon  an  entirely  different  footing.  It  has 
certainly  been  a  long-established  practice,  that  a  pauper 
shall  pay  no  costs  whatever ;  and  the  principle  on  which  it 
rests  was  doubtless  this,  that  it  would  be  a  great  wrong  to 
compel  a  person  to  pay  costs  who  is  totally  destitute  of 
money.  This  practice,  I  think,  we  cannot  now  oyertum. 
But  then  a  rule  of  Court  has  been  made,  which  directs 
"  that  where  a  pauper  omits  to  proceed  to  trial  pursuant  to 
a  notice  or  undertaking,  he  may  be  called  upon  by  a  rule 
to  shew  cause  why  he  should  not  pay  costs,  though  he  has 
not  been  dispaupered :"  and  the  question  arises,  whether 
by  that  rule  the  practice  has  been  so  far  altered,  as  that 
the  Court  has  now  a  general  power  of  inflicting  interlocu- 
tory costs,  the  two  instances  mentioned  in  the  rule  being 
put  merely  by  way  of  examples ;  or  whether  the  power  is  to 
be  restricted  to  those  particular  instances.  I  think  it 
must  be  considered  as  confined  to  the  particular  instances 
mentioned  in  that  rule,  and  that  we  cannot,  imtil  some 
further  role  be  made  on  the  subject,  sanction  an  order 
which  compels  a  pauper  to  pay  interlocutory  costs. 

OuRNEY,  B.,  concurred. 

BoLFE,  B. — ^When  I  made  the  order,  I  certainly  was 

(a)  Rice  v.  Brown,  1  Bof.  &  Pul.  39 ;  ante,  p.  511. 
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Are*,  tf  PiiMf  not  apprised  that  the  plaintiff  had  been  admitted  to  me 

'   ^     as  a  pauper,  or  I  should  not  have  made  it    At  the  same 

Pratt        time,  I  must  regret  that  there  is  no  jurisdiction  to  inflict 

D£i.ABux.     interlocutory  costs  ;  for  although  the  nonpayment  of  costs 

by  a  pauper  has  a  popular  sound,  and  may  in  some  cases 

be  extremely  proper,  it  certainly  is  often  made  the  means 

of  great  oppression.    In  the  present  case,  for  instance,  the 

plaintiff  had  misconducted  himself  by  not  attending  before 

the  Judge,  although  he  was  twice  summoned.     However, 

as  the  established  practice  has  been  not  to  inflict  costs,  I 

agree  that  the  rule  must  be  absolute  to  set  aside  that  part 

of  the  order. 

Bule  absolute  accordingly. 


Nov.  24.  Doe  d.  Ellis  v.  Owens. 

A  penon  ad-  i-  HE  Court  having  dischai^ed  with  costs  (a)  the  rule 
fol^^^u?'' '°  ^^^^  ^^  ^^^^  obtained  by  the  defendant  in  this  case,  for 
peris  after  the    getting  aside  the  order  of  Alderson,  B.,  admitting  the  lea* 

commencement 

of  the  suit, »  sor  of  the  plaintiff  to  sue  in  forma  pauperis  after  the 
suit  or  voS?^'  commencement  of  the  suit,  the  latter  taxed  his  costs  of 
a^.^toAe^Mrta  ®PP08"*g  ^^^^  ^1©*  which  woro  allowed  at  the  sum  of 
antecedent  to     102.  U.,  and  the  defendant  tendered  to  the  Master  his  bill 

the  date  of  the 

order.  of  oosts  in  the  cause,  amounting  to  25/.  lOf.  lOd.    The 

Master  being  of  opinion  that  the  order  to  sue  in  formft 
pauperis  did  not  exempt  the  plaintiff  from  the  payment  of 
the  costs  incurred  prior  to  the  date  of  the  order,  allowed 
the  defendant  the  sum  of  172.  Ss.  6d.  for  such  costs,  and 
IL  12«.  Sd.  for  the  costs  of  taxation,  and  made  out  an  allo- 
catur for  the  amount  of  these  two  sums,  18/.  16».  2d.,  in 
favour  of  the  defendant. 


(a)  See  9  M.  &  W«  455. 
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Townsend  obtained  a  rule,  calling  on  the  defendant  to  Exeh.  of  PUa»^ 


shew  cause  ivby  this  allocator  should  not  be  set  aside  as 
being  irregular,  and  whj  the  defendant  should  not  pay  the 
costs  of  this  application. 

Jems  now  shewed  cause. — ^The  question  in  this  case  is, 
whether  an  order  to  sue  in  forma  pauperis,  obtained  after 
the  commencement  of  the  suit,  exempts  the  plaintiff  from 
antecedent  costs.  The  cases  on  this  subject  at  common 
law  exhibit  some  contradiction,  the  true  view  of  the  statutes 
not  having  been  brought  before  the  Court.  The  11  Hen. 
7,  c.  12,  which  conferred  the  right  to  sue  in  form&  pauperis, 
enacts,  ''that  every  poor  person  or  persons  which  have  or 
thereafter  shall  have  cause  of  action  or  actions  against  any 
person  or  persons  within  this  realm,  shall  have,  by  the 
discretion  of  the  Chancellor  of  this  realm  for  the  time 
being,  writ  or  writs  original  and  writs  of  subpoena,  accord- 
ing to  the  nature  of  their  causes,  therefore  nothing  paying; 
and  after  the  said  writ  or  writs  be  returned,  &c.  the  justices 
shall  assign  to  the  same  poor  person  or  persons  counsel 
learned  &;c.,  and  shall  appoint  attorney  and  attorneys  for 
the  same  poor  person  or  persons,  &c.  &c."  At  the  time  of 
this  enactment,  a  plaintiff  paid  no  costs  to  the  defendant, 
but  he  paid  the  fees  of  court,  and  to  counsel  and  attorney. 
From  this  the  act  relieves  him,  if  he  is  a  poor  person, 
whether  admitted  so  to  sue  at  the  commencement  of  the 
suit  or  afterwards.  Then  the  stat.  28  Hen.  8,  c.  15,  first 
gave  a  defendant,  in  case  of  a  verdict  for  him  or  a  nonsuit, 
costs  against  a  plaintiff;  and  the  second  section,  upon 
which  the  present  question  arises,  enacts  that  all  poor 
persons,  plaintiffs,  ''  which  at  the  commencement  of  their 
suits  or  actions  shall  be  admitted  to  have  their  process 
of  charity,^'  &;c.  ''  shall  not  be  compelled  to  pay  any  costs 
by  virtue  and  force  of  this  statute.'^  It  is  a  proviso  except- 
ing from  the  general  operation  of  the  statute  the  persons 
mentioned  therein,  and  them  only,  vis.,  those  plaintiffs 
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Exek.  of  Pleat,  who  are  admitted  to  sue  as  paupers  at  the  commencement 

1842 

of  their  suits.    Ou  the  equitable  constructiou  of  this  sta- 
tute (although  in  the  cases  of  Foss  v.  Racine  {a),  and  Love- 
foeU  v.  Curtis  {b)^  it  was  doubted  by  this  Court),  it  must 
now  certainly  be  taken  as  being  established,  since  the  cases 
of  Casey  y.  TomUn  {c),  and  Brunt  v*  Wardle  (d),  that  even 
where  the  party  is  admitted  after  the  commencement  of 
the  suit,  he  is  Jrom  that  time  exempted  firom  the  payment 
of  costs.    But  all  the  cases  leave  the  present  point  un* 
touched.    There  are  indeed  some  old  authorities,  in  which 
it  is  laid  down  that  a  pauper  pays  no  costs,  but  in  none  of 
them  was  the  point  now  in  question  presented  to  the  con- 
sideration of  the  Court;  and  the  rule  of  this  Court  of  the 
year  1717  (Com.  Dig.  Form&  Pauperis,  (A.) )  is  express, 
that  ''if  admitted  after  the  commencement  of  the  suit,  the 
pauper  is  to  give  security  to  pay  the  costs  before  admit- 
tance.''   If  the  pauper  was  altogether  exempt  firom  the 
payment  of  costs,  the  Court  would  have  had  no  authority 
to  make  such  a  rule.    In  Langley  y.  Blackerby  (e),  this 
point  did  not  arise.    In  Blood  y.  Lee  (/),  which  was  merely 
an  application  to  the  discretion  of  the  Court  to  discharge 
the  plaintiff  out  of  custody,  the  question  was  adjourned, 
audit  does  not  appear  to  what  conclusion  the  Court  came. 
In  Oats  y.  Holliday,  there  cited,  the  Court  certainly  are  said 
to  have  resolved,  that  a  person  admitted  to  sue  in  form& 
pauperis  pendente  Ute  ''  shall  not  pay  costs  firom  the  be- 
ginning of  the  action.''    On  what  ground  that  case  was  put 
does  not  appear:  if  the  question  was  when  the  party  could 
be  admitted  a  pauper,  the  dictum  as  to  the  effect  upon  the 
costs  was  merely  extrajudidaL  But  there  are  some  autho- 
rities in  equity  expressly  in  point  for  the  defendant;  and 
the  statute  applies  equally  to  courts  of  equity  as  of  common 
law.    In  an  anonymous  case  in  Moseley's  Beports,  68,  it 

(a)  4  M.  &  W.  610.  (d)  4  Scott,  N.  R.  188. 

(6)  5  M.  &  W.  158.  (e)  Andr.  306; 

ie)  7  M.  &  W.  189*  (/)  3  Wils.  24. 
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was  expressly  decided  that  a  pauper  admitted  after  the  ^ck.  tf  puat, 

commencement  of  the  suit  was  liable  to  antecedent  costs,     ^ 

The  s^be  principle  was  recognised  in  the  cases  of  Wilkin* 

son  y.  Bebher  {a),  and  Nash  y.  Yorston  {b).   And  in  Davenr^ 

port  y,  Davenport  {c),  the  present  Lord  Chancellor  says^ 

"  The  plaintiff  then  proceeds  with  the  suit^  and  afterwards 

obtains  the  common  order  to  sue  in  form&  pauperis^  which 

does  not  affect  costs  incurred  preyiously,  and  up  to  the 

date  of  that  order,  and  for  payment  whereof  by  the  plain-* 

tiff  to  the  defendants  a  distinct  order  was  made  by  the 

court/' 

Toumsend,  in  support  of  the  rule, — So  long  as  the  order 
allowing  the  plaintiffs  to  sue  in  form&  pauperis  remains  in 
force,  he  is  exempt  from  the  payment  of  all  costs.  The 
true  construction  of  the  statutes  is  laid  down  in  the  judg- 
ment of  the  Court  of  Common  Fleas,  in  Brunt  y.  Wardle. 
Tmdal,  C.  J.,  there  says,  ''The  statute  11  Hen.  7,  c.  12,  is 
an  enabling  statute,  meant  to  confer  a  boon  on  the  poor-^ 
its  title  being  'A  mean  to  help  and  speed  poor  persons  in 
their  suits;'  and  therefore,  unless  it  in  express  terms  or  by 
necessaiy  implication  requires  that  the  party  shall  only  be 
admitted  to  sue  as  a  pauper  before  he  commences  his  suit, 
we  haye  no  right  to  import  into  it  any  such  condition.  I 
find  in  the  act  no  words  expressiye  of  any  such  intention 
on  the  part  of  the  legislature;  and  certainly  there  can  be 
no  good  reason  why  a  man  who  has  fallen  into  poyerty 
while  the  suit  is  proceeding,  should  be  shut  out  from  the 
benefit  of  the  statute/'  His  Lordship  then  refers  to  the 
statute  of  28  Hen.  8,  c.  15,  s.  2,  and  obseryes  upon  it,  that 
"  the  proper  construction  of  that  clause  is,  that,  though  it 
may  place  parties  suing  in  form&  pauperis  in  a  less  fayour- 
able  position  where  they  are  admitted  so  to  sue  pendente 

(a)  2  Bro.  Ch.  Ca.  272.  (6)  4  Law  Jour.,  N.  S.,  Chanc.  86. 

(c)  1  Turner  8c  Phillips,  124. 

TOL.  Z.  MM  M.  W. 
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Bxek.  of  PUoi,  Ute^  it  does  not  deprive  them  of  the  benefit  of  the  fermer 
^^^'        statute.''    And  Maule,  J.,  referring  to  the  cases  ot  Fon  y. 
Eacme  and  Lavewett  r.  Ckirtis,  says, — "  The  attention  of  the 
Court  was  not  in  those  cases  called  to  the  undoubted  com* 
OwBNf .       mon-law  authority  of  the  Court,  to  admit  parties  to  sue  and 
defend  in  form&  pauperis/' 

The  words  of  the  statute  of  Hen.  8, ''  at  the  commence- 
ment of  the  suit/'  cannot  properly  be  interpreted  to  mean 
bi;fbre  the  commencement  of  the  suit,  nor  can  they  mean, 
strictly,  rimuUanemsly  with  it  It  is  a  case  analogous  to 
those  decided  upon  the  statutes  relating  to  costs,  22  &  29 
Car.  2,  c.  9,  and  8  &  4  Vict.  c.  24,  s.  2,  the  words  in  which, 
"immediately  afterwards,"  have  been  construed  to  include 
a  reasonable  time  after  the  verdict :  Thompson  v.  Gibson  (a)* 
So,  when  the  statute  2  Geo.  2,  c.  28,  s.  8,  enables  certain 
persons  prosecuted  by  capias  to  defend  in  formA  pauperis, 
and  directs  the  judges  ''  according  to  their  discretion,  to 
admit  such  person  to  defend  himself  against  such  action 
or  information,  in  the  same  manner  and  with  the  same 
privilege  as  the  judges  of  such  court  are  by  law  directed 
and  authorized  to  admit  poor  subjects  to  commence  actions 
for  the  recovery  of  their  rights," — the  words  "  to  com- 
mence actions"  cannot  be  construed  literally,  because, 
for  upwards  of  a  century  before  that  act  passed,  it  had 
been  the  constant  practice  to  admit  persons  to  sue  in 
formft  pauperis  after  the  commencement  of  the  suit  The 
admission,  indeed,  must  be  after  the  actual  commencement 
of  the  suit,  because  until  the  writ  has  been  issued  the 
Court  has  no  cognizance  of  the  cause.  Therefore,  in  the 
ibrm  of  a  petition  for  an  order  to  sue  in  form&  pauperis,  it 
is  stated  that  "  the  defendant  is  jointly  indebted  unto 
your  petitioner  for  goods  sold,  8^c.  &c.,  and  your  petitioner 
hath  commenced  an  action  against  him  for  the  same"  (i)« 
Langley  v.  Blackerby  and  BrUtain  v.  Greenville  (c)  are  in 

(a)  8  M.  &  W.  281.  (b)  Tidd,  App.  17.  (c)  2  Str.  1121. 
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favour  of  the  view  contended  for  bj  the  lessor  of  the  plain-  Exek.  nf  PUa$, 
tiff.  [Bolfe,  B. — ^If  yon  are  rightj  you  mislead  a  defend- 
ant greatly  in  the  conduct  of  his  case :  he  would  resist  many 
things,  if  he  knew  the  plaintiff  was  suing  in  form&  pau- 
peris, which  he  allows  to  go  on,  under  the  expectation 
that  he  shall  obtain  costs.  A  defendant  would  nerer  force 
a  pauper  plaintiff  on.  Parhet  B. — If  you  can  shew  that  the 
cases  have  put  a  uniform  construction  upon  the  statutes, 
we  must  bow  to  their  authority;  otherwise  the  reasonable 
constraction  certainly  is,  that  the  party  should  not  be 
exempted  from  all  costs,  unless  he  were  admitted  at  the 
commencement  of  the  suit — that  is,  as  soon  as  the  judges 
could  admit  him.]  Oats  v.  Holiday  is  an  express  author- 
ity for  the  plaintiff.  Blood  v.  Lee  is  to  the  same  effect, 
and  recognises  the  principle  that  a  pauper  plaintiff  is  ex- 
empt from  all  costs;  it  was  not  adjourned  on  this  point, 
but  on  the  question  whether  the  plaintiff  was  entitled  to 
be  dischai^ed  out  of  custody,  he  being  in  execution  upon 
a  judgment  of  nonsuit. —  [He  referred  aUo  to  Jones  v. 
Peers  (a),  Gibson  v.  M^Carty  (6),  Sloman  v.  Aynel  (c),  and 
Morgan  v.  Eastwick  (d).]  Costs  in  equity  stand  upon  a 
different  footing;  see  Corbett  v.  Corbeii{e),  Beames  on 
Costs,112. 

Lord  ABiNGxa,  C.  B. — ^The  question  is,  wheUier  a  person 
admitted  to  sue  in  formfi  pauperis,  after  the  suit  has  made 
Bome  progress,  is  by  virtue  of  that  admission  to  be  exempted 
from  paying  to  the  defendant  costs  incurred  antecedently, 
and  due  from  him  at  the  time  of  his  admission  so  to  sue. 
If  the  cases  had  laid  down  any  fixed  rule  upon  the  subject, 
I  should  have  said  that  it  is  now  too  late  to  overrule  them 
by  putting  a  new  construction  on  the  statute;  but  where 


(a)  M'Clcl.  &  T.  282.  (d)  7  Dowl.  P.  C.  543. 

(b)  Csf.  temp.  Hardw.  311.  (e)  16  Vei.  407. 

(c)  Forteac.  820. 
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Exek.  af  Pleats  tlie  cases  are  not  sufficiently  strong,  either  from  their  terms, 
their  number,  or  their  authority,  to  fetter  our  judgment, 
ire  are  at  liberty  to  put  the  best  construction  we  can  upon 
these  acts  of  Parliament.  If  we  look  at  the  statute  of  Hen.  8, 
I  think  there  can  be  no  doubt  that  the  intention  was  to  giye  a 
successful  defendant  costs  against  the  plaintiff,  and  that  the 
act  makes  an  exception  only  in  fiEtvour  of  paupers  admitted 
at  the  commencement  of  the  suit.  There  is  a  good  reason 
for  that  distinction;  because,  as  it  is  now  conceded  that  a 
person  might  be  admitted  to  sue  in  form&  pauperis  at  any 
time  before,  or  even  after  trial,  and  he  woxdd  in  such  case 
have  the  fuU  benefit  of  the  statute  of  Hen.  7,  as  to  court 
fees  and  fees  to  counsel,  it  became  a  question  whether  the 
le^slature  should  exempt  the  pauper  from  paying  the  de- 
fendant's costs  in  all  cases,  whether  admitted  before,  at^  or 
after  the  commencement  of  the  suit ;  and  therefore  they 
used  these  words;  which  I  cannot  interpret  in  any  other 
way  than  according  to  their  ordinary  meaning,  nor  can  I 
see  how  the  word  ''at''  can  be  construed  ''after."  A 
person  admitted  before  the  commencement  of  the  suit, 
may,  in  one  sense,  be  said  to  be  admitted  at  the  com- 
mencement of  the  suit;  but  it  is  difficult  to  see  how  a 
person  admitted  after  the  commencement  of  the  suit,  can 
be  said  to  be  admitted  at  its  commencement.  The  ingeni- 
ous interpretation  put  upon  these  statutes  by  the  plaintiff's 
counsel  rests  upon  a  mere  fallaqr.  The  word  "  at "  in  the 
statutes  relating  to  costs,  which  have  been  referred  to,  is 
only  used  to  identify  the  character  of  the  person  who  is  to 
certify;  that  is,  he  must  be  the  judge  who  presides  "a/  the 
trial."  But  here  the  words  "  at  the  commencement  of  the 
suit "  have  reference  to  time,  and  can  only  apply  to  a  per- 
son admitted  before  or  at  the  commencement  of  the  suit. 
By  an  equitable  interpretation  of  the  statute  of  Hen.  7, 
when  a  party  is  once  admitted,  he  is  not  thereaftier  liable 
to  costs  under  the  statute  of  Hen.  8;  but  he  is  not  there- 
fore exempted  from  the  payment  of  costs  incurred  previously 
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to  his  admiBsion.    The  lessor  of  the  plaintiff  was  therefore  BtOk.  1/  Pteoif 


liable  to  those  oosts^  and  this  rule  must  be  discharged. 

PabkBj  B. — ^I  am  of  the  same  opinion.  The  question 
turns  upon  the  proper  interpretation  to  be  put  upon  the 
second  section  of  the  28  Hen.  8,  c.  15;  the  action  of  eject- 
mentj  though  not  provided  for  bj  that  statute,  being  placed 
on  the  same  footing  as  other  actions  by  the  stat.  of  4  Jac.  1, 
c.  8.  We  are  called  upon,  therefore,  to  put  a  construction 
upon  the  stat.  of  Hen.  8;  and  the  question  is,  whether  or  not 
the  second  section  applies  to  a  pauper  not  admitted  at  the 
commencement  of  the  suit.  It  is  our  duty  to  construe  the 
statute  according  to  the  grammatical  meaning  of  the  words, 
unless  some  absurdity  would  ensue  firom  so  construing  it, 
or  an  uniform  series  of  decisions  had  already  established  a 
particular  construction,  I  do  not  think  any  of  the  cases 
cited  of  sufficient  weight  to  preclude  us  firom  putting  our 
own  construction  on  the  words  of  the  statute.  The  prin- 
cipal authority  is  that  of  Oats  y.  HoUday,  which  is  cited  in 
Blood  T.  Lee.  In  the  latter  case  the  point  was  not  decided^ 
and  in  the  former  the  decision  was  only  that  a  party  might 
be  admitted  after  the  commencement  of  the  suit.  That 
undoubtedly  was  the  principal  point  decided,  but  it  is  said 
that ''  the  Court  resolved  that  a  person  so  admitted  should 
not  pay  costs  fix>m  the  beginning  of  the  action/'  What 
is  the  true  meaning  of  that  resolution  is  left  in  doubt; 
probably,  that  he  was  not  bound  to  pay  the  whole  costs 
from  the  commencement  of  the  action.  And  such  is  the 
construction  which  we  put  upon  the  statute;  that  if  a 
pauper  be  admitted  after  the  commencement  of  the  suit, 
he  shall  not  be  bound  to  pay  all  the  costs,  but  shall  be 
exempt  firom  those  incurred  subsequent  to  his  admission. 
There  is  now  no  doubt  that  a  party  may  be  admitted  to 
sue  in  form&  pauperis  after  the  commencement  of  the  sui^ 
and  it  is  clear,  firom  the  current  of  authorities,  that  we 
were  correct  in  so  deciding ;  but  the  question  is  as  to  the 
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Bxeh.  of  PUoM,  effect  of  sncli  an  admission  as  respects  tbe  payment  of 
-    costs.    By  the  second  section  of  the  stat.  of  Hen.  8,  a 
Dob         panper  is  exempt  from  costs  only  in  the  event  of  his  being 
Ellib        admitted  at  the  commencement  of  the  suit^  that  is,  as  soon 
o/en8.       ^  ^^  Court  or  Judge  had  jurisdiction  to  admit  bim.    Hie 
statute  gives  a  total  exemption  firom  the  costs  only  in  case 
of  an  admission  at  the  commencement  of  the  suit;  if  ad- 
mitted after,  then,  on  the  equitable  constouction  of  the 
act,  it  seems  reasonable  that  he  shall  not  be  liable  to  the 
payment  of  the  whole  costs,  but  only  to  those  incurred 
up  to  the  time  of  his  admission.    In  this  case  we  must 
'  therefore  hold,  that  the  lessor  of  the  plaintiff  is  not  alto- 

gether exempt  from  costs,  but  is  liable  to  pay  the  costs 
incurred  by  the  defendant  up  to  the  time  iA  his  admiauon 
to  sue  in  fbrm&  pauperis ;  and  it  is  reasonable  also  that  he 
should  pay  the  costs  of  the  taxation. 

OuBNiST,  B. — I  think  my  learned  brothers  have  put  the 
true  construction  on  the  act  of  Parliament^  and  it  is  un- 
doubtedly that  which  meets  the  justice  of  the  < 


BoLrE,  B. — ^I  entirely  concur.  Looking  at  the  language 
of  the  second  sectioil  of  the  statute  of  Hen.  8,  the  first  ob- 
servation that  occurs  is,  that  if  you  follow  the  worii  of  that 
act,  it  does  not  exempt  this  lessor  of  the  plaintiff  from  the 
payment  of  any  costs;  because,  in  terms,  it  only  exempts 
persons  admitted  to  sue  in  form&  pauperis  at  the  commence- 
ment of  the  suit.  But  then  it  is  said,  that  the  Court  should 
adopt  an  equitable  construction,  and  that  by  such  con- 
struction a  pauper  should  be  wholly  exempt.  I  agree  that 
it  is  reasonable  to  adopt  an  equitable  construction ;  that  is^ 
such  a  construction  as  shall  really  do  equity,  not  such  as 
shall  favour  one  party,  where  the  statute  itself  has  not 
favoured  him,  at  the  expense  of  the  other.  The  statute 
says  that  a  pauper  shall  be  exempt  from  the  payment  of 
costs,  if  admitted  at  tiie  commencement  of  the  suit ;  but 
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ve  are  asked  to  leave  oat  the  words  '^at  the  commence*  BxcIl  iff  PUm^ 

\fLJM 

ment  of  the  smt,''  and  to  sajr  that  he  is  exempt  whenerer 
admitted.  It  is  equitable  to  say  that  he  shall  be  exempted 
from  the  payment  of  costs  subsequent  to  his  admission: 
but  it  might  work  great  injustice  to  the  defendant,  if  it 
were  held  that  he  might  be  put  to  costs,  under  an  expec- 
tation that  he  must  eventually  recover  them,  and  then, 
by  a  retrospective  order,  be  exposed  to  a  chai^  which  he 
never  would  have  thought  of  incurring,  if  he  had  known 
the  plaintiff  to  be  a  pauper. 

Kule  discharged,  without  costs  (a). 
(a)  See  PUeker  v.  RobertM^  2  DowL  P.  C,  (N.'  S.),  394. 


Shatwell  V.  Hall,  Les,  Priestley,  and 

Bboadbent.  Nov.  13. 

XrESPASS  for  breaking  and  entering  the  plaintiff's  A  local  act  of 
dwelling-house  at  Staley-bridge,  in  the  county  of  Chester,  lighting,  watch- 
«nd  taking  his  goods.     The  defendants  Hall  and  Lee  lowJ^f  stidey. 
pleaded  separately  not  guilty,  and  also  special  pleas  of  jus-  *^"^*®'f"" 
tification  under  the  stat.  11  Geo.  2,  c.  19,  s.  7;  and  the  other  commissioners 
defendants,  Priestley  and  Broadbent,  pleaded  not'guilfyby  to^point^n- 
statute.    At  the  trial  before  Gumey,  B.,  at  the  last  Chester  |j^^'~  l^^' 
assizes,  it  appeared  that  the  tenant  of  a  cottage  at  Staley*  ^}^  ^^r  keeping 
bridge,  of  which  the  defendant  Hall  was  the  landlord,  said  town,  and 
having  absconded  without  payment  of  his  rent,  and  it  being  .n  slfch^  w^ 
suspected  that  some  of  his  goods  had  been  clandestinely  ][J°  wi^"# 
removed  to  the  plaintiff's  house  in  order  to  avoid  a  distress,  Cheshire  or 

Lancashire 
should  direct  to 
them  to  be  executed  within  the  town.  Another  section  enacted,  that  no  plaintiff  should  recover 
In  any  action  against  any  person  for  anything  done  in  pursuance  of  the  act,  without  twenty*one 
days'  notice  of  action  having  been  given  i—Held,  that  a  consUble  appointed  under  the  act,  who 
was  sued  in  trespass  for  breaking  and  entering  the  plaintiff's  house  in  the  town  of  Staley-bridge, 
in  the  execution  of  a  warrant  granted  by  a  Justice  of  Cheshire,  to  search  for  goods  alleged  to 
have  been  clandestinely  removed  there  to  avoid  a  distress,  under  the  11  Geo.  2,  c  19,  ••  7,  was 
not  entitled  to  notice  of  action. 
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if  Fim§,  on  the  groimd  that  they  were  constables  appointed  nnder 
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an  act  of  Parliament  for  the  ancient  town  of  Staley-bridge, 
SHATinELfi     and  that  under  that  act  they  were  entitled  to  notice  of 
action. 

Now  the  action  is  not  brought  for  any  thing  done  by 
them  directly  in  execution  of  any  of  the  powers  of  the 
local  act  of  Parliament;  but  it  was  said  that  it  was 
brought  against  them  for  something  which  they  did^  and 
could  only  do,  by  the  authority  of  the  act.  It  is  true 
they  were  appointed  constables  by  yirtue  of  the  act  of 
Parliament^  which  gives  them  all  the  authority  of  con- 
stables; but  the  act  they  did  was  not  in  pursuance  of  the 
act  of  Parliament  at  all^  and  they  were  not  entitled  to 
notice^  in  respect  thereof^  any  more  than  any  other  con- 
stable would  be. 

We  think,  on  a  consideration  of  the  act,  that  it  gives 
them  a  general  jurisdiction,  such  as  any  other  constable 
would  have,  appointed  by  any  other  legal  authority;  and 
that  it  does  not  limit  their  authority  as  constables  in  the 
execution  of  their  duty,  within  the  local  ambit  of  the 
act*  It  makes  them  constables  in  the  counties  of  Che- 
shire and  Lancashire,  (in  both  of  which  the  town  of 
Staley-bridge  is  situate),  and  entitles  them  to  all  the  pri- 
vileges which  a  constable  appointed  in  any  other  manner 
by  the  justices  would  have ;  but  who,  in  the  execution  of 
his  general  duties,  is  not  protected  by  any  act  of  Par- 
liament requiring  notice  to  be  given  previous  to  action 
brought.  We  think,  therefore,  that  no  rule  ought  to  be 
granted. 

Bole  refused. 
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Weight  v.  Maude  and  Others.  JV#9. 2. 

J.  BESPASS  for  false  imprisonment  against  the  defend*  Tretpan.— The 

ants^  who  were  commissioners  of  bankrupts  at  Leeds.    The  who  were  com- 

defendants  pleaded  not  guilty  by  statute.  u^rapto  a[ 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  Leeds,  issued 

last  Summer  assises  for  the  county  of  York,  when  it  ap-  to  the  plaintiff; 

peared  that  the  action  was  brought  against  the  defendants  commandeV^ 

for  committing  the  plaintiff  for  refusing  to  be  examined^  ^^'^ mtiSin" 

and  to  produce  an  assignment  of  the  bankrupt's  property  before  them  at 

to  trustees,  which  was  the  act  of  bankruptcy  upon  which  on  a  certain 

the  fiat  was  founded.  ^S  'tit?. 

The  deed  of  assignment,  which  was  attested  by  the  Jj'*"  ^^  °^ "' 

plaintiff,  was  in  the  hands  of  Messrs.  Taylor  &  Co.,  attomies  appeared  ac 

at  Wakefield,  and  they  refused  to  deliver  it  to  the  plaintiff^  elevenVciock, 

who  was  their  clerk.    The  defendants  issued  the  foUowing  IJ^oo'e^'^u^^ 

summons  to  the  plaintiff  and  others,  under  the  6  Geo.  4,  hi>  attending  on 

*      ,  ,  the  second  occa- 

c.  16,  s.  88 : — "  By  virtue  of  a  fiat  m  bankruptcy,  bearing  sion.he  saw  one 
date  Sec.,  these  are  to  will  and  require  you,  and  each  of  sioners^Th™  ' 
you,  to  whom  this  our  warrant  is  directed,  personally  to  be  J"  h"™^"f  ****' 
and  appear  before  the  majority  of  us  the  said  commissioners,  brought  the  as. 
at  &c.,  at  the  hour  of  eleven  in  the  forenoon  of  the  18th  of  "  You  must  ' 
March,  and  then  and  there  to  bring  with  you,  and  to  pro-  ww^of  no'Lw  * 
duce  to  us,  a  certain  indenture  of  assignment,"  &c.    The  «««>»«  without 

- ,  ,  ,       ,      ,  ,    ,         *^*  assignment, 

plaintiff,  who  was  not  able  to  produce  the  deed,  attended  at  but  we  win 
the  appointed  place  and  hour,  when  he  was  informed  by  the  hivl  to  ujly 

andbje."  Tb« 

pUintiffthen 

went  away,  and 

two  days  afterwards  was  taken  Into  custody  by  warrantof  the  commiasioners ;  which,  after  reciting 

the  proeeedingt  in  bankruptcy,  and  the  issuing  and  service  of  the  sunwions,  "and  that  the  plaintiff 

did  not  come  before  them  in  pursuance  of  the  summons  in  order  to  be  examined  touching  the 


matter  aforesaid,  or  produce  the  said  assignment,  be  having  no  lawful  impediment,"  &c.,  directed 
the  constable  to  apprehend  the  plaintiff  and  bring  him  before  the  commissioners  to  be  examined 
aa  aforesaid,  *<  and  to  produce  the  said  assignment :"— H»M,  first,  that  the  issmng  of  the  warrant 


was  regular,  the  plaintiff  being  bound,  not  only  to  attend  at  the  appointed  hour,  but  to  wait 
until  he  could  be  examined :  secondly,  that  the  warrant  was  not  vitiated  by  the  introduction  of 
the  words  *'  to  produce  the  said  assignment,"  inaamuch  as  a  party  is  compellable  to  do  so,  If 
commanded,  under  6  Geo.  4,  c.  16,  s*  34. 
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fiaek.  </  pim%  solicitor  to  the  fiat  that  the  commiasionen  were  engaged 
1842  •       "  '=' 

oa  other  businefls,  and  that  he  would  not  be  reqoiied  to  at- 
tend till  one  o'clock.  On  his  attending  at  that  honr,  he  saw 
one  of  the  commissioners,  who,  on  learning  that  he  had  not 
brought  the  assignment,  said,  ''You  must  have  known  it 
was  of  no  use  to  come  without  the  assignment,  but  we  wili 
hear  what  you  have  to  say  by  and  bye/'  The  plaintiff  then 
went  away,  and  two  days  afterwards  was  taken  into  custody 
by  a  warrant  of  the  commissioners.  The  warrant  recited 
the  proceedings  in  bankruptcy,  the  issuing  and  service  of 
the  summons,  and  then  proceeded  in  these  terms:  ''Whereas 
we,  the  said  commissioners,  having  met  accordingly  at  the 
time  and  place  aforesaid,  the  said  £.  M.  Wright  did  not 
come  before  us  in  pursuance  of  our  said  summons,  in  order 
to  be  examined  touching  the  matter  aforesaid,  or  produce 
the  said  assignment,  he  having  no  lawful  impediment,''  &c 
It  then  directed  the  constable  to  apprehend  the  plain- 
tiff, and  bring  him  before  the  commissioners  "to  be  ex- 
amined as  aforesaid,  and  to  produce  the  said  assign*, 
ment."  Under  the  circumstances,  it  was  objected  by  the 
defendants'  counsel  that  no  action  would  lie  against  the 
commissioners  of  bankruptcy  for  any  thing  done  by  them 
in  their  judicial  capacity,  and  Donoeil  t.  Ing^ey  {a)  was 
cited.  Lord  Denman,  C.  J.,  inclined  to  think  that  no  action 
woxdd  lie  against  comnussioners  of  bankruptcy  acting  judi- 
cially, but  he  left  two  points  to  the  jury ;  first,  the  amount  of 
damages  sustained,  assuming  a  trespass  to  have  been  com- 
mitted in  point  of  law;  and  secondly,  whether,  when  the 
commissioner  told  the  plaintiff  there  was  no  use  in  his 
coming  without  the  deed  of  assignment,  he  meant  to  sanc- 
tion the  plaintiff's  going  away.  The  jury  found  the  last 
question  in  the  negative,  and  they  also  found  that  the  plain- 
tiff sustained  no  damage.    Upon  which  the  learned  Judge 

(«)  1  a  &  C.  163;  2 D.  &R.  350. 
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nonsuited  the  plaintiff^  giving  him  leave  to  move  to  enter  Brek.  ef  puoi^ 
a  verdict  for  nominal  damages.  .  ^^* 

Knowlet  now  moved  accordingly^  either  to  enter  a  ver- 
dict for  the  plaintiff,  or  for  a  new  trial. — ^The  learned 
Judge  waa  wrong  in  saying  that  no  action  lies  against 
commissioners  of  bankrupt,  for  there  are  many  oases  to 
shew  the  contrary.  DosweU  v.  Impey  merely  decided  that 
the  commissioners  are  the  judges  who  are  to  decide  whether 
the  answers  given  by  the  witness  are  satisfactory  or  not. 
The  cases  of  Grocock  v.  Cooper  (o),  and  Isaac  v.  Impey  {b), 
shew  clearly  that  such  an  action  is  maintainable.  Se- 
condly, the  plaintiff  has  not  been  guilty  of  any  disobe- 
dience, for  he  attended  at  the  time  and  place  appointed, 
and  was  told  that  his  case  was  not  to  be  taken  until  a  sub- 
sequent hour,  which  was  substantially  a  new  appointment, 
and  required  a  firesh  summons.  [Parke,  B. — He  was  to 
come  there  not  merely  at  eleven  o'clock,  but  to  be  exam- 
ined, and  the  jury  have  found  that  Mr.  Maude  did  not 
mean  that  he  should  go  away.  The  simple  point  here  is, 
the  plaintiff  never  did  obey  the  summons.  Lord  Abinger, 
C.  B. — He  comes  at  the  time  appointed,  but  he  does  not 
wait  to  be  examined.]  But  even  supposing  the  plaintiff 
to  have  been  guilty  of  a  contempt  in  not  attending  to  be 
examined,  the  warrant  is  too  large,  for  it  directs  him  to  be 
taken  into  custody,  not  only  for  that  purpose,  but  also  until 
he  should  produce  a  deed,  which  it  is  clear,  from  the  evi- 
dence, was  not  in  his  possession,  and  which  he  had  no  means 
of  producing,  without  the  consent  of  parties  over  whom  he 
had  no  control.  The  act  gave  the  defendants  no  authority 
to  order  him  to  produce  the  deed.  It  has  been  established 
by  several  cases,  that  where  authority  to  interfere  with  the 
liberty  of  the  subject  is  given  to  commissioners  of  bank- 

(a)  8  B.  &  C.  211 ;  2  Man.  &  R.  78.  (6)  10  B.  &  C.  442. 
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£seft.  ^f  PUiu,  rapt,  or  other  anch  inferior  jiuiadictions,  Uie  words  of  tbe 

^  ^      ^     act  conferring  the  authority  must  be  strictly  pursued. 

WuoHT       Bracers  case  (a),  Yoxley^s  case  (6),  Rew  v.  Nathan  (c),  £oaii« 

llAuos.      ▼•  J?tf6»(d).     Therefore,  the  commissioners  in  this  case 

having  only  been  empowered  to  issue  their  warrant  to  bring 

the  party  before  them  (or  examinatiouj  the  statement  in  it, 

that  he  was  to  produce  the  document  over  which  he  had  no 

power,  vitiates  the  whole. 

Lend  Abinoxk,  C.  B. — I  am  of  opinion  that  there  is  no 
ground  for  a  rule  in  this  case.  The  83rd  section  of  the  sta- 
tute clearly  authorizes  the  commissioners  to  summon  the 
party  to  attend  and  produce  such  documents  as  they  deem 
requisite;  and  if  he  does  not  attend,  then  to  issue  a  warrant 
to  bring  him  before  them  to  be  examined  as  qfaresaid^ 
namely,  to  the  effect  specified  in  the  summons.  Now,  in 
the  present  case,  the  summons  requires  him  to  appear  to 
be  examined  in  a  certain  way,  namely,  with  a  certain  docu- 
ment With  respect  to  the  other  point,  I  do  not  think 
that  the  plaintiff  obeyed  the  summons  by  merely  attending 
at  the  appointed  time.  Bankrupt  commissioners  frequently 
have  several  commissions  to  go  through  with,  which  they 
ought  to  take  in  order;  and  a  witness  summoned  to  at- 
tend one  commission,  who  comes  and  finds  the  oommis- 
sioners  engaged  upon  another,  has  no  right  to  make  that 
circumstance  an  excuse  for  going  away  without  being 
examined. 

Fabke,  B. — I  am  entirely  of  the  same  opinion.  The  first 
question  is,  did  the  plaintiff  obey  the  exigency  of  the  sum- 
mons? It  is  clear  he  did  not.  The  summons  required 
him  to  come  before  the  commissioners  at  a  certain  plaoe  to 

(a)  1  Sfdk.  346.  (d)  12  Adol.  &  £11.  55 ;  4  P.  & 

(6)  Id.  351.  D.  32. 

(c)  2  Str.  880. 
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beetamined^imditwaslibdiitynotonljtogototluitplace,  Brek,  of  Pteast, 
but  to  wait  there  until  examined,  or  until  his  attendance  *  ^ 


for  that  purpose  was  dispensed  with.  It  might  as  well  be  WaioRT 
contended  that  a  witness  subpoenaed  to  attend  a  trial  at  Nisi  mauos. 
Prius  did  all  that  was  required  of  him  bj  appearing  at  the 
sitting  of  the  Court  in  the  morning,  and  then  immediately 
going  awaj.  It  is  said,  however,  that  the  plaintiff  was  re-» 
leased  firom  further  attendance  by  one  of  the  commi^^ 
sioners;  but  on  that  point  the  jury  have  found  the  £act 
against  hinu  Then  comes  the  question,  whether  the  com- 
missioners have  exceeded  their  authority  by  issuing  their 
warrant  to  compel  the  plaintiff's  attendance,  both  to  be  ex- 
amined and  also  to  produce  this  document;  and  I  think  they 
have  not.  The  question  turns  on  the  construction  of  the 
83rd  section  of 6  Oeo.  4,  c.  16,  which  enacts,  ''that  it  shall 
be  lawful  for  the  commissioners,  by  writing  under  their 
hands,  to  summon  before  them  any  person  whom  they  believe 
capable  of  giving  material  information  relative  to  bank- 
ruptcy; and  to  require  such  person  to  produce  any  books, 
papers,  &c.  which  appear  to  the  commissioners  necessary 
to  the  verification  of  the  deposition  of  such  person,  or  to 
the  full  disclosure  of  any  of  the  matters  which  the  cojn- 
missioners  are  authorized  to  inquire  into;  and  if  such 
person  so  summoned  as  aforesaid  shall  not  come  before  the 
commissioners  at  the  time  appointed,  it  shall  be  lawful 
for  the  said  commissioners,  by  warrant  under  their  hands 
and  seals,  to  authorize  and  direct  the  persons  therein 
named  for  that  purpose,  to  apprehend  and  arrest  such 
person,  and  bring  him  before  them  to  be  examined  as 
aforesaid/'  Now,  what  do  these  words  ''as  aforesaid" 
mean?  Look  at  what  goes  before;  the  commissioners  are 
to  have  the  power  to  examine  any  person  who  can  give  in- 
formation concerning  the  property  or  acts  of  the  bank- 
rupts, and,  as  ancillary  to  that,  any  person  who  can  produce 
any  deeds  in  his  custody  or  possession  that  may  appear 
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MttA.  rf  mm»t  essentia!  for  thst  pnrpose.  If  the  person  sanmuned  alto* 
getheriefaies  to  oomeythejmajr  issue  a  wanant  to  compel 
him  to  i^pear  with  the  docoments;  hot  if  he  comes  with 
and  refuses  to  produce  them,  thej  may  commit  him  under 
the  provisions  of  the  84th  section.  Here,  then,  the  com- 
missioners hare  issued  a  summons,  directing  the  party  to 
attend  before  them  to  be  examined,  and  to  bring  with  him 
a  document  which  will  furnish  them  with  the  means  of  ex- 
amining him  with  effect.  If  he  disobeys  that  summons, 
they  have  no  alternative  but  to  issue  a  warrant  fixr  his  ap* 
prehension,  in  the  words  of  the  act,  for  the  purpose  (^  his 
being  brought  before  them  to  be  examined  ''as  aforesaid." 
Besides  which,  it  is  only  reason  that  the  warrant  should  be 
ad  idem  with  the  summons;  if  the  latter  requires  him  to 
produce  the  document,  so  should  the  former.  Were  this 
otherwise,  and  the  warrant  were  silent  about  the  document 
the  party,  when  brought  before  the  commissioners,  might 
say,  **1  never  received  the  suomions  which  is  allied  to 
contain  metition  of  the  deed  of  assignment,  and  as  I  saw  no 
mention  of  it  in  the  warrant,  I  did  not  bring  it  with  me." 

OuBNET,  B.,  and  Rolfb,  B.,  concurred. 

Bnle  refused. 
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Ejtek,  of  Pkatf 
1842. 
MOSELET  v.  MOTTEUX. 

J.  HIS  was  an  action  of  assumpsit,  brought  by  the  plain-  A  deed  to  lead 
tiff  as  the  vendor  against  the  defendant  as  the  purchaser  r^overy  b^^ 
of  the  advowson  of  Wyverstone,  in  the  county  of  Suffolk,  ^*"Svo^*,'i^*'** 
for  the  non-completion  by  the  defendant  of  his  purchase.  ^  ^eins  in 
The  following  case  was  stated  by  the  parties  for  the  opinion  fa<n  u  was  ap- 
of  this  Court:—  P*"^'"'  ^f 

v/vi**«.  manor;  and re- 

John  Moseley,  being  seised  in  fee  simple  of  the  manor  of  *^^'5^»  '^?^  ^-* 

11-1  being  seised  of 

Wyverstone,  and  also  of  the  advowson  of  the  rectory  of  the  manor  and 
Wyverstone,  which  was  appendant  to  the  manor,  and  not  deWMdrthe 
an  advowson  in  gross,  by  his  wiU  dated  the  8th  of  August,  "He?  cslatei, 
1773,  duly  executed  and  attested,  after  devising  certain  ^^  ineiudinff 
estates  to  his  nephew  William  Moseley  for  life,  with  re-  to  B.,  for  life, 
mainder  to  his  eldest  son  (who  was  then  Uving)  for  life,  forUfe'l^nd^f^^^ 
with  remainder  to  the  first  and  other  sons  of  the  body  of  ^^^ /"/^  ^^' 

^  vised  tbe  resi- 

such  eldest  son  in  tail  male,  devised  to  his  nephew  Bichard  due  of  his  real 

Moseley  for  life  his  manor  or  lordship  of  Wyverstone,  and  c.  in  fee,  u '^^ 

the  several  farms  and  lands  thereto  belonging,  (subject  to  l^oJ^aLVthTt' 

an  annuity  created  by  his  will),  with  their  and  every  of  ^-^  ^*"b  >ei««<i 

1     .       .   1  ■•  •■  ^  in  fee  of  a 

their  rights  and  appurtenances,  and  also  another  estate  in  moiety  of  the 
Berkshire,  with  remainder  to  the  first  and  other  sons  of  ^J^e^/"  Aim 
his  body  in  tail  male,  with  remainder  to  the  said  William  Z^Jl^^^'\\^ 
Moseley  for  life,  with  remainder  to  the  eldest  son  of  the  ^^^  devised  his 

.___.,..        ^«.       ,       -     ,.«        .  ,  .    ,  real  estate  to 

said  WiUiam  Moseley  for  life,  with  remamder  to  trustees  to  his  widow  for 
preserve  contingent  remainders,  with  remainder  to  the  maindeMr' 
first  and  other  sons  of  the  body  of  such  eldest  son  succes-  ^;/°'  ''^^t  ^ 

^  ^  with  remainder 

sively  in  tail  male,  with  remainder  to  the  second  and  every  to  his  issue  in 

^  "^    Uil :  and  the 

deed  then  pro- 
ceeded to  convey  the  manor  with  its  appurtenances,  and  also  (inter  alia)  iht  moieiy,  formerly 
^tke  9M  B.,  qfand  in  the  advow9<m,  to  a  trustee  for  the  purpose  of  making  a  tenant  to  the 
pneeipe  to  suffer  a  recovery,  to  enure  to  the  use  of  M.  for  life,  with  remainder  to  his  eldest  son 
in  fee.  In  fact,  the  will  of  A.  conuined  a  sufficient  devise  of  the  manor  and  the  appendant 
advowson  toB.  for  life,  with  remainders  for  life  and  in  tail,  and  under  this  devise  M.  was  in  fact, 
at  the  date  of  the  deed,  tenant  for  life  of  the  manor  and  advowson,  with  remainder  to  his  eldest 
son  in  tail :  and  M .,  and  his  eldest  son,  were  parties  to  the  deed : — Heid,  that,  although  the 
premises  in  the  recovery  deed  were  in  themselves  large  enough  to  have  passed  the  whole  advow- 
son as  appendant  to  the  manor,  yet  that,  by  reason  of  the  intention  of  the  parties  apparent  on 
the  £ict  of  the  deed  (although  arising  out  of  a  mistake  as  to  their  title),  the  estate  tail  was 
not  barred  in  one  moiety  of  the  advowson. 

VOL.  X.  N  N  M.  W. 
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&cA.  9f  nmi^  other  son  of  the  body  of  tbe  said  William  Moselejr  succes- 
'  rively  in  tail  male,  with  lemainder  to  the  testator's  right 
heirs.  The  testator  also  derised  all  the  residue  of  his  real 
estates  to  his  said  two  nephews  and  their  heirs^  as  tenants 
in  common. 

The  testator  died  in  1775,  leaving  his  two  nephews  him 
surviving,  and  also  John  Moselejr  the  plaintiff,  the  eldest 
son  of  William  Moseley,  being  the  person  in  the  will 
described  as  such. 

In  1785  William  Moseley  died  intestate,  tearing  the 
plaintiff  his  heir-at-law. 

Bichard  Moseley,  by  his  will  dated  the  20th  of  Novem- 
ber,  1800,  derised  all  his  estates  to  Sarah  his  wife  for 
life,  with  remainder  to  tmstees  to  preserve  contingent 
remainders,  with  remainder  to  the  first  and  other  sons  of 
the  body  of  the  plaintiff  in  tail  general.  Richard  Moseley 
died  in  1803,  without  issue,  learing  his  widow  him  snrriv- 
ing.  The  plaintiff  had  issue  John  Oalway  Moseley,  his 
eldest  son,  who  attained  his  age  of  twenty-one  years  on  the 
14th  of  February,  1820. 

The  advowson  continidng  appendant  to  the  manor,  by 
indentures  of  lease  and  release,  dated  the  11th  and  12th  of 
February,  1823,  the  release  being  made  between  the  plain- 
tiff  of  the  first  part,  the  said  John  Galway  Moseley  of  the 
second  part,  the  said  Sarah  Moseley  of  the  third  part,  T. 
Dixon  of  the  fourth  part,  and  T.  Holmes  of  the  fifth  part : 
after  reciting  that  John  Moseley  the  testator,  being  seised 
of  certain  estates  and  of  the  manor  of  Wyverstone  in 
Suffolk,  and  also  of  the  advowson  of  Wyrerstone,  and  other 
hereditaments,  derised  certain  estates  to  the  said  William 
Moseley  as  before  mentioned,  and  the  said  manor  and 
other  hereditaments  situate  in  Suffolk  and  in  Berkshire, 
charged  with  the  payment  of  certain  annuities  therein 
mentioned  {and  not  including  the  said  advowson),  to  the 
said  Bichard  Moseley  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  ^th  remainder  to  the  said 


MICHAELMAS  TBRM^  6  TICT.  ^35 

William  Moseley  for  life,  vith  remainder  to  bis  first  and  SjccH,  iifPUas, 


other  sons  in  tail  male;  and  that  the  said  testator  devised 
the  residue  of  his  real  estate  to  his  said  two  nephews  and 
their  heirs,  as  tenants  in  common :  and  after  reciting  that 
the  said  Kichard  Moseley,  beinff  seised  in  fee  simple  of 
(amongst  other  things)  the  moiety  of  the  said  advowson  so 
devised  to  him  as  aforesaid,  made  his  will,  and  thereby, 
after  making  certain  devises  which  did  not  include  the 
said  moiety  of  the  said  advowson,  devised  the  residue  of 
bis  freehold  estates  to  the  said  Sarah  Moseley  for  life,  with 
remainder  to  the  said  John  Moseley  for  life,  with  remain- 
der to  his  first  and  other  sons  in  tail  general;  and  that 
the  said  Kichard  Moseley  died  without  issue,  and  that  the 
plaintiff  had  issue  the  said  John  Gralway  Moseley,  his 
eldest  son  and  heir,  who  had  attained  his  age  of  twenty- 
one  years;  and  that,  by  virtue  of  the  said  wills,  the 
said  John  Galway  Moseley  was  seised  of  the  heredita- 
ments devised  by  the  said  wills,  for  an  estate  in  tail  or 
in  tail  male  in  remainder  expectant  on  the  decease  of  the 
plaintiff,  and  so  far  as  related  to  the  hereditaments  de- 
vised by  the  will  of  the  said  Richard  Moseley,  also  ex- 
pectant on  the  decease  of  the  said  Sarah  Moseley:  and 
reciting,  that  the  plaintiff  and  John  Galway  Moseley  were 
desirous  of  barring  the  said  estates  in  tail  and  in  tail  male, 
and  all  other  estates  in  tail  or  tail  male  then  subsisting  in  the 
premises  or  any  part  thereof,  and  of  settling  the  said  pre- 
mises as  thereinafter  mentioned ;  and  that  the  said  Sarah 
Moseley  had  agreed  to  concur  with  them  in  manner  therein 
mentioned :  it  was  witnessed,  that  for  effectuating  the  pur- 
poses aforesaid,  the  plaintiff  and  John  Galway  Moseley  re- 
leased, and  the  said  Sarah  Moseley,  so  far  as  related  to  such 
of  the  said  hereditaments  as  were  so  devised  to  her  by  the 
said  Kichard  Moseley  for  her  life,  released  unto  the  said  T. 
Dixon  and  bis  heirs  (inter  alia)  all  that  the  manor  or  lord- 
ship of  Wyverstone,  and  all  demesne  lands,  rights,  memberar^ 
and  appurtenances  whatsoever  to  the  said  manor  or  lordship 
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fyek.  rf  Pk§9,  bdonging  or  in  anywise  appertaining,  or  accepted,  reputed^ 
taken,  oar  known  aa  part,  parcel,  or  member  thereof,  tying 
and  being  in  the  coonty  of  Suffolk,  which  said  manor  and 
hereditament!  made  np  and  constitnted  the  manor  and 
hereditaments  so  in  the  first  instance  devised  by  the  said 
John  Mosdey  deceased  to  the  said  Bichard  Mosdey  finr  his 
life,  and  all  and  eveiy  other  messoages,  lands,  tenements^ 
hereditaments,  and  all  and  singnlar  other  the  premises, 
late  of  the  said  John  Moaeley  deceased,  in  the  said  seTcrai 
counties  of  Suffolk  and  Berks,  and  so  devised  by  him  to 
the  said  Bichard  Moseley  deceased,  for  his  life  as  aforesaid : 
and  9iB0  all  that  the  moiety  or  half-part,  formerly  of  the  Mid 
Bichard  Moidey  deceaeed,  of  and  in  the  advowson  of  the 
parish  church  and  rectory  of  Wyverstone  aforesaid,  with 
the  light  of  presentation  and  other  appurtenances  thereto 
belonging,  and  wUck  said  moiety  became  oeeted  m  Asm  tis 
fee  by  the  mid  nrilloftheeaid  testator  John  Moseleyy  as  there- 
inbefore mentioned,  as  tenant  in  common  with  the  said  Wil^ 
Ham  Moseley  deceased,  and  which  said  moiety  of  the  said 
adyowson  was  so  devised  by  the  said  Bichard  Moseley  de- 
ceased by  his  said  will  as  aforesaid,  together  with  all  com- 
modities, privileges,  hereditaments,  and  appurtenances 
whatsoever  to  the  said  manor,  messuages,  lands,  tenements, 
moiety  of  advowson,  and  hereditaments,  belonging  or  ap- 
pertaining, or  accepted,  reputed,  taken,  or  known  as  part, 
parcel,  or  member  thereof;  and  all  the  estate,  right,  and 
title  of  the  plaintiff,  John  Galway  Moseley,  and  Sarah 
Moseley,  of,  in,  and  to  the  said  manor,  messuages,  lands, 
tenements,  moiety  of  advowson,  hereditaments,  and  pre- 
mises thereby  granted  and  released,  or  intended  so  to  be, 
and  every  of  them,  and  every  part  thereof:  to  hold  the 
said  manor,  messuages,  lands,  tenements,  moiety  of  advow- 
son, and  hereditaments,  with  their  appurtenances,  unto  and 
to  the  use  of  the  said  T.  Dixon  and  his  heirs,  for  the  pur- 
pose of  making  a  tenant  to  the  prsscipe^  for  suffering  a  re- 
covery; which  recovery,  it  was  thereby  declared,  should 
enure  as  to  the  hereditaments  (inter  alia)  thereinbefore 
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mentioned  to  have  been  deyiaed  by  the  said  Bicbard  Moseley  £««*•  ^  ^^•«»% 
to  the  said  Sarah  Moseleyfor  her  life  as  aforesaid^  to  the  use    ^    ^'  ^ 
of  the  said  Sarah  Moseley  for  her  life;  and  as  to  all  the      ifotatBT 
residue  of  the  said  hereditaments^  and  also  as  to  the  said     mottsuz. 
hereditaments  so  thereby  limited  to  the  use  of  the  said 
Sarah  Moseley  for  her  life  as  aforesaidj  subject  to  her  life 
interest  therein,  to  the  use  of  the  plaintiff  for  life,  with  re- 
mainder to  the  use  of  the  said  John  Qalway  Moseley  and 
his  heirs  for  ever. 

In  Easter  Term,  4  Gteo.  4,  a  recoyery  with  double  voucher 
was  suffered  in  pursuance  of  this  indenture,  wherein  the 
said  T.  Holmes  was  demandant,  the  said  T.  Dixon  tenant, 
the  plaintiff  first  vouchee,  and  the  said  John  Galway 
Moseley  second  vouchee,  of  (inter  alia)  "the  manor  of 
Wy  verstone,  with  the  appurtenances,  in  the  county  of  Suf- 
folk, and  divers  messuages  and  lands,  with  the  appurte- 
nances, in  Wyverstone,  and  the  advowson  of  the  church  of 
Wyverstone." 

The  said  Sarah  Moseley  is  dead.  The  said  John  GUway 
Moseley  had  died  intestate,  but  the  vendor,  the  plaintiff, 
was  able  and  willing  to  procure  a  conveyance  of  the  said 
advowson  from  his  heir-at-law. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
entail  created  by  the  will  of  the  said  John  Moseley,  de« 
ceased,  still  subsists  in  the  said  advowson  of  Wyverstone,  or 
any  part  thereof. 

The  case  was  argued  in  last  Trinity  Term  (June  8  and 
10)  by 

TapreU^  for  the  plaintiff. — ^It  appears  from  the  state*^ 
ment  in  the  case,  that  the  recovery  was  in  fact  suffered 
of  the  entire  advowson;  but  as  the  operation  of  the  re- 
covery cannot  be  more  extensive  than  that  of  the  deed  to 
lead  the  uses,  which  created  the  tenant  to  the  praecipe,  it 
is  conceded  that  the  question  turns  upon  the  construction 
of  the  deed  only;  and  it  is  submitted  thatj  under  the  cir- 
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JEzdL  tf  PkoM,  cnmstanoes,  it  operated  to  convey  the  entirety  of  tlie  ad- 
▼owson.  Being  in  &ct  an  advowaon  appemdofd  to  the 
manor,  it  would  pass  by  the  deyise  of  "  the  manor,  and  the 
several  farms  and  lands  thereto  belonging,  with  their  and 
every  of  their  appurtenances/'  in  the  will  of  John  Moseley^ 
and  was  not  included  in  the  residuary  devise.  It  is  a  well 
established  rule,  that  by  the  grant  of  a  manor  eo  nomine, 
all  things  which  are  appendant  to  the  manor  will  pass 
therewith,  without  express  words.  Perkins  on  the  Laws 
of  England,  s.  116;  2  Bol.  Abr.  60,  Grant,  (A.) ;  Com.  IKg., 
Grant,  (E.  9) ;  Co.  litt.  307.  a. ;  Hargrave's  note  to  Co.  Litt. 
121.  b.  The  advowson  therefore  became  subject  to  the 
entail  created  by  the  will  of  John  Moseley,  and  was  unaf- 
fected by  the  will  of  Richard  Mosel^,  who  was  tenant  for 
life  only;  and  on  his  death  without  issue,  it  devolved  on 
the  plaintiff  for  life  (on  whom  the  other  estates  had  pre- 
viously devolved),  and  he  was  also  the  first  tenant  in  tail 
in  remainder.  But  from  the  language  of  the  deed  of 
1823,  it  is  manifest  that  the  parties  did  not  then  know  the 
true  state  of  their  title,  and  they  treated  the  advowson  as 
having  been  an  advowson  m  gro9$  at  the  date  of  John 
Moseley's  will,  and  as  having  passed  by  the  residuary  de- 
vise therein  to  his  two  nephews,  as  tenants  in  common : 
supposing,  therefore,  that  the  plaintiff  had  succeeded,  on 
his  father's  death,  to  a  moiety  only,  and  that  the  other 
moiety  had  passed  under  the  will  of  Bachard  Moseley  to 
his  widow  for  life,  with  remainder  to  the  plaintiff  for  life, 
and  to  his  issue  in  tail.  Under  these  circumstances,  the 
question  is,  what  was  the  legal  operation  of  the  recovery 
upon  the  entail  then  subsisting  in  the  advowson.  The 
doctrine  of  estoppel  is  not  applicable  to  this  case,  because, 
although  the  parties  to  the  deed  themselves  might  be  bound 
by  its  mis-recitals,  no  issue  could  be.  Com.  Dig.,  Estoppel, 
(C.) ;  1  Preston  on  Conveyancing,  5.  The  Court  will,  there- 
fore, reject  the  erroneous  recitals,  and  construe  the  deed 
by  reference  to  the  then  really  existing  state -of  the  title. 
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and  not  with  reference  to  the  circumstances  mis-redted;  £reA.  ^  P£m«, 

1842 
and  the  deed  being  so  construed^  its  vords  will  then  be  '  ^ 

sufficient  to  pass  the  entire  interest  in  the  advowson.  Mosblbt 
There  are  many  authorities  to  warrant  such  a  construction*  if  ottbuz. 
Bac.  Abr.,  Grants,  (H.);  Com.  Dig.,  Fait,  (E.  4);  Co.  Litt. 
46.b.,  and  Hargrave's  note  (10)  thereon;  Gaugh  r.  How* 
arde  (a),  Miller  v.  Mamoaring  (6),  Bishop  of  Bath's  case  (c), 
Mount  Y.  Hodgkin{d),  Smith  v.  Touchet  {e).  [Rolfe,  B.— 
A  party  may  by  his  deed  separate  an  advowson  from  a 
manor;  but  if  he  conveys  the  manor,  does  not  the  advow- 
son necessarily  pass,  unless  he  indicates  his  intention  to 
separate  them?  And  can  it  be  said  that  the  recitals  of 
this  deed  do  indicate  such  an  intention?]  The  false  de- 
scription may  be  rejected,  and  enough  wiU  remain  to  shew 
an  intention  to  bar  all  existing  estates  tail  in  the  advow- 
son. That  the  premises  are  sufficiently  large  to  pass  the 
entire  advowson,  the  following  authorities  are  sufficient  to 
establish:  2 Roll.  Abr. 57, Grant, (I.);  Com.  Dig.,ParoIs,  (A. 
19,  23) ;  Shep.  Touch.  91, 247;  Siukeley  v.  Butler  (/),  TVcn- 
chard  V.  Hoskins  (y),  Earl  of  Clanrickard's  case  (A),  Doe  d. 
Milbwm  V.  8alkeld{i),  Freeman  v.  Duke  of  Chandos{k), 
Binger  v.  Cann  (/)•  The  parties  had  a  general  intention  to 
convey  every  thing  that  was  subject  to  the  entail,  although, 
from  their  mistake  as  to  their  title,  they  might  have  a  par- 
ticular intention,  which  could  not  be  carried  into  effect,  to 
pass  that  which  never  existed.  The  Court  will  apply  the 
same  principle  of  construction  as  in  the  case  of  a  will,  in 
order  to  carry  out  the  general  intention.  It  is  analogous 
to  the  cases  in  which  it  has  been  held,  that  a  deed,  if  it 
cannot  legally  operate  in  one  way,  may  be  made  to  operate 

(a)  3  BuUtr.  125.  {g)  Wincb,  91. 

(6)  Cro.  Car.  399.  (A)  Hob.  277. 

(e)  6  Rep.  30.  (t)  ^i"«>»  ^^3. 

\d)  Dyer,  116,  pi.  70.  (*)  Cowp.  363. 

\e)  Cited  Skin.  540.  (/)  3  M.  &  W.  343. 
(/)  Hob.  170. 
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Ex^.  rf  PUa$,  in  another,  in  order  that  the  intention  of  the  parties  may 
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not  fail  altogether ;  as  in  Roe  v.  TVamnarr  {a).  The  prin- 
ciple of  this  rule  of  construction  is  stated  in  Shep.  Touch. 
82|  that ''  a  deed  intended  and  made  to  one  purposei  may 
enure  to  another^  for  if  it  will  not  take  effect  that  way  it  is 
intended^  it  may  take  effect  another  way/' 

But^  at  all  events^  the  one  moiety  of  the  advowson,  though 
expressly  grantedj  would  continue  appendant^  and  the  other 
moiety  would  pass  as  parcel  of  the  manor^  not  being  ex- 
pressly excepted:  Com.  Dig.,  Advowson^  (B.)  It  could  not 
be  excepted  by  implicatiouj  except  in  a  grant  from  the 
Crown,  or  by  virtue  of  the  stat.  17  Edw.  2,  c.  15;  Com. 
Dig.,  Faiti  (£.  6).  None  of  the  requisites  to  a  good  ex- 
ception  occur  in  this  case. 

Rickards,  for  the  defendant. — ^The  deed  to  make  a  ten- 
ant to  the  praecipe  could  not  operate  to  pass  the  entire 
advowsouj  and  the  entail  still  subsists  in  one  moiety.  The 
ordinary  rules  of  law  for  the  interpretation  of  instruments 
under  seal  must  apply  to  this  as  to  other  cases.  The  plain- 
tiff contends,  that  the  deed  passed  the  entire  advowson,  in 
several  moieties;  the  one  under  the  express  grant  of  the 
moiety,  the  other  by  implication,  under  the  conveyance  of 
the  manor  to  which  the  advowson  is  appendant.  Now,  as 
to  the  first,  conceding  that  a  mere  mis-recital  of  an  imma- 
terial fact  will  not  prejudice  the  operation  of  the  deed,  and 
may  be  rejected  by  the  Court  in  construing  it,  the  ques- 
tion here  is,  whether  the  allegations  which  it  is  sought  to 
reject  are  not  rather  a  part  of  the  essential  description  of 
the  property  intended  to  be  conveyed ;  if  so,  the  erroneous 
recitals  render  the  deed  inoperative  as  to  the  property  so 
misdescribed:  Com.  Dig.,  Fait,  (E.  4);  Shep.  Touch.  99, 
Assuming,  however,  that  the  deed  took  effect  as  to  the 
moiety  expressly  mentioned  in  it,  the  argument  cannot  be 
sustained,  looking  at  the  whole  of  the  deed,  that  the  other 

(a)  Willc8,682;2Wil..75. 
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moiety  passed  merely  by  force  of  the  word  ''manor/^  It  BaA.^PUai, 
is  tme  that,  as  a  general  rule,  under  the  conveyance  of  a  ^^^ 
manor  eo  nomine,  things  appendant  to  it  will  also  pass; 
but  that  rule  is  subject  to  this  qualification,  that  no 
express  exception,  or  specific  disposition,  of  the  things 
appendant  be  found  in  the  same  deed.  The  presump- 
tion, that  the  appendant  advowson  is  intended  to  pass 
with  the  manor,  can  arise  only  in  case  the  instrument  be 
silent  as  to  the  former :  expressum  fadt  cessare  taciturn. 
The  rule  is  laid  down  in  Shep.  Touch.  89,  that  "that 
which  is  generally  spoken  is  to  be  generally  understood, 
unless  qualified  by  some  special  subsequent  words,  as  it 
well  may  be.''  The  expressed  intention  of  the  parties, 
therefore,  to  deal  with  the  advowson  otherwise,  prevented  it 
from  passing  as  appendant  to  the  manor.  Besides,  if  that 
general  word  is  to  be  construed  as  including  the  advowson, 
it  must  include  the  entirety,  not  the  moiety;  and  then  a 
repugnancy  would  be  created  by  the  subsequent  words,  by 
which  a  moiety  would  purport  to  be  expressly  granted, 
after  the  entirety  had  already  passed.  With  regard  to  the 
argument  derived  from  nUenium,  the  Court  can  look  only 
at  the  intention  indicated  on  the  face  of  the  deed;  and 
that  is  altogether  in  favour  of  the  defendant  The  inten- 
tion of  the  parties  was  necessarily  founded  on  and  consist- 
ent with  their  belief  that  a  moiety  of  the  advowson  only 
was  subject  to  the  entail ;  and  it  is  impossible  to  suppose 
that  they  intended  to  bar  the  entail  in  the  whole,  when 
they  were  ignorant  that  it  existed  except  in  the  undivided 
parts.  The  inference  drawn  on  the  other  side  from  the 
general  recital  of  an  intention  to  bar  all  estates  tail  sub- 
sisting ''  in  the  premises  or  any  part  thereof,''  rests  entirely 
on  the  force  and  meaning  of  the  word  ''premises;"  but 
the  antecedent  to  that  word,  as  respects  the  advowson,  is 
clearly  the  moiety  of  which  it  is  before  recited  that  Richard 
Moseley  was  seised  at  the  date  of  his  will.  The  analogy 
of  the  rules  applied  to  the  interpretation  of  wills,  as  to  the 


542  «A8ES   IN   THE   EXCHEQUEE, 

Sxch.  nf  Pk&t,  conflict  between  a  particular  and  a  general  intention,  doea 
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not  hold  with  respect  to  deeds ;  a  much  greater  laxity  of 
construction  is  permitted  in  respect  to  testamentary  in- 
struments. Neither  does  the  principle  which  was  affirmed 
in  Roe  v.  Tranmarr  apply  to  the  present  case.  The  Court 
nvill  undoubtedly  give  effect  to  the  intentions  of  parties  by 
substituting  a  different  form  of  conveyance  of  the  same 
estate,  for  that  which  the  deed  was  intended  to  create;  but 
they  have  never  sanctioned  such  a  laxity  of  interpretation, 
as  that  a  deed  made  to  pass  one  estate  should  enure  to 
convey  another.  This  distinction  is  clearly  pointed  out  in 
Chester  v.  WiUan  (a).  Here  the  entirety  and  the  moiety 
of  the  advowsoh  are  two  different  estates,  and  a  deed  which 
purports  to  be  a  specific  conveyance  of  the  one  cannot  by 
construction  be  made  to  operate  upon  the  other.  The 
deed  expressly  defines  the  manor  as  not  including  the 
advowson,  and  expressly  states  the  entail  as  subsisting  in 
the  moiety  only.  To  this  deed  the  plaintiff  is  a  party,  and 
he  cannot  therefore  be  admitted  to  allege  the  contrary  of 
that  which  he  has  thus  solemnly  affirmed  under  his  seal. 
A  party  to  a  mis-recital  in  an  instrument  under  seal  is  not 
allowed  to  aver  that  the  fact  redted  was  not  true :  Lcinson 
y.  Tremere  {b).  Other  cases  illustrating  the  same  doctrine 
are  cited  in  Smith's  Leading  Cases,  Vol.  2,  p.  456. 

Taprett,  in  reply. — Even  if  the  parties  to  the  deed  be 
bound  by  its  erroneous  recitals,  none  of  the  issue  of  the 
settlor  (other  than  John  Oalway  Moseley)  would  be  affected 
by  them.  The  rule  of  law  is  stated  in  Preston's  Convey- 
ancing, vol.  1,  p.  6,  that  although  tenants  in  tail  may  bind 
themselves  by  estoppel,  as  well  as  the  owners  of  other 
estates*  yet  that  recoveries  do  not  operate  by  estoppel 
against  the  issue,  or  those  in  reversion  or  remainder.  The 
argument  for  the  plaintiff  may  therefore  be  thus  recapitu- 

(a)  2  Saund.  97.  {b)  1  Ad.  &  E.  792 ;  3  Nev,  &  M.  603. 
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lated.    Firstj  that  part  of  the  deed  which  makes  mention  Sxek  0/  Pietu, 

of  a  specific  moiety  of  the  advowson  as  having  vested  in     ^         '   ^ 

Bichard  Moselqr^  and  passed  by  his  will^  ought  to  be      Mosblsy 

deemed  inoperative^  for  the  misdescription  of  facts  con*      Mottedx. 

tained  therein.     Secondly,  notwithstanding  such  misre* 

cital,  a  general  intention  appears  on  the  face  of  the  deed^ 

to  pass  all  the  property  of  every  kind  which  was  originally 

made  subject  to  the  entail,  and  the  words  of  conveyance 

are  amply  sufficient  to  carry  that  intention  into  effect. 

Thirdly,  as  neither  the  entire  advowson,  nor  either  moiety 

of  it,  had  in  fact  been  severed  from  the  manor,  if  a  distinct 

moiety  passed  by  the  specific  grant  contained  in  the  deed, 

it  yet  passed  as  appendant  to  the  manor,  and  the  other 

moiety,  not  being  expressly  excepted,  passed  also  as  parcel 

of  the  manor  to  which  it  continued  appendant. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

BoLFE,  B. — Tn  this  case  the  question  was,  whether  the 
entail  created  in  the  advowson  of  Wy verstone,  in  the  set* 
tlement  by  will  of  John  Moseley^  great  uncle  of  the  plain- 
tiff, is,  as  to  the  whole  or  any  part  of  the  advowson,  still 
subsisting.  The  material  Jhcts  were  as  follow :  [His  Lord* 
ship  stated  the  facts  of  the  case  antecedent  to  the  deeds  of 
1828].  It  seems  the  parties  were  not  fully  aware  of  the 
nature  of  their  respective  rights ;  the  advowson  was  not 
specifically  mentioned  in  the  will  of  John  Moseley,  the  tes* 
tator,  and  the  plaintiff  and  his  son,  not,  as  it  should  seem, 
being  aware  that  the  advowson  was  appendant  to  the 
manor,  erroneously  supposed  that  it  passed,  not  as  parcel 
of  or  appendant  to  the  manor,  to  the  plaintiff  for  life,  with 
remainder  to  his  eldest  son,  but  under  the  general  devise 
of  his  undisposed  of  real  estates,  to  his  nephews  as  tenants 
in  common.   The  plaintiff  and  his  son,  therefore,  mistakenly 
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£Mft.  ^  P/Mff,  supposed  thaty  as  to  one  moiety  of  the  adyowson,  the  plain- 
.  ^^^'  .  tiff  had j  on  the  death  of  his  £ftther,  become  seised  in  fe« 
Mmblbt  simple  as  his  heir-at-kw,  and  as  to  the  other  moiety,  he 
had,  under  the  will  of  his  uncle  Bicbard,  become  entitled, 
subject  to  the  life  interest  in  Sarah,  the  widow  of  Richard, 
as  tenant  for  life,  with  remainder  to  his  son  John  Galway 
Moseley,in  tail.  Such  being  the  state  ofthetitle,the  plaintiff 
and  his  eldest  son  proceeded,  in  Hilary  Term  1823,  to  suffer 
a  recovery  of,  amongst  other  things,  the  property  devised  to 
them  under  the  wills  of  John  Moseley  and  Richard  Moseley : 
and  whether  those  recoveries  did  effectually  comprise  the 
advowson  in  question,  is  the  point  we  have  to  decide;  if  it 
did|  judgment  is  to  be  entered  for  the  plaintiff;  if  it  did 
not,  it  is  agreed  that  judgment  of  nonsuit  shall  be  entered* 
The  recovery  itself  mentioned  both  the  manor  and  the 
advowson  by  name,  and  all  necessary  parties  were  duly 
vouched;  so  that  the  only  point  is,  whether  the  advowson 
passed  under  the  deed  creating  the  tenant  to  the  praecipe 
in  question.  On  the  part  of  the  plaintiff,  it  was  argued 
that  the  advowson  passed  either  under  the  designation  of 
the  manor,  as  being  appendant  thereto,  or  if  not  so,  that  it 
passed  by  express  words,  being  named  in  the  description  of 
the  parcels  actually  mentioned.  In  support  of  the  first 
proposition,  that  the  advowson  passed  by  the  conveyance  of 
the  manor,  we  were  referred  to  a  variety  of  old  authorities, 
to  shew  that  an  advowson,  appendant  to  a  manor,  is  so 
entirely  and  intimately  connected  with  it,  as  to  pass  by  the 
grant  of  the  manor,  without  being  expressly  mentioned  or 
referred  to.  And  we  have  no  sort  of  doubt,  that  if  a  tenant 
in  tail  of  a  manor,  with  an  advowson  appendanti  suffer 
3  recoveryi  it  is  not  necessary  for  him  to  make  any  ex« 
press  mention  of  his  intention  to  include  the  advowson  in 
the  recovery:  any  dealing  with  the  manor,  which  is  the 
principal,  operates  on  the  advowson,  which  is  the  accessoiy, 
whether  expressly  named  or  not :  but  it  is  to  be  observed, 
although  the  conveyance  of  the  manor  prim&  facie  draws 
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alter  it  the  advowson  alao^  jet  it  is  always  competent  for  Bxe^  V  ^^909^ 
the  owner  to  sever  the  advowson  from  the  manor,  either 
by  conveying  the  advowson  away  from  the  manor,  or  by 
conveying  the  manor  without  the  advowson :  and  the  ques- 
tion is,  whether,  by  the  mere  grant  of  the  manor  in  the 
deed  making  the  tenant  to  the  prsBcipe  in  this  case,  the 
parties  have  not  clearly  shewn  that  they  meant  the  manor 
without  the  advowson.  If  they  have,  it  would  be  impossible 
to  contend  that  the  law  would  force  on  parties  a  meaning 
of  the  word  ''  manor ''  more  extensive  than  they  on  the 
face  of  the  deed  themselves  intended  it  to  bear.  We  think 
that  in  this  case  there  is  evidence  enough  to  shew  that  the 
parties,  by  the  word  "  manor,*'  meant  the  manor  without 
the  advowson.  The  deed  begins  by  reciting,  that  the  tes- 
tator was  seised  of  the  manor,  and  also  ofilie  advowson;  it 
then  goes  on  to  recite  the  devise  of  the  manor,  not  including 
the  advowson;  it  then  recites,  that  Richard,  being  seised  in 
fee  of  a  moiety  of  the  advowson,  devised  it;  then  there  is  a 
conveyance  of  the  manor,  and  a  moiety  of  the  advowson. 
It  being  a  mere  question  of  intention,  in  what  sense  the 
parties  intended  to  use  the  word  ''  manor,''  whether  as  in- 
cluding or  excluding  the  advowson,  we  think  it  clear,  from 
the  passages  pointed  out,  that  they  must  have  meant  to 
exclude  it,  and  consequently  the  deed  must  be  read  as  if  it 
was  so  stated  on  the  face  of  it ;  and  the  consequence  is,  that 
the  advowson  did  not  pass  merely  by  the  force  of  the  word 
"manor." 

The  only  remaining  question  is,  whether  there  are  any 
other  words  among  the  parcels  specified  in  the  deed  which 
would  carry  the  advowson.  We  think  there  are  not.  One 
moiety  of  the  advowson  passes  by  the  express  language 
used;  the  other  is  not  conveyed  in  terms;  there  are  no 
general  words  that  can  be  fairly  said  to  include  it,  for  the 
words  are  ''  all  and  singular  other  the  premises  late  of  the 
said  John  Moseley  deceased,  so  devised  by  him  to  the  said 
Eichard  Moseley  for  his  life,  as  aforesaid ;"  that  is,  refer- 
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Exeh,  4  Pkm,  ring  to  the  previous  recitals  of  the  deyise^ ''  manor,  lands, 
and  hereditaments^  not  including  the  advowson"  We  think 
it  would  he  a  straining  of  the  general  words  beyond  their 
legitimate  meaning,  to  put  upon  them  a  sense  which  the 
parties  have  expressly  said  they  did  not  mean  to  apply. 
The  result  is,  that  there  must  be  judgment  of  nonsuit. 

Judgment  of  nonsuit  accordingly. 


Nov.  4.  Davies  V,  Mann. 

The  general  UaSE  for  negligence.    The  declaration  stated,  that  the 

■pecting  ne-  plaintiff  thcrctofore,  and  at  the  time  of  the  committing 

although  Ihere'  ®^  *^®  grievance  thereinafter  mentioned,  to  wit,  on  &c.,  was 

may  have  been  lawfully  possesscd  of  a  Certain  donkey,  which  said  donkey 

the  part  of  the  of  the  plaintiff  was  then  lawfully  in  a  certain  highway,  and 

un'i^MAhe^inight  the  defendant  was   then  possessed  of  a  certain  waggon 

of  ordlnwy  *^**  and  Certain  horses  drawing  the  same,  which  said  waggon 

care  have  and  horses  of  the  defendant  were  then  under  the  care, 

avoided  the  ,    ,.         .          -                .1 

conicquencee  of  government,  and  direction  of  a  certain  then  servant  of  the 

n^iigen^^he'  defendant,  in  and  along  the  said  highway;  nevertheless  the 

*ovw  ^^Thcret'  defendant,  by  his  said  servant,  so  carelessly,  negligently, 

fore,  where  the  imskilfully,  and  improperly  governed  and  directed  his  said 

giigentiy  drove  waggou  and  horses,  that  by  and  through  the  carelessness, 

waggoTa^iMt  negligence,  unskilfulness,  and  improper  conduct  of  the 

and  killed  an  defendant,  by  his  said  servant,  the  said  waggon  and  horses 

an,  which  had  '     "^                                                            ^° 

been  left  in  the  of  the  defendant  then  ran  and  struck  with  great  violence 

ed^n^theforeV'  agaiust  the  Said  donkey  of  the  plaintiff,  and  thereby  then 

unlbiTtVS^t  mounded,  crushed,  and  killed  the  same,  &c, 

out  of  the  way  The  defendant  pleaded  not  guilty. 

of  the  defend-  .        .               *,             %^             ,      1         « 

ant'i  waggon,  At  the  trial,  before  Ershine,  J.,  at  the  last  Summer  As- 

which  was 

going  at  a 

•martish  pace  along  the  road,  It  was  held,  that  the  Jury  were  properly  directed,  that  although  it 

waa  an  illegal  act  on  the  part  of  the  plaintiff  so  to  put  the  animal  on  the  highway,  the  plaintilT 

was  entitled  to  recover. 
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sizes  for  the  county  of  Worcester,  it  appeared  that  the  Exch,  </  Pieas^ 

plaintiff,  having  fettered  the  fore  feet  of  an  ass  belonging    ^   ^^^' 

to  him,  turned  it  into  a  public  highway,  and  at  the  time  in 

question  the  ass  was  grazing  on  the  offside  of  a  road  about 

eight  yards  wide,  when  the  defendant's  waggon,  with  a 

team  of  three  horses,  coming  down  a  slight  descent,  at 

what  the  witness  termed  a  smartish  pace,  ran  against  the 

ass,  knocked  it  down,  and  the  wheels  passing  over  it,  it 

died  soon  after.    The  ass  was  fettered  at  the  time,  and  it 

was  proved  that  the  driver  of  the  waggon  was  some  little 

distance  behind  the  horses.    The  learned  Judge  told  the 

jury,  that  though  the  act  of  the  plaintiff,  in  leaving  the 

donkey  on  the  highway  so  fettered  as  to  prevent  his  getting 

out  of  the  way  of  carriages  travelling  along  it,  might  be 

illegal,  still,  if  the  proximate  cause  of  the  injury  was  attri* 

butable  to  the  want  of  proper  conduct  on  the  part  of  the 

driver  of  the  waggon,  the  action  was  maintainable  against 

the  defendant;  and  his  Lordship  directed  them,  if  they 

thought  that  the  accident  might  have  been  avoided  by  the 

exercise  of  ordinary  care  on  the  part  of  the  driver,  to 

find  for  the  plaintiff.    The  jury  found  their  verdict  for  the 

plaintiff,  damages  iOs. 

Godson  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — The  act  of  the  plaintiff  in  turning  the 
donkey  into  the  public  highway  was  an  illegal  one,  and,  as 
the  injury  arose  principally  from  that  act,  the  plaintiff  was 
not  entitled  to  compensation  for  that  injury  which,  but  for 
bis  own  unlawful  act,  would  never  have  occurred.  [Parke, 
B. — ^The  declaration  states  that  the  ass  was  lawfully  on  the 
highway,  and  the  defendant  has  not  traversed  that  allega- 
tion; therefore  it  must  be  taken  to  be  admitted.]  The  prin- 
ciple of  law,  as  deducible  from  the  cases,  is,  that  where  an 
accident  is  the  result  of  faults  on  both  sides,  neither  party 
can  maintain  an  action.    Thus,  in  Buiierfield  v.  Forrester  {a), 

(a)  11  East,  60. 
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highway^  against  which  he  fell,  cannot  maintain  an  action^ 
if  it  appear  that  he  was  riding  with  great  violence  and 
want  of  ordinary  care^  without  which  he  might  have  seen 
and  avoided  the  obstruction.  So^  in  Vennall  v.  Gamer  (a), 
in  case  for  running  down  a  ship^  it  was  held^  that  neither 
party  can  recover  when  both  are  in  the  wrong;  and  Barley, 
3.,  there  says^  '^  I  quite  agree  that  if  the  mischief  be  the 
result  of  the  combined  negligence  of  the  two,  they  must 
both  remain  in  statu  quo,  and  neither  party  can  recover 
against  the  other."  Here  the  plaintiff,  by  fettering  the 
donkey,  had  prevented  him  from  removing  himself  out  of 
the  way  of  accident;  had  his  fore  feet  been  free,  no  ac- 
cident would  probably  have  happened.  PluchweU  v.  Wil^ 
9on{b),  Luafordy.  Large  {c),  and  Lynch  y.Nurdin  {d),  are  to 
the  same  effect. 

Lord  Abingbb,  C.  B. — I  am  of  opinion  that  there  ought 
to  be  no  rule  in  this  case.  The  defendant  has  not  denied 
that  the  ass  was  lawfully  in  the  highway,  and  therefore  we 
must  assume  it  to  have  been  lawfully  there;  but  even  were 
it  otherwise,  it  would  have  made  no  difference,  for  as  the 
defendant  might,  by  proper  care,  have  avoided  injuring 
the  animal,  and  did  not,  he  is  liable  for  the  consequences 
of  his  negligence,  though  the  animal  may  have  been  im- 
properly there. 

Pabkjb,  B. — ^This  subject  was  fuUy  considered  by  this 
Court  in  the  case  of  Bridge  v.  The  Orand  Junction  BaUway 
Company  (e),  where,  as  appears  to  me,  the  correct  rule  is 
laid  down  concerning  negligence,  namely,  that  the  negli- 
gence which  is  to  preclude  a  plaintiff  from  recovering  in  an 
action  of  this  nature,  must  be  such  as  that  he  could,  by 

(a)  1  C.  &  M.21.  (<f)  1  Ad.  &  £.  (N.  S.),  29; 

(6)  5  Carr.  &  P.  375.  4  P.  &  D.  672. 

(c)  Ibid.  421.    .  (e)  3  M.  &  W.  246. 
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ordinary  care,  have  avoided  the  consequences  of  the  de-  -S^**  «/  ^'w* 
fendant's  negligence.  I  am  reported  to  have  said  in  that 
case,  and  I  believe  quite  correctly,  that  ''the  rule  of  law 
is  laid  down  with  perfect  correctness  in  the  case  of  But" 
terfield  v.  Forrester,  that,  although  there  may  have  been 
negligence  on  the  part  of  the  plaintiff,  yet  unless  he 
might,  by  the  exercise  of  ordinary  care,  have  avoided  the 
consequences  of  the  defendant's  negligence,  he  is  en- 
titled to  recover;  if  by  ordinary  care  he  might  have 
avoided  them,  he  is  the  author  of  his  own  wrong/'  In 
that  case  of  Bridge  v.  Grand  Junction  Railway  Company , 
there  was  a  plea  imputing  negligence  on  both  sides; 
here  it  is  otherwise;  and  the  Judge  simply  told  the  jury, 
that  the  mere  fact  of  negligence  on  the  part  of  the  plain- 
tiff in  leaving  his  donkey  on  the  public  highway,  was  no 
answer  to  the  action,  unless  the  donkey's  being  there  was 
the  immediate  cause  of  the  injury;  and  that,  if  they  were 
of  opinion  that  it  was  caused  by  the  fault  of  the  defend- 
ant's servant  in  driving  too  fast,  or,  which  is  the  same 
thing,  at  a  smartish  pace,  the  mere  fact  of  putting  the  ass 
upon  the  road  would  not  bar  the  plaintiff  of  his  action. 
All  that  is  perfectly  correct;  for,  although  the  ass  may 
have  been  wrongfully  there,  still  the  defendant  was  bound 
to  go  along  the  road  at  such  a  pace  as  would  be  likely  to 
prevent  mischief.  Were  this  not  so,  a  man  might  justify 
the  driving  over  goods  left  on  a  public  highway,  or  even 
over  a  man  lying  asleep  there,  or  the  purposely  running 
against  a  carriage  going  on  the  wrong  side  of  the  road. 

GuBNET,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


VOL.  X.  0  0  M.  w. 
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-,    '  „„  ^  BOURKE  V.  LlOTD. 

Where  a  cause,  JJeBT  for  monej  lent,  money  paid,  interest,  and  on  an 
Lre^wvcrii**'*  account  dated.  Fleas,  nunqnam  indebitatus,  and  pay- 
issuet,  is  refer-  meuf    on  which  issues  were  joined.    The  cause  was  rc- 

red  to  an  arbi-  '  "^ 

trator,  and  the  ferrcd,  before  trial,  to  an  arbitrator,  by  a  jodge's  order, 

eau»e  are  to  which  directed  that  the  costs  of  the  cause  should  abide  the 

oflhe  awwd!"*  ^^^^^  ^^  ^^^  award,  and  that  the  costs  of  the  reference 

the  arbitrator  ahould  be  in  the  discretion  of  the  arbitrator.    The  arbi- 

most  award 

specifically  on  trator  awarded,  that  the  plaintiff  had  good  cause  of  action 
ageneraii  award,  Ag^nst  the  defendant,  and  directed  that  the  defendant 
{iff  hid*  ^*"d"'  ^^ovAd  pay  to  the  plaintiff  £20,  together  with  the  costs  of 
cause  of  action    the  actiou  and  of  the  reference:  but  he  did  not  award 

against  the  de-  ./.     «  ,    . 

fendant,  and         SpCCincaUy  OH  each  ISSUC. 

ln'Vh*!r„fd  pay  ^  ^^  having  been  obtained  for  setting  aside  this  award, 
to  the  plaintiff    qq  ^j^q  grouud  that  the  arbitrator  had  not  determined  the 

a  certain  sum,      ^  " 

together  with     issucs  in  the  actiou,  so  as  to  enable  the  Master  to  tax  the 

the  costs  of  the 
action  and  of       COStS, 
the  reference,  is 
bad. 

Cowling,  in  last  Easter  Term,  (May  8),  shewed  cause. — 
This  not  being  a  case  in  which  any  verdict  had  been  given, 
it  was  not  strictly  necessary  for  the  arbitrator  to  find 
specifically  on  the  issues.  But  if  it  was,  his  directing  the 
defendant  to  pay  the  plaintiff  £20,  after  having  stated  that 
the  plaintiff  had  good  cause  of  action,  amounts  in  effect  to 
a  finding  for  the  plaintiff  on  all  the  issues,  and  makes  the 
award  sufficiently  certain.  In  Dicas  v.  Jay  (a),  where  the 
declaration  contained  eleven  special  counts  for  negligence 
as  an  attorney,  together  with  common  counts  for  money 
paid,  &c.,  and  the  cause  was  referred  by  order  of  Nisi  Prius 
to  an  arbitrator,  who  found  that  the  plaintiff  had  good  cause 
of  action  for  23/.  14^.  lOd.,  and  directed  a  verdict  to  be 
entered  up  for  that  sum,  the  award  was  held  sufficiently 

(a)  5  Bing.  281 ;  2  M.  &  P.  448. 
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certain.    In  Duckworth  v.  Harriion  {a),  where,  to  a  de-  Bjcek,  cf  Pieas, 

claration  in  debt,  the  general  issne  and  a  set-off  were    ^   ^     . 

pleaded,  and  the  cause  was  referred  by  consent  to  arbitra-      Bouekb 

tion,  "  the  costs  of  the  reference  and  award  to  abide  the       lloyd. 

event;''  and  the  arbitrators  found  that  the  plaintiff  was  not 

entitled  to  recover  in  the  action,  and  had  not  any  cause 

of  action  against  the  defendant,  but  said  nothing  as  to  the 

set-off;  it  was  nevertheless  held  that  the  award  was  final, 

and  that  the  defendant  might  maintain  an  action  for  the 

costs  of  the  reference  and  award.    In  the  present  case, 

there  could  have  been  no  intention  that  the  arbitrator 

should  find  specifically  on  each  issue,  and  there  will  be  no 

difficulty  in.  taxing  the  costs,  the  finding  amounting  to  a 

general  verdict  for  the  plaintiff. 

Bamshay,  contra. — ^The  arbitrator  was  bound,  under  this 
order  of  reference,  to  find  specifically  on  all  the  issues, 
since  otherwise  there  would  be  no  legal  event  of  the  cause, 
to  enable  the  plaintiff,  under  the  new  rules,  to  obtain  his 
costs.  In  Norris  v.  Daniel  (6),  where  the  arbitrator  had 
not  awarded  on  three  of  the  counts  of  the  declaration,  the 
award  was  set  aside,  on  the  ground  that  there  was  no  legal 
event  to  authorize  the  taxation  of  costs.  So,  in  Doe  d. 
Madkias  v.  Homer  (c),  where  the  costs  of  an  ejectment 
were  to  abide  the  event  of  an  award,  the  award  was  held 
bad  for  not  stating  on  which  demise  the  plaintiff  was  en- 
titled to  succeed.  So  also,  in  Gisbome  v.  Hart  {d),  where 
the  costs  of  the  action  (which  was  assumpsit  on  a  promis- 
sory note,  with  a  count  upon  an  account  stated)  were  to 
abide  the  event  of  the  award,  and  the  arbitrator  awarded 
only  that  the  plaintiff  had  good  cause  of  action  for  and 
was  legally  entitled  to  recover  of  the  defendant  22/.  lis.  9d., 
being  the  amount  of  the  promissory  note  mentioned  in  the 

(a)  4  M.  &  W.  432.  (c)  8  Ad.  &  E.  235  ;  3  N.  &  P. 

(b)  10  Bing.  507 ;  4  M.  &  Scott,      344. 

383.  (d)  5  M.  &  W.  50. 

oo2 


652  CASES  IN   THE    BZCHEQUER, 

Ejeeh,  of  Pleas,  pleadings,  the  award  was  held  bad,  because  it  did  not  also 


1842. 


dispose  of  the  account  stated.  But  England  v.  Damson  {a) 
is  expressly  in  point.  There  the  cause,  in  which  there 
were  several  issues,  was  referred  to  arbitration,  the  costs 
of  the  action,  the  reference,  and  the  award,  to  abide  the 
event.  The  arbitrator  was  not  desired  to  find  specifically 
on  each  issue;  and  he  awarded  generally  that  the  plaintiff 
had  no  cause  of  action  against  the  defendant,  and  directed 
a  verdict  to  be  entered  for  the  defendant.  It  was  held  by 
Coleridge^  J.,  after  time  taken  to  consider,  that  the  award 
was  bad.  Duckworth  v.  Harmon  was  cited  in  that  case, 
and  distinguished  on  the  ground  that  the  conta  of  the  action 
were  not  made  to  abide  the  event  of  the  award. — He  re- 
referred  also  to  Dibben  v.  Marquis  of  Anglesea  {b)  and 
Hunt  V.  Hunt  {c). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B. — ^This  was  a  rule  obtained  and 
argued  in  Easter  Term,  to  set  aside  an  award,  and  the 
Court  took  time  to  consider,  in  consequence  of  a  sugges- 
tion at  the  bar  that  a  case  in  this  Court  was  at  variance 
with,  and  had  thrown  a  doubt  upon,  the  propriety  of  se- 
veral decisions  in  which  it  had  been  laid  down,  that  where 
a  cause  with  several  issues  was  referred,  the  costs  of  the 
cause  to  abide  the  event,  the  arbitrator  must  award  speci- 
fically on  each  issue.  The  case  referred  to  was  that  of 
Duckworth  V.  Harrison;  and  from  the  observations  said  to 
have  been  made  on  that  case  by  Mr.  Justice  Coleridge,  in 
England  v.  Davison,  it  would  seem  that  the  learned  Judge 
supposed  that  I  had  pronounced  an  opinion  favourable  to 
the  decision  in  Dibben  v.  Marquis  of  Anglesea,  and  indeed 
sustained  that  decision.    This,  however,  is  a  misapprehen* 

(a)  9  DowL  P.  C.  1052.  {h)  2  C.  &  M.  722. 

(c)  6  Dowl.  P.  C.  442. 
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sion  of  what  I  said.    In  the  case  of  Duckworth  v.  Hani-  **^*-  </  ^'*«*' 

1842. 
son,  the  costs  of  the  reference  and  award,  not  of  the  action, 

were  to  abide  the  event;  and  the  Conrt,  after  some  hesita- 
tion, held  that  the  meaning  of  the  parties  was,  that  all  the 
costs  of  the  reference  and  award  should  abide  the  event 
of  the  award;  so  that,  if  the  plaintiff  succeeded,  he  should 
have  all  those  costs,  and  the  defendant,  on  the  other  hand, 
if  he  succeeded,  should  have  all;  and  I  stated,  or  certainly 
meant  to  state,  that  if  the  parties  had  intended  that  the 
costs  of  the  reference  and  award  should  be  divided,  and 
apportioned  to  each  issue,  they  should  have  provided  for  it 
in  the  submission.  It  is  a  mistake,  therefore,  to  suppose 
that  the  Court  intended  to  confirm  the  case  of  Dibben  v. 
Marquis  of  Anglesea.  We  must  follow  the  current  of  deci- 
sions on  this  subject,  by  which  it  is  established  that  if  the 
cause  is  referred,  where  several  issues  are  joined,  and  the 
costs  of  the  cause  are  to  abide  the  event,  the  arbitrator 
must  decide  each  issue. 

Rule  absolute. 


UuRCUM  V.  Stericker  and  Another.  iVoif.  23« 

Assumpsit.    The  first  count  of  the  declaration  stated,  The  Snt  count 
that  the  plaintiff  was  employed  by  the  defendants  as  a  inassumpah 
carman  at  the  wages  of  £160  per  annum;  that  it  was  the  jlJSStilrwM*''* 

employed  by 
the  defendants  as  a  carman,  at  wages  after  the  rate  of  160/«  a  year«  and  claimed  damages  for  his 
discharge  without  just  cause  during  tlie  year ;  there  was  also  a  count  for  work  and  labour.  The 
particulars  of  demand  stated,  that  the  plaintiff,  besides  seeking  to  recover  damages  under  the 
special  count,  also  sought  to  recover,  under  the  indebitatus  count,  87/*,  the  balance  of  account 
for  a  quarter's  work  done  by  him  for  the  defendants,  eommencilig  on  the  80th  June,  and  ending 
on  the  80th  September,  1842,  after  giving  credit  for  3/.  paid  on  account  thereof.  It  appeared 
in  evidence  that  the  plaintiff  was  discharged  on  the  30th  July,  1842,  for  misconduct,  which  the 
Jury  found  to  be  a  sufficient  cause  for  his  dismissal ;  that  he  worked  out  that  day,  and  that  on 
the  neit  morning  the  defendant  sent  for  him,  and  he  remained  working  there  that  day  alsoy 
and  then  left.  Thejury  found  that  the  value  of  those  two  days'  work  was  46^.,  but  that  he  was 
entitled  to  a  month's  wages,  and  he  accordingly  had  a  verdict  for  10/.  6a.  8d.,  allowing  for  the 
8/.,  which  had  been  paid  in  advance  i^Held,  that  the  plaintiff  was  not  precluded  by  his  par* 
ticulars  from  recovering  this  sum. 
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Ejceh,  of  Pleas,  duty  of  the  defendants  not  to  discharge  the  plaintiff  with- 
^^^'  out  just  cause;  but  that  they  did  discharge  him  without 
just  cause  during  the  year.  There  were  also  counts  for 
work  and  labour^  and  on  an  account  stated.  The  particu- 
lars of  demand  were  as  follows: — ^''The  plaintiff^  besides 
seeking  to  recoyer  damages  under  the  special  count  of  the 
declaration^  also  seeks  to  recoyer,  under  the  indebitatus 
count  of  the  declaration,  the  sum  of  £37,  being  the  balance 
of  account  for  one  quarter's  cartage  work  done  by  him  for 
the  defendants,  commencing  on  the  30th  of  June  and  end- 
ing on  the  30th  of  September  1843,  after  giving  the  de- 
fendants credit  for  the  sum  of  £3  paid  on  account  thereof.'' 
The  defendants  pleaded,  first,  non  assumpserunt;  and 
secondly,  that  the  plaintiff  was  discharged  for  just  cause, 
that  is  to  say,  for  misconduct,  &c.;  on  which  issues  were 
joined. 

At  the  trial  before  A1der9(m^  B.,  at  the  London  sittings 
in  this  term,  it  appeared  that  the  plaintiff  had  made  an 
agreement  with  the  defendants,  who  were  teamen  in  the 
city,  to  work  for  them  as  a  carman,  at  the  yearly  salary 
of  i£160,  payable  quarterly,  commencing  on  the  30th  June, 
1841.  The  plaintiff  was  discharged  for  alleged  misconduct 
on  the  30th  July,  1842.  He  howeyer  worked  out  the  whole 
of  the  day  on  which  he  was  discharged;  and  on  the  follow- 
ing morning,  the  defendants'  warehouseman  sent  for  him, 
and  asked  why  he  did  not  come  to  his  work,  and  he  re- 
mained and  worked  out  that  day  also,  and  then  left.  The 
jury  found  that  the  value  of  these  two  days'  work  was  40^. 
The  learned  Judge  left  it  to  the  jury  to  say,  whether  the 
plaintiff  was  discharged  for  just  cause,  and  if  so,  whether 
it  was  on  the  terms  that  he  should  be  paid  for  the  time  he 
actually  served.  The  jury  found  both  points  in  the  affir- 
mative; and  that  the  plaintiff  was  entitled  to  a  month's 
wages.  A  verdict  was  accordingly  taken  for  the  plaintiff 
on  the  count  for  work  and  labour,  damages  10/.  69.  8</., 
(allowing  for  the  £3  which  had  been  paid  in  advance).    It 
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was  contended  for  the  defendants,  that  the  plaintiff  was  Bxeh.  of  PUa$. 
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restricted  by  his  bill  of  particulars  from  claiming  or  re-  ^^ .^-^^ 

covering  a  numtVs  wages.    The  learned  Judge  reserved  the      Hurcum 

point,  and  gave  the  defendants  leave  to  move  to  reduce  the  Stbricub. 
damages  to  40#.,  or  to  enter  a  nonsuit. 

HiU  now  moved  accordingly. — ^There  is  no  count  of  this 
declaration  upon  which  the  plaintiff  could  recover  a  month's 
wages,  the  jury  having  found  that  he  was  discharged  for 
lawful  cause.  That  finding  precludes  him  from  recovering 
for  the  wages  of  any  part  of  the  antecedent  period;  his 
right,  therefore,  to  all  wages  up  to  the  30th  of  July,  under 
the  original  contract,  is  at  an  end.  Then  he  does  two  days' 
work  subsequently  to  his  discharge.  Now,  it  is  possible 
that  such  a  contract  might  be  entered  into  as  was  sug- 
gested at  the  trial,  that  he  should  be  paid  for  the  time 
he  actually  served  after  notice  of  his  discharge;  but  there 
is  no  count  of  this  declaration  on  which  such  a  contract 
can  be  founded,  comparing  it  with  the  particulars.  They 
are  for  a  quarter's  wages,  and  the  rate  is  given — ^at  £160 
per  annum;  the  plaintiff  could  only  recover,  at  most,  for 
the  two  days'  work  according  to  that  rate  of  payment, 
whereas  here  he  is  recovering  no  less  than  18/.  6«.  8c/.  for 
those  two  days'  service.  The  only  new  consideration  is  the 
two  days'  work;  how  can  the  plaintiff  upon  that  consider- 
ation recover  a  month's  wages?  [Alderson,  B. — ^The 
plaintiff  is  not  tied  up  so  tightly  by  his  particulars  to  the 
original  contract.  It  is  clear  the  indebitatus  count  applies 
only  to  the  work  actually  done  for  each  and  every  day: 
the  defendants  could  not  therefore  be  misled  by  it.  Ac- 
cording to  the  view  the  jury  took,  the  act  of  dismissal  was 
accompanied  by  a  new  contract.]  But  the  particulars 
bind  the  plaintiff  to  recover  pro  rat&  according  to  the  rate 
of  £160  a  year. 

Lord  Abingsr,  C.  B.— I  think  there  is  no  ground  for  a 
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quarter's  wages,  and  under  them  may  recover  a  month's 
HuBcuM  wages.  The  meaning  of  the  particulars  is,  that  he  claims, 
Stbrickeb.  on  the  indebitatus  count,  the  balance  of  £37,  for  a  quar- 
ter's wages  at  a  certain  yearly  rate  of  payment,  or  any  other 
sum  not  exceeding  that  amount,  to  which  he  is  entitled  for 
any  shorter  period. 

Parke,  B. — The  meaning  of  the  particulars  is  merely 
this,  that  the  plaintiff  limits  himself  to  a  time  not  exceed- 
ing three  months,  and  a  sum  not  exceeding  £37.  The 
defendants  might  have  asked  for  better  particulars,  if  they 
thought  it  necessary.  The  particulars  do  not  say  that  the 
plaintiff  claims  at  the  rate  of  so  much  a  day. 

Alderson,  B. — ^We  ought  to  give  particulars  of  demand 
rather  a  liberal  than  a  restraining  construction,  otherwise 
we  are  in  effect  making  two  declarations,  one  to  be  a  trap 
for  the  other.  The  meaning  here  is,  that  the  plaintiff 
limits  himself  to  £37  on  any  indebitatus  demand  in  this 
action,  for  any  period  not  exceeding  three  months. 

BoLFE,  B.,  concurred. 

Bule  refused. 


JVbv.  24.  TeGOIN  v.  LaNGFORD. 

Ajudge'iorder  1  HIS  was  R  casc  in  which,  the  sheriff  having  applied 
i"fhe  mauer^of  *©  »  judge  at  chambers  for  an  interpleader  order,  un- 
I'^dTh^lrd^^!  der  the  1  &  2  Vict.  c.  45,  s.  2,  an  order  was  accordingly 
chambers,  may   made,  ou  the  4th  July  1842,  for  the  trial  of  an  issue.    A 

be  renewed  by  •     -i    i  i 

the  Court  summous  to  rcscmd  that  order  was  afterwards  served,  and 
on  the  22d  July  the  following  order  was  made  by  Cole- 
ridge, J.: — "Upon  hearing  the  attomies  or  agents  for  the 
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plaintiffs,  for  the  claimant,  and  for  the  sheriff  of  Somerset-  Exch,  of  Pieat, 


shire,  I  do  order,  that  so  much  of  the  interpleader  order 
herein,  dated  the  4th  day  of  July,  1842,  as  directs  an  issue 
to  he  tried,  be  rescinded,  no  issue  having  been  delivered ; 
and  that  the  said  sheriff  do  forthwith  pay  to  the  plaintiffs 
the  produce  of  the  sale  under  the  said  order ;  and  that  the 
claimant's  attorney  do  pay  the  costs  of  the  application  (to 
be  taxed)  to  the  plaintiffs,  their  attorney  or  agent/' 

Warren  having  obtained  a  rule  nisi  for  setting  aside  so 
much  of  the  latter  order  as  directed  the  payment  of  costs 
by  the  plaintiff's  attorney, 

Montague  Smith  now  shewed  cause.— The  Court  has  no 
jurisdiction  to  entertain  this  application.  Under  the  1  &  2 
Yict.  c.  45,  s.  2,  the  whole  discretion  as  to  the  costs  is 
vested  in  the  judge  before  whom  the  proceedings  were 
originated  at  chambers,  and  the  Court  has  no  jurisdiction 
to  review  his  order:  Burgh  v.  8chofield{a).  [Lord  Abin^ 
ger,  C.  B. — ^There  no  order  had  been  made  as  to  costs,  and 
the  Court  declined  to  interpose ;  but  this  is  an  appeal  from 
the  decision  of  the  judge.]  There  is  no  jurisdiction  by  way 
of  appeal,  where  the  judge,  as  in  this  case,  sits  as  the  Court. 
{Parke,  B. — Generally  speaking,  it  means  subject  to  be 
reviewed  by  the  Court,  if  wrong.  Must  it  not  in  this  case 
mean,  subject  to  such  appeal  as  judges'  orders  usually  are 
subject  to?]  In  the  1  &  2  Will.  4,  c.  58,  s.  4,  an  express 
power  is  given  to  the  Court  to  review  the  decision  of  the 
judge;  but  the  later  statute  vests  in  the  judge  the  same 
powers  and  authorities  as  are  by  the  6th  section  of  the 
former  act  exerciseable  by  the  Court. 

Warren,  contra,  was  not  called  upon. 

Per  Curiam  (d), 

Bule  absolute, 
(a)  9  M.  &  W.  478. 
{h)  Lord  Ahingtr,  C.  B.,  Parker  B.,  Gumey^  B.,  and  Rolfe,  Bw 


1842. 
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jf^^  9^  Morgan  v.  Leach  and  Another. 

Where  a  notice  ^  B£SPASS  against  two  magistrates,  for  assault  and  false 
of  acdon  to  a      imprisonment. — ^Plea,  not  guilty,  by  statute. 

matfistTate  was 

sigoedbythe  At  the  trial,  before  Bolfe^  B.,  at  the  last  assizes  for 
bnt^ndorsedby  the  couuty  of  Pembroke,  the  following  facts  were  proved : 
S*w"th°t^e"  — ^^^®  defendants,  who  were  magistrates  of  the  county 
notice  was  luf-  of  Pembroke,  having  been  informed  that  a  dangerous 
donement  by  pit  existed  iu  the  neighbourhood  of  a  certain  highway^ 
^ing^^Uhe  ^^^  ^hat  a  quantity  of  dung  had  been  thrown  upon  the 
Stat.  24  Geo.  2,   highway  by  the  plaintiff,  who  was  the  surveyor,  directed 

c.  »«i  8.  If  re* 

quires.  him  to  rcmovo  the  nuisances  and  to  fence  the  pit,  and^  on 

that  service  by  his  neglecting  to  do  so,  convicted  him  under  the  Highway 

wtoraey^wL'*'*  Act,  5  &  6  Will.  4,  c.  60.    The  terms  of  the  conviction 

sufficient,  and  ^©rc,  that  the  plaintiff  had  "  wilfully  neglected  his  duty  in 

that  the  notice  '  '^  ,  ,  .  . 

need  not  be  not  removing,  or  causing  to  be  removed,  certain  nuisances 

attorney^inT-  ^^  ^^^  ^poi^  ^t  Certain  highway  in  the  said  parish  &c.,  and 

**  The  defend-  ^^^  ^^^  guarding  a  dangerous  pit  lying  on  the  side  of  the 

ants,  who  were  said  highway.''    The  plaintiff  was  kept  a  short  time  in 

magistratesi  di-  _  -«  i         ^  •     •  mi  •  - 

rected  the         connnement  under  the  above  conviction.    The  notice  of 

Slywff  hijh."    action,  required  by  the  statute  24,  Geo.  2,  c.  44,  s.  1,  was 

r^rtahi'nui°^  signed  by  the  plaintiff,  indorsed  by  his  attorney,  and  served 

sance  from  the    by  the  attorney's  clerk. 

fence  a  pit  that       On  the  part  of  the  plaintiff,  it  was  contended  that  the 

and  ^on  wrne-  ^^i^^c^on  was  bad,  and  that  the  defendants  were  not  war- 

giecting  to  do  ranted  under  the  73rd  or  20th  section  of  the  act  in  con- 
so,  convicted 

him  in  a  pe-  victing  the  plaintiff. — On  behalf  of  the  defendants,  it  was 
**  wilfu^[y  nel"^  Urged  that  the  plaintiff  ought  to  be  nonsuited,  on  the 
i^n^nlfremot-''^  grouuds,  first,  that  the  notice  of  action  was  served  by  the 
ing,  or  causing  attorney's  clerk,  and  not  by  the  attorney  himself;  and 
certain  nui-  '  Secondly,  that  the  notice  was  signed  by  the  plaintiff,,  and 
I^n"  «Aa?n    »<>*  ^7  ^^^  attorney.    The  learned  Judge  thought  that 

highway  in  the 

said  parish,  &c.,  and  not  duly  guarding  a  dangerous  pit  iying  on  the  said  highway:*' — Utld^ 
that  the  conviction  was  not  warranted  by  the  20th  or  73rd  section  of  the  Highway  Act,  i  & 
6  Will.  4,  c.  50,  and  that  it  could  not  be  supported. 


1842. 


mCHABLMAB   TERM,   6  VICT.  659 

the  conyiction  could  not  be  supported,  and  oyerruled  the  &tch,  ^  PUa$^ 
defendants'  objections ;  and  the  jury  having  found  a  verdict 
for  the  plaintiff,  his  Lordship  gave  the  defendants  leave  to 
move  to  enter  a  nonsuit. 

Evans  now  moved  accordingly. — First,  the  notice  of  ac- 
tion, having  been  signed  by  the  plaintiff,  is  bad;  it  ought 
to  have  been  signed  by  the  attorney.  By  the  24  Geo.  2, 
c.  44,  s.  1,  it  is  enacted,  ''that  no  writ  shall  be  sued  out 
against,  nor  any  copy  of  any  process,  at  the  suit  of  a  subject, 
shall  be  served  on,  any  justice  of  the  peace  for  any  4;hing 
by  him  done  in  the  execution  of  his  office,  until  notice  in 
writing  of  such  intended  writ  or  process  shall  have  been 
delivered  to  him,  or  left  at  the  usual  place  of  his  abode,  by 
the  attorney  or  agent  for  the  party  who  intends  to  sue  or 
cause  the  same  to  be  sued  out  or  served,  at  least  one  calen- 
dar month  before  the  suing  out  or  serving  the  same,  in 
which  notice  shall  be  clearly  and  explicitly  contained  the 
cause  of  action  which  such  party  hath  or  ckdmeth  to  have 
against  such  justice  of  the  peace.''  Under  that  statute, 
service  of  notice  by  the  party  himself  is  not  sufficient ;  it 
must  be  by  the  attorney  employed.  The  act  must  be 
strictly  complied  with.  In  Taylor  v.  Fenwick,  cited  in 
Lovelace  v.  Curry  (a),  Lawrence,  J.,  states  it  to  have  been 
decided  that ''  the  statute  has  prescribed  a  form  which  must 
be  implicitly  followed;  and  it  admits  of  no  equivalent. 
The  statute  was  made  to  introduce  a  strictness  of  form  in 
favour  of  justices,  and  it  must  be  observed  literally."  The 
act  contemplated  that  the  justices  should  have  an  oppor- 
tunity of  tendering  amends,  and  therefore  the  object  was 
to  require  the  notice  to  be  given  by  a  person  who  had  a 
well-known  office,  or  place  of  residence,  which  was  easily 
to  be  found.     In  Bennett  v.  Broughton,  reported  in  a  pub- 


(a)  7  T.  R.  635. 
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Sxeh.  rf  PUas,  lication  called  "  The  Justice  of  the  Peace/'  vol.  ii.  p.  759^ 
^  ^  which  was  an  action  against  a  magistrate^  it  was  objected 
by  the  defendant  that  the  notice  of  action  was  bad^  being 
signed  by  the  pkintiff^  and  not  by  his  attorney,  whereas 
the  statute  required  that  it  should  not  be  the  notice  of 
the  party,  but  of  the  attorney  or  agent:  and  Lord  Abinger, 
C.  B.,  who  tried  the  cause,  said,  "With  regard  to  the  first 
objection,  as  I  am  not  quite  clear  upon  that,  I  will  not 
give  any  decided  opinion,  though  I  have  an  inclination  in 
favour  of  the  objection/'  Secondly,  the  service  of  the 
notice  of  objection  is  bad,  having  been  made,  not  by  the 
attorney  himself,  but  by  his  clerk.  It  ought  to  be  de- 
livered by  a  person  capable  of  accepting  a  tender  of  amends. 
[Gumey,  B. — ^The  act  does  not  require  personal  service; 
therefore  it  is  not  necessary  that  the  attorney  himself 
should  deliver  it.  The  justice  has  a  whole  month  in  which 
to  tender  the  amends.]  Thirdly,  the  learned  judge  misdi- 
rected the  jury  in  saying  that  he  thought  the  conviction 
could  not  be  supported,  for  the  plaintiff  was  properly  con- 
victed of  a  breach  of  duty,  either  under  the  20th  or  the 
73rd  section  of  the  Highway  Act,  5  &  6  Will.  4,  c.  50. 
The  20th  section  enacts,  "  That  if  any  surveyor,  or  district 
surveyor,  or  assistant  surveyor,  shall  neglect  his  duty  in 
any  thing  required  of  him  by  this  act,  for  which  no  par- 
ticular penalty  is  imposed,  he  shall  forfeit  for  eveiy  such 
offence  any  sum  not  exceeding  £5.''  The  78rd  section 
enacts,  ''  That  if  any  dung,  &c.  shall  be  laid  upon  any 
highway,  so  as  to  be  a  nuisance,  and  shall  not,  after  notice 
given  by  the  surveyor,  be  removed,  it  shall  be  lawful  for 
him,  by  order  of  a  justice,  to  remove  the  dung,  &c.  and 
dispose  of  the  same,  applying  the  proceeds  to  the  repair  of 
the  highway."  It  is  submitted,  that  under  the  latter 
section  it  was  the  duty  of  the  surveyor  to  cause  the 
nuisance  to  be  removed,  if  the  party  did  not  remove  it 
upon  notice,  and  that  for  his  neglect  to  do  so  he  was 
answerable  under  the  20th  section. 
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Lord  Abinobr.  C.  B. — I  think  there  is  no  gronnd  for  a  E*ch,  of  Pieasf 

1842 
rule  in  this  case.    The  act  requires  the  service  of  the  notice  '  ^ 

to  be  by  the  attorney,  and  accordingly  it  is  e£fected  by  the  Morgan 
attorney's  clerk.  That  is  equivalent  to  a  service  by  the  Lsach. 
attorney  himself.  Secondly,  the  notice  is  not  bad  by  rea- 
son of  its  being  signed  by  the  plaintiff;  the  attorney  has 
indorsed  it,  and  that  is  sufficient.  Thirdly,  there  is  no 
ground  for  a  rule  in  respect  of  the  judge's  direction,  for  I 
think  it  clear  that  the  conviction  cannot  be  supported. 

Pabkz,  B. — I  am  of  the  same  opinion.  The  signature 
of  the  plaintiff  did  not  vitiate  the  notice;  it  was  an  unne- 
cessary act;  the  statute  does  not  say  that  the  notice  shall 
be  signed  by  any  body.  Secondly,  it  was  not  necessary 
that  the  attorney  should  serve  the  notice  with  his  own 
hand.  Thirdly,  the  conviction  is  bad.  The  78rd  section 
does  not  make  it  incumbent  on  the  surveyor  to  remove 
nuisances;  it  empowers  him  to  give  notice  to  the  parties 
placing  them  there  to  remove  them.  Again,  the  act  im- 
poses no  obligation  on  him  to  fence  places  that  are 
dangerous. 

Gurnet,  B. — The  act  does  not  make  personal  service 
upon  the  magistrate  necessary  in  this  case.  Nor  is  it  re- 
quisite for  him  to  tender  amends  at  the  time  of  giving  the 
notice :  the  statute  allows  him  a  month  for  that  purpose. 

Rolfs,  B.,  concurred. 

Bule  refused. 


562  CASES   IN   THB   RXCHEQUER, 

Bxek.  <^  Pleas, 
1842. 

^^      ^  David  Watson  Pubdon  and  Thomas  Purdon,  Executors 

Nov.  9.  of  David  Pubdon,  v.  William  Pubdon. 

Aisumpsitby  xLSSUMPSIT  by  the  plaintiffs,  as  execntors  of  David 
Srptyee  of  a""^  Pupdon,  on  B  promissoiy  note  for  £110,  made  by  the  de- 
promissory        fendant  in  the  lifetime  of  David  Purdon.    There  were  also 

note,  against 

the  defendant  counts  for  mouey  lent  by  and  on  an  account  stated  with 
piaindff  pro-  ^  ^^^  tcstator,  alleging  promises  to  him,  and  on  an  account 
wUh'the  fo?tow-  ®**^  ^*^  *^®  plaintiffs  as  executors  of  D.  Pardon,  and  a 
ing  indorse.       promise  to  them  as  such  executors.    Plea,  the  Statute  of 

ment  upon  it( 

signed  by  the  Limitations. 

tneofiheA'      ^*  *®  ^^^  ^^^^  ^^  Defman,  C.  J.,  at  the  kst 

i8»8~M«no'  Yo'^^*^®  Assizes,  the  only  evidence  given  by  the  plain- 

randum,  that  tiffs  WBS  the  promissory  note  (which  was  above  six  years 

1/.  7«.  6d,,  one  old),  with  the  following  indorsement  upon  it : — "  Hull, 

CwJ^paid  1888.— Memorandum,  that  the  sum  of  1/.  7s.  6A,  one 

®"  ^***™!l*"  quarter's  interest,  was  paid  on  the  within  note.    William 

note.    William     ^  '  ^ 

Purdon,  Thos.  Purdou   (the  defendant),  Thomas  Purdon,'^   (the  plain- 

j?eM,  that  tiff).    No  evidence  was  given  of  the  time  of  the  death  of 

dim^eride^i  ^^^^  Purdon,  the  testator.    It  was  objected  for  the  de* 

of  an  account  fendaut,  that  the  plaintiffs  ought  to  be  nonsuited,  since,  as 

suted  with  the  '  '^  ^  '  ^ 

executors,  with-  there  was  no  proof  of  the  time  of  the  testator's  death, 
the  dme^ofthe  there  WBS  no  evidence  of  an  account  stated  with  him  at  the 
testator's  death.  ^^^  ^f  ^j^g  memorandum,  as  he  might  not  be  alive  at  that 
time:  and  even  admitting  the  memorandum  to  be  evi- 
dence of  an  account  stated  with  the  testator,  still  there 
was  no  count  upon  an  account  stated  with  him,  and  a  pro- 
mise to  pay  the  executors.  It  was  also  contended,  that  as 
the  plaintiff  Thomas  Purdon  was  not  alleged  in  the  me- 
morandum to  be  executor,  there  was  no  evidence  of  an 
account  stated  with  him.  The  learned  Judge  overruled 
the  objections;  and  the  jury,  under  his  direction,  having 
found  a  verdict  for  the  plaintiffs,  he  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit. 
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Jems  now  moved  accordingly.  —The  indorsement  upon  ^*ch*  of  Pleas, 
this  note  was  not  sufficient  to  bar  the  statute.  Although  v  ^ 
payment  of  interest  admits  the  currency  of  the  note^  it  has 
not  the  same  effect  as  payment  of  part  of  the  principal. 
It  is  a  payment  collateral  to  the  principal  debt.  In  Jones 
▼.  Ryder  {a),  it  was  hdd^  that  a  mere  parol  statement  of 
an  antecedent  debt  without  any  new  contract  or  consider- 
ation^ made  within  six  years  before  action  brought^  does 
not  constitute  a  sufficient  cause  of  action  to  prevent  the 
operation  of  the  Statute  of  Limitations.  Here  the  plaintiff 
was  not  stated  to  be  the  executor,  and  there  was  no  ground 
for  inferring  that  the  interest  had  been  paid  to  him.  To 
make  an  act  amount  to  an  account  stated,  the  plaintiff 
ought  to  shew  something  equivalent  to  a  promise  to 
pay. 

Parke,  B. — Surely  this  was  evidence  to  go  to  the  jury. 
It  was  strong  evidence  of  payment  of  1/.  7#.  6d.  on  account 
of  the  note.  The  payment  of  interest,  it  is  true,  does  not 
necessarily  prove  that  the  principal  money  is  due,  but 
surely  it  is  evidence  of  that  fact,  and  but  for  the  objection 
the  jury  would  have  no  hesitation  in  so  finding. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


(a)  4  M.  &  W.  32. 
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^■""^  Hemino  and  Wife  v.  Power. 

sian4er.— The  oLANDER. — The  declaration,  after  the  usual  introduo- 
after'redtUig  ^^^7  averments  in  declarations  for  slander,  alleged  that  the 
that  A.  and  B.,  plaintiffs,  Dcmpstcr  Homing  and  Bhoda  Mary  Charde  his 
were  lawful '  wife,  before  the  committing  of  the  grievances,  &c.  therein- 
w^fe,*andthat  ^^^  mentioned,  had  been  and  were  lawful  husband  and 
?i'^*ier*of  one  ^^^^  ^^^  ^^  *^**  before  the  committing  of  the  said  griev- 
c,  alleged  that  anccs,  and  at  the  time  of  the  intermarriage  of  the  said 
•poke  of  and  plaintiffs,  the  said  Bhoda  Mary  Charde  was  the  lawful 
SSnYiffB^and  w'tcr  of  ouc  Henry  Leigh  AUeyne,  he  the  said  Henry 
her  intermar-  Xicigh  AUcyne  then  residing  within  this  realm :  yet  that  the 
and  concerning  defendant.  Well  kuowing  the  premises,  and  wickedly  and 
words^foiiow-  maliciously  intending  to  injure  the  plaintiffs  in  their  good 
been  asoer^"  name  and  reputation,  and  to  bring  them  into  public  scan- 
tained  beyond  dal,  infamy,  an^  disgrace,  and  to  cause  it  to  be  believed  by 
and  B.  are  not  their  neighbours,  and  others,  that  the  said  Bhoda  Mary 
ther  and  sister,  Charde  had  been  guilty  of  the  crimes  and  misconduct 
^{fJ^l^Heid  ^^**®i^^^'  mentioned  to  have  been  charged  upon  her, 
first,  that  the  and  to  subjcct  her  to  the  pains  and  penalties  by  the  laws 
not  bound  to  of  this  kingdom  made  and  provided  against  persons  guilty 
Kry^'^err"  thereof,  to  wit,  on  the  Ist  day  of  June,  1841,  in  a  certain 
ment  that  B.      discoursc  which  the  defendant  then  had  of  and  concemine 

was  the  lawful  •  j         •     •  .  . 

sister  of  c. ;  the  Said  plaintiffs,  and  of  and  concerning  their  said  inter- 
thTdecfaration  marriage,  and  of  and  concerning  the  said  Heniy  Leigh 
Trrest  of  jidg^  Alleyne,  in  the  presence  and  hearing  of  divers  subjects  of 
ment  our  lady  the  Queen,  falsely  and  maliciously  spoke  and 

published  of  and  concerning  the  plaintiffs,  and  of  and  con- 
cerning their  said  intermarriage,  and  of  and  concerning 
the  said  Henry  Leigh  Alleyne,  the  false,  scandalous,  mali- 
cious,  and  defamatory  words  following,  of  and  concerning 
the  plaintiffs,  and  of  and  concerning  their  said  intermar- 
riage, and  of  and  concerning  the  said  H.  L.  Alleyne,  that 
is  to  say,  ^'  It  has  been  ascertained  beyond  doubt,  that  Mr. 
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Alleyne  (meaning  the  said  H.  L.  Alleyne)  and  Mrs.  Dempster 
Heming  (meaning  the  said  Bhoda  Mary  Charde)  are  not 
only  not  brother  and  sister,  but  man  and  wife/^  (meaning 
that  the  said  B.  M.  Charde,  being  lawfully  married  to  and 
the  lawful  wife  of  the  said  H.  L.  Alleyne,  had  afterwards 
feloniously  and  unlawfully  married  and  taken  to  husband 
the  said  plaintiff,  Dempster  Heming,  the  said  H.  L. 
Alleyne  being  then  alive,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided) :  And  also  the  false, 
scandalous,  malicious,  and  defamatory  words  following,  of 
and  concerning  the  plaintiffs,  and  of  and  concerning  their 
said  intermarriage,  and  of  and  concerning  the  said  H.  L. 
Alleyne,  that  is  to  say,  ''It  has  been  ascertained  beyond 
doubt,  that  Mr.  Alleyne  (meaning  the  said  H.  L.  Alleyne) 
and  Mrs.  Dempster  Heming  (meaning  &c.)  are  not  only 
not  brother  and  sister,  but  man'and  wife''  (meaning  that 
the  said  B.  M.  Charde  had  been  guilty  of  felony  in  marry- 
ing the  said  plaintiff  Dempster  Heming) :  And  also  the 
false,  scandalous,  malicious,  defamatory  words  following,  of 
and  concerning  the  plaintiffs,  and  of  and  concerning  their 
said  intermarriage,  and  of  and  concerning  the  said  H.  L. 
Alleyne,  that  is  to  say,  *'  It  has  been  ascertained  beyond 
doubt,  that  Mr.  Alleyne  (meaning  the  said  H.  L.  Alleyne) 
and  Mrs.  Heming  (meaning  &c.)  are  not  only  not  brother 
and  sister,  but  man  and  wife:''  And  also  the  false,  scan- 
dalous, malicious,  and  defamatory  words  following,  of  and 
concerning  the  said  plaintiffs,  and  of  and  concerning  their 
said  intermarriage,  and  of  and  concerning  the  said  H.  L. 
A.,  that  is  to  say,  ''  Mr.  Alleyne  (meaning  the  said  H.  L. 
A.)  and  Mrs.  Heming  (meaning  &c.)  are  man  and  wifej" 
by  means  whereof  &c. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  JVilliams,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Leicester,  when  it  was  objected  on 
behalf  of  the  defendant  that  the  plaintiffs  ought  to  be  non- 
suited, inasmuch  as  there  was  no  proof  of  the  introductory 
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Exeh.  of  Pleat,  nverment  in  the  declaration  that  the  female  plaintiff  was 

1842 

the  lawful  sister  of  Henry  Leigh  AUeyne.  The  learned 
Judge  overruled  the  objection,  and  the  plaintiffs  obtained 
a  verdict  with  one  farthing  damages,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit.  The  learned 
Judge  certified  under  the  recent  stat.  3  &  4  Vict.  c.  24,  s.  2, 
that  the  grievance  in  respect  of  which  the  trial  was  brought 
was  wilful  and  malicious. 
In  last  Easter  Term  (April  19), 

The  Solicitor- General  nK>ved  accordingly  on  the  point 
reserved,  and  also  in  arrest  of  judgment. — First,  as  to 
the  nonsuit.  The  declaration  alleges  that  Mrs.  Heming  was 
''  the  lawful  sister  of  Henry  Leigh  AUeyne,"  and  that  al- 
legation ought  to  have  been  proved,  as  the  essence  of  the 
slander  rested  on  the  existence  of  that  relationship.  The 
colloquium  is  ''of  and  concerning  the  plaintiflb,  and  of  and 
concerning  their  intermarriage,  and  of  and  concerniug  the 
said  Henry  Leigh  Alleyne,''  and  there  is  no  allegation  of  any 
words  being  spoken  except  of  those  three  matters.  Now  it 
is  an  established  rule,  that  every  essential  allegation  in  the 
inducement  should  be  proved.  In  2  Stark,  on  Ev.  628  (a),  it 
is  said — "  Where  the  declaration  avers  the  existence  of  par- 
ticular facts,  and  that  the  publication  was  of  and  concemiDg 
those  fticts,  their  existence,  if  material  to  the  actionable  qua- 
lity of  the  publication,  must  be  proved.*'  In  Teesdale  v.  Oe- 
tnent  (/>),  which  is  cited  by  Mr.  Starkie,  and  which  was  an 
action  for  libel,  the  declaration  alleged  that  the  plaintiff, 
who  was  a  constable,  having  arrested  certain  persons  for 
imlawfully  having  a  human  body  in  their  possession,  had 
been  ordered  by  a  magistrate  to  take  the  body  to  Sui^eons 
Hall,  which  he  did,  on  which  the  defendant  published  of 
and  concerning  the  plaintiff^  that,  instead  of  taking  it  to 
Surgeons'  Hall,  he  had  taken  it  to  different  places  to  obtain 

(o)  3rd  edit.  (h)  I  Chit.  R.  003. 
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a  price  for  it.  The  plaintiff  at  the  trial  not  having  proved  Breh. «/  f»/Mt, 
that  he  took  the  body  to  Surgeons'  Hall^  was  nonsuited  hy 
Lord  Tenterdeuy  who  held  that  it  was  an  allegation  which 
it  was  reqaisite  to  prove.  [Parke,  B. — ^There  the  proof 
was  essential  to  the  criminal  quality  of  the  charge.  The 
present  case  is  totally  different^  for  the  previous  relation- 
ship in  which  the  plaintiff's  wife  stood  towards  Alleyne  is 
of  no  consequence  whatever,  provided  she  were  his  lawful 
wife  before  her  marriage  with  the  plaintiff;  so  that  in  point 
of  fact  all  those  averments  as  to  who  Alleyne  was  might  be 
struck  out  of  the  declaration.  May  v.  Brown  (a)  is  an  au- 
thority to  shew  that  the  allegation,  that  the  libel  was  of 
and  concerning  the  matters  aforesaid,  does  not  compel  the 
plaintiff  to  prove  every  part  of  the  inducement.  It  is  only 
necessary  to  prove  so  much  aa  is  requisite  to  give  to  the 
charge  the  character  imputed  to  it  by  the  plaintiff.]  As- 
suming the  averment  to  be  uunecesssry,  still,  having  been 
made,  it  cannot  be  rejected  as  surplusage.  [Parke,  B. — 
Either  the  averment  is  immaterial  altogether,  and  may  be 
rejected  as  surplusage,  or,  if  material,  it  diould  have  been 
traversed.] 

Tlien  the  declaration  is  bad  in  arrest  of  judgment.  As 
there  is  no  allegatiou  of  special  damage,  if  the  words  do  not 
impute  felony,  they  are  not  actionable.  The  subject-matter 
of  the  charge  is  bigamy ;  but  inasmuch  as  the  declaration 
itself  alleges  that  Mrs.  Homing  and  Mr.  Alleyne  were 
brother  and  sister,  it  is  clear  that  there  oould  have  been  no 
valid  marriage  between  them,  and  consequently  in  marry- 
ing the  plaintiff  she  could  not  have  been  guilty  of  the  crime 
of  bigamy.  It  is  no  slander  to  diarge  a  person  with  a  crime 
of  which  he  oould  not  by  any  possibility  be  guilty,  because 
he  is  in  no  jeopardy :  BuUer's  N.  P.  5.  Thus,  in  Snag 
V.  Gee  {6),  it  was  held  that  no  action  would  lie  for  slander 

(fl)  3  B.  &  Cr.  113 ;  4  D.  &  ft.  670.  (b)  4  Rep.  10. 

P  p2 
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Bxch.  of  Pleat,  in  asserting  that  the  plaintiff  had  murdered  J.  S.  when  it  ap* 
peared  that  J.  S.  was  still  alive.  In  Jackson  v.  Adams  {a),  it 
was  held  that  inasmach  as  the  property  of  the  bell  ropes  of 
a  church  is  in  the  churchwardens  of  the  parish,  it  was  not 
actionable  to  say  of  a  churchwarden  that  he  stole  the  bell 
ropes  of  his  parish.  IParke,  B. — ^That  was  clearly  only  a 
charge  of  a  breach  of  trust.]  In  Williams  v.  Sioit  (b),  the 
Court  appears  to  have  been  of  opinion  that  a  verbal  impu- 
tation of  firaudulent  embezzlement  in  the  office  of  cham- 
berlain of  certain  commonable  lands  belonging  to  a  cor- 
poration would  not  be  actionable,  on  the  ground  that  the 
party  was  not  in  such  a  situation  that  he  could  be  guilty  of 
such  a  felony. 

Parke,  B. — I  think  that  in  this  case  we  ought  to  grant 
no  rule. 

As  to  the  first  objection,  that  has  already  received  an 
answer.  In  the  first  place,  supposing  this  averment  to  be 
an  immaterial  one,  then  it  was  unnecessary  to  be  proved; 
on  the  other  hand,  if  it  was  a  material  averment,  then  the 
defendant,  not  having  traversed,  must  be  taken  to  have 
admitted  it :  but  it  seems  to  me  it  is  clearly  an  imma- 
terial averment,  and  upon  that  ground  no  rule  will  be 
granted. 

Then  as  to  the  other  objection,  in  arrest  of  judgment,  it 
is  this :  that  the  words  which  are  ascribed  to  the  defendant, 
taken  in  connection  with  what  the  plaintiff  has  averred, 
shew  that  the  offence  of  bigamy  could  not  have  been  com- 
mitted, and  therefore  that  Mrs.  Homing  could  not  have 
been  in  any  danger,  as  the  person  whom  she  was  charged  to 
have  previously  married  was  her  brother.  If  it  proceeds  upon 
that  ground,  it  appears  to  me  that  there  is  no  foundation 
for  the  objection.    The  complaint  against  the  defendant  is 

(a)  2  Bing.  N.  C.  402  ;  2  Scott,  699.  (6)  1  C.  &  M.  C75. 
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the  making  of  a  false  charge  against  the  plaintiff^  and  if  you  Bxeh.^  J!(J*^^' 
take  the  words  of  the  defendant  altogether^  they  clearly 
amount  to  a  charge  of  felony^  and  a  false  one^  against  Mrs. 
Heming.  According  to  the  averment  in  the  declaration^ 
it  is  a  charge  of  felony,  for  the  defendant  does  not  admit 
she  was  the  sister  of  Alleyne;  on  the  contrary,  his  statement 
is,  that  Mrs.  Heming,  who  is  now  married  to  the  plaintiff, 
instead  of  being  sister  to  AUeyne,  was  his  wife ;  if  so,  she 
was  guilty  of  the  offence  of  bigamy  in  intermarrying  with 
the  plaintiff.  The  ground  of  the  matter  being  actionable 
is  that  a  charge  is  made,  which,  if  it  were  true,  would  en- 
danger the  plaintiff  in  point  of  law.  Here,  if  it  were  true, 
the  plaintiff  would  be  in  danger  of  a  prosecution  for  bigamy, 
and  therefore  the  matter  said  to  have  been  uttered  is  ac- 
tionable. The  averment  in  the  declaration,  that  she  was 
not  the  wife  of  AUeyne,  but  his  sister,  appears  to  me 
to  make  no  difference  in  the  case;  it  is  no  answer  to  shew 
that  the  charge  is  false,  and  that  is  the  whole  inference  to 
be  drawn  from 'what  is  averred  in  the  declaration.  The 
cases  which  have  been  referred  to  are  all  distinguishable. 
With  respect  to  that  of  Snag  v.  Gee,  it  appears  to  me  that, 
according  to  the  true  understanding  of  that  case,  it  is  a 
very  different  one  from  the  present.  There  the  averment 
was  that  the  defendant  said  of  the  plaintiff,  *^  Thou  hast 
killed  my  wife  -"  and  there  was  an  allegation  in  the  decla- 
ration  that  he  was  speaking  of  a  person  who  was  then 
alive.  The  allegation  must  have  been  such  as  that  the 
Court  could  not  but  imply  that,  at  the  time  the  words  were 
uttered,  they  were  uttered  of  a  person  known  to  the  parties 
in  whose  presence  they  were  spoken,  to  be  alive ;  and  there- 
fore that  they  could  not  infer  it  was  meant  to  impute  a 
felony.  The  fact  being  known  that  she  was  alive  at  the 
time  would  shew  that  the  word  kill  was  not  used  in  the  sense 
of  taking  away  life.  That  was  also  the  meaning  of  the  Court 
in  the  case  of  Williams  v.  Stott.  The  reason  why  the 
action  lies  is,  that  those  persons  who  heard  the  slander  might 
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Sjtek.  rfPiw,  infer  that  the  plaintiff  had  been  gnittj  of  a  feikmy,  and 
^^^'  ^  might  make  a  charge  founded  upon  it :  but  if  at  the  time  the 
words  are  uttered,  there  are  circumstaDcea  which  deariy 
shew  the  words  are  not  used  in  the  sense  of  imputing  a 
felony,  then  the  charge  falls  to  the  ground,  and  no  action 
will  lie.  And  it  is  only  on  that  ground  that  the  case  of 
Snag  y.  Gee  can  be  supported  in  point  of  law. 

Applying  this  principle  of  construction,  it  seems  to  me 
that  in  this  case  there  is  no  ground  to  arrest  the  judgment. 
The  words  import  a  charge  of  felony,  and  must  be  taken 
so  to  have  been  understood  by  those  who  heard  them;  and 
that  charge  is  fSftlse.  That  is  sufficient  to  render  them 
actionable  in  point  of  law* 

Aluerson,  B. — ^I  am  of  the  same  opinion  upon  both 
points.  As  to  the  first,  it  seems  to  me  that  the  Solicitor- 
General  never  escaped  from  the  difficulty  which  the  Court 
put  upon  him,  from  the  moment  it  was  admitted  by  him  that 
this  immaterial  allegation  need  not  be  proved  by  the 
plaintiff. 

Then  as  to  the  second  point  that  has  been  made,  in  arrest 
of  judgment,  I  take  the  rule  to  be  this  :-^the  words,  to  be 
actionable,  must  impute  a  criminal  offence ;  that  is,  the 
words,  if  true,  must  be  such  that  the  plaintiff  would  be 
guilty  of  a  criminal  offence.  Here  the  words  are,  ''  that 
it  is  now  ascertained  beyond  all  doubt  that  Mrs.  Heming 
and  Mr,  AUeyne  are  not  brother  and  sister,  but  man  and 
wife  :'^  imputing  that  she  was  the  wife  of  Alleyne.  Surely 
it  is  for  a  jury  to  say  whether  the  defendant  does  not  mean 
that  she  Ium  committed  the  crime  of  bigamy.  Undoubtedly, 
if  the  fact  were  well  known  by  the  persons  who  heard  the 
words  uttered,  that  Mr.  Alleyne  was  the  brother  of  Mrs. 
Heming,  it  would  be  a  very  proper  question  to  submit  to 
the  jury,  that  their  verdict  ought  to  be  that  there  was  no 

(a)  1  C.  &  M.  675. 


Balgufff  for  the  plaintiffs^  on  the  same  day  obtained  a 
rule  to  shew  cause  why  there  should  not  be  a  new  trials 
on  the  ground  of  the  improper  reception  of  evidence. 

Against  that  rule  cause  was  shewn  in  Trinity  Term  last 
by  the  SolicUor-Generalj  Daniel,  and  Mellor,  for  the  defend* 
ant;  and  Balguy,  Goulbum,  Serjt.,  Hill,  and  fVaddinffton, 
were  heard  in  support  of  the  rule. 

The  Court  took  time  to  consider;  but  now  (November  6)^ 
Goulbum,  Serjt.^  intimated  that  the  judgment  of  the  Court 
would  not  be  required. 
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intention  of  imputing  bigamy,  but  incest.  It  might  be  a  Eteh.  of  Pleat, 
question  in  that  case  whether  the  words  did  not  convey  an 
imputation  different  from  that  chained  in  the  declaration. 
But  as  the  case  stands,  it  appears  not  only  that  the  de- 
fendant spoke  the  words,  but  that  he  spoke  them  with  the 
meaning  alleged  in  the  declaration.  That  question  has 
been  submitted  to  the  jury,  and  very  properly  found  for 
the  plaintiffs. 

BoiiJTf,  B.  concurred. 

Bale  refused. 


Qitfere,  wbetber 
A  verbal  fUlc- 
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Bnk.  ^  PUoM, 
1842. 

FuRSDON,  Executrix  of  Fuesdon^  v.  C1.060  (a). 

ASSUMPSIT  for  the  use  and  oocapation  of  premises  al- 
f  i^y  leged  to  hare  been  held  by  the  defendant  as  tenant  to  the 
^^^^  plaintiff's  testator,  who  died  in  1887.  The  first  count 
At  the  time  of  stated  a  promise  to  pay  to  the  testator  in  his  lifetime;  the 
his  employer  seoond,  a  promise  to  the  plaintiff  as  executrix.  Pleas^  non 
bH^im  fr^''**  assumpsit,  and  the  Statute  of  Limitations, 
the  tenaoti,  ai       ^t  the  trial  before  Mauk,  J.,  at  the  Devonshire  Summer 

to  the  penoo 

from  wiiom  be  Assisses,  1841,  it  appeared  that  the  premises  in  question 
ticoiar  tamenl  cousistcd  of  a  piccc  of  land  called  the  ''  Four  Lords'  Land/' 
tte*inftj*u '"  of^Wch  the  defendant  had  been  for  many  years  in  the 
AdmUiibieio      occupatiou,  Eud  the  property  in  the  several  undivided 

evideoceagainit  x-     x-       .r 

that  penoo  t      fourth  parts  whereof  had  been  for  a  long  time  in  dispute 

CoottnicUon  iu  the  Court  of  Chancery.    In  the  year  1816,  the  plaintiff's 

given  io  evU '    testator  obtained  a  decree  of  that  Court  in  favour  of  his 

knowM  *"  **^    *^^^®  ^  ^^®  undivided  fourth  part,  and  for  a  partition  of  the 

of uue under     estate;  and  it  appeared  that  the  defendant  had  attended 

Will.  4,  c.  27,    before  the  commissioner  appointed  to  carry  the  partition 

'*  ^^'  into  effect,  and  expressed  no  dissent.    It  was  proved  that 

the  testator's  rents  were  generally  collected  by  his  attorney, 

|i  Mr.  Law :  he,  however,  on  two  occasions,  had  employed 

one  of  the  plaintiff's  tenants,  a  person  of  the  name  of 

Charley,  who  was  since  dead,  to  collect  them  for  him. 

Mr.  Law  was  examined  as  a  witness  for  the  plaintiff,  and 

stated  that,  in  the  year  1821,  he  gave  Charley  the  rentals 

of  the  years  1820  and  1821  to  collect  by,  and  that  Charley 

paid  him  the  aggregate  of  the  sums  carried  out  in  those 

rentals  in  the  paid  colOmns.  Among  those  entries  appeared 

one  (in  Charley's  handwriting)  of  the  sum  of  £6  as  having 

been  received  for  the  premises  in  question ;  and  Mr.  Law 

swore  that  Charley  stated  to  him,  at  the  time  of  making 

(a)  This  case  was  determined      but  the  documents  could  not  be 
in  last  Easier  term  (April  28),      obtainedintimetoreport  it  sooner. 
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the  above  payment^  tliat  he  had  received  that  sum  from  Exeh.  <ifPUan 
the  defendant.  This  evidence  was  objected  to  by  the  de-  ^  ^^^* 
fendanf  s  connsel,  and  the  learned  Judge  inclined  to  think 
it  inadmissible,  but  took  a  note  of  it.  Two  letters  from 
the  defendant  to  the  testator's  attorney  were  also  put  in, 
which,  it  was  contended,  amounted  to  a  sufficient  acknow- 
ledgment of  title  to  prevent  the  operation  of  the  Statute  of 
Limitations.  The  first  was  dated  December  5,  1883,  and, 
after  a  long  statement  of  the  expenses  incurred  by  the  de- 
fendant in  the  course  of  the  litigation  respecting  the  pro- 
perty, stated  that  he  wished  ''  an  arrangement  to  be  made 
on  reasonable  terms,  and  due  consideration  and  compensa- 
tion to  be  made.''  The  other  letter  was  dated  August  80, 
1887,  (after  the  testator's  death),  and  was  in  answer  to  an  ap- 
plication by  the  attorney  for  payment  of  the  arrears  of  rent ; 
and  after  stating  that  the  defendant  "was  involved  in  law 
from  1805  to  1816  concerning  the  Four  Lords'  Land,  which 
had  given  him  great  trouble  and  expense,  and  that  with  re- 
spect to  the  expenses,  it  was  reasonable  that  the  lords  of  the 
fee  should  make  him  some  recompense  accordingly,"  and 
after  detailing  certain  particulars  as  to  the  sever  al  claims  which 
had  been  made  to  the  property,  that  the  plaintiff's  testator 
had  been  applied  to  to  defend  his  title  as  to  one-fourth, 
but  had  objected  so  to  do,  and  that  "it  appeared  reason- 
able that  Mr.  Fursdon  should  vindicate  his  right  to  the 
land,"  rather  than  that  the  expenses  should  fall  upon  the 
tenants,  the  letter  concluded  by  stating  that  the  writer 
"  begged  compassion,  mercy,  and  pity,  and  recompense  in  a 
satisfactory  maimer."  The  learned  Judge  thought  that 
these  letters  amounted  to  a  sufficient  acknowledgment  of 
the  title  of  the  testator,  and  accordingly  directed  a  verdict 
for  the  plaintiff  for  the  amount  claimed,  reserving  leave  to 
the  defendant  to  move  to  enter  a  nonsuit. 

Li  the  following  Michaelmas  Term,  Erie  obtained  a  rule 
accordingly,  against  which,  in  Michaelmas  vacation. 
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Stek.  ^  Pkm,  The  SoKeitor-Cfeneral  shewed  cause^  and  contended  that 
^^^'  the  declaration  of  Charleyj  as  to  the  payment  of  rent  by 
the  defendant  in  1821^  was  clearly  admissible^  and  waa  suf- 
ficient to  charge  the  defendant  in  this  action.  He  dted 
1  PhiU.  Evid.  pp.  812, 821, 325  (8th  edit).  Barker  y.  Ray  (a), 
and  SkeffingtM  ▼.  ffTdUkwrst  {b) :— and  the  Court  then 
called  upon 

Erie  and  Tqprell,  in  support  of  the  rule. — ^They  insisted 
that  the  parol  declaration  of  Charley,  who  was  merely  a 
person  employed  on  two  occasions  only,  not  a  regular 
steward  or  agent,  was  not  admissible  in  evidence;  that 
none  of  the  cases  went  further  than  to  declare  the  written 
entries  of  such  a  person,  charging  himself  with  the  receipt 
of  money,  eyidence  after  his  death,  and  that  it  would  be 
very  dangerous  to  extend  the  rule  to  mere  verbal  declara- 
tions of  such  an  agent.  They  referred  to  the  following 
authorities : — Higham  v.  Bidgway  (c),  Doe  d.  Human  v. 
Pettet  (d),  Ivat  v.  Finch  (c),  Davies  v.  Pierce  (/),  Peaceable 
v.  Watson  (^),  HoUoway  v.  Bjakes  (A),  Doe  d.  Foster  v.  JViU 
liams  (i).  Barker  v.  Bay,  Woolway  v.  Rowe  (*),  Walker 
V.  Broadstock  {I),  Came  v.  Nicoll  (m), ,  Doe  d.  Gallop  v. 
Vowles  (n),  Doe  d.  BaggaUey  v.  Jones  (o).  Strode  v.  Win^ 
Chester  (p),  Marks  v.  Lahee  (j),  1  PhiU.  Evid.  811. 

Croiwder  and  Montague  Smith,  who  also  appeared  for  the 
plaintiff,  were  then  heard  upon  tins  point,  and  contended 


(a)2Riia8,67.  &  M.  849. 

lb)  3  Y.  &  C.  21.  (0  1  Cap.  458. 

(c)  10  East,  109.  (m)   1   Bing.  N.  C.    430  ;    I 

(d)  6  B.St  Aid. 223.  Scott,  4S6. 

(e)  1  Taunt  141.  (n)  1  M.  &  Rob.  261. 
(/)  2  T.  R.  53.  (o)  1  Camp.  367. 

(g)  4  Taunt.  16.  (p)  1  Dick.  397. 

(A)  2  T.  R.  55.  (9)  3  Bing.  N.  C.  408 ;  4  Soott, 

(i)  Cowp.  621.  137. 

{k)  1  Ad.  &  £.  114;  3  Nev. 
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that  there  was  no  dirtmetion  in  law  as  to  the  admissibility  Bx^  of  pumt, 

1842 
of  written  and  parol  deelarations  made  by  deceased  agents: 

that  it  was  in  all  such  casea  a  question  for  the  jury  as  to 

the  weight  and  value  of  the  CYidence,  but  that  the  law  of 

England  made  no  distinction  whatever  between  matter  by 

parol  and  in  writings  except  where  the  writing  was  by 

deed. 

The  Court  took  time  to  consider  this  pointy  and  in 

Easter  Term,  desired  that  the  case  should  be  argued  also 

on  the  other  question,  as  to  the  effect  of  the  letters  as  an 

acknowledgment  of  title.    It  was  argued  accordingly  by 

The  SoUcitor-Oeneral,  Crowder,  and  Montague  Smiih,  for 
the  plaintiff.  They  contended  that  the  letters  read  in  evi- 
dence clearly  amounted  to  a  sufiBicient  acknowledgment  of 
title,  within  the  terms  of  the  stat.  2  &  3  Will.  4,  c.  71,  s.  14: 
that  they  were  in  effect  an  admission  of  the  testator's  right 
to  sue  for  the  rent,  and  an  assertion  of  a  claim  by  way  of 
set-off,  by  reason  of  the  cost  of  the  litigation  about  the 
property. 

Taprett  (with  whom  was  Erie),  in  support  of  the  rule,  ar- 
gued, first,  that  the  letter  of  the  80th  August,  1837,  did  not 
contain  a  sufficient  acknowledgment  to  prevent  the  opera- 
tion of  the  statute,  because  it  was  not  made  to  the  party 
having  title  to  the  land;  and  that  the  word  rent,  in  the 
14th  section,  being  coupled  with  the  word  '4and,''  meant  a 
rent-charge  or  other  freehold  rent  issuing  out  of  the  land, 
not  a  mere  conventional  rent  for  the  occupation  of  the  land  : 
and  secondly,  that  the  letters,  taken  altogether,  did  not 
import  any  explicit  or  unambiguous  acknowledgment  of 
title  in  the  testator. 

The  CouAT  (a),  however,  were  clearly  of  opinion  that  at 
(a)  Lord  Jbinger,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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SmH,  of  Pleat,  all  events  the  letter  of  the  30th  August,  1887^  which  was 
^^"'  .  written  in  answer  to  a  claim  for  the  rent  made  on  behalf  of 
the  testator,  was  in  effect  an  admission  that  rent  was  due, 
and  therefore  an  acknowledgment  of  the  title  of  the  testa- 
tor, in  whose  right  the  plaintiff,  the  executrix,  claimed  the 
rent.  It  was  unnecessary,  therefore,  to  enter  upon  the 
other  point,  which  had  been  so  elaborately  argued,  since  on 
this  ground  the  rule  must  be  discharged. 

Rule  dicharged. 


Nofo.  22.       Alsager  and  Another,  Assignees,  of  Richard  Parker, 

a  Bankrupt,  v.  Close. 

Where  a  bill  of  i  HIS  WHS  au  action  of  trovcr,  brought  by  the  plaintiffs 

16001.  was  de-  s»  assignees,  to  recover  a  bill  of  exchange  for  j£1600.  The 

d^fentani'by  a**  defendant  pleaded,  first,  not  guilty;  secondly,  that  Richard 

bankrupt,  as  an  Parker  WHS  not  a  bankrupt  pursuant  to  the  statutes,  &c. ; 

third  person  and,  thirdly,  that  the  plaintiffs  were  not  possessed  of  the 

w?ich*be  had  ^^U  as  of  their  own  property  as  assignees:  on  which  issues 

**tiii(mUi^°cre-  ^^^^  joiucd.     The  defendant  also  gave  notice  of  disputing 

ditor,  under  the  the  petitioning  Creditor's  debt,  the  trading,  and  the  act  of 
l&2yict.,c.      ,       ,         ^ 

no,  8. 8,  and     bankruptcy. 

*^^i*d^"o  Je-  At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  London 
"^^"d^'**  ^d"  ^^**^°S®  *^^®''  Trinity  term,  it  appeared  that  the  action  was 
of  the  assignees  brought  to  recover  a  bUl  of  exchange  for  £1600,  which  had 
rupt,  although  been  deposited  by  the  bankrupt  with  the  defendant  as  au 
Wm  Ae^bond  in  i'^dcmuity  to  Messrs.  Margetson  and  Leake  against  a  bond 

a  cancelled 

state ;  and  he 

afterwards  obtained  800/.  on  the  bill : — Held,  in  trover  by  the  assignees  for  the  bill,  that  the 

obtaining  money  on  the  bill  was  an  actual  conversion  of  the  bill,  for  which  the  bankrupt,  if 

no  bankruptcy  had  intervened,  might  have  sued,  and  therefore  that  the  case  was  within  the  92nd 

section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  116,  and  the  depositions  under  the  flat  were  conclusive 

evidence  of  the  bankruptcy. 

Held  (by  Lord  Abinger,  C.  B.),  that  the  case  would  have  been  within  that  section,  even  if 
there  had  been  no  evidence  of  a  conversion  except  the  demand  and  refusal. 

Held  also,  that  the  production  of  the  bond  by  the  assignees  to  the  defendant  in  a  cancelled 
state  was  prim&  facie  evidence  that  it  was  cancelled  with  the  consent  of  the  obligee. 

Held  also,  that  inasmuch  as  there  was  a  conversion  of  the  whole  bill,  1600/.  was  the  proper 
measure  of  damages,  although  800/.  only  remained  due  on  the  bill. 
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.which  they  had  executed,  jointly  with  the  bankrupt,  to  Exeh.  o/PUat, 
John  Parker,  the  petitioning  creditor,  under  the  stat.  ' 

1  &  2  Vict,  c  110,  8.  8.  The  plaintiffs  having  demanded 
possession  of  the  bill,  the  defendant  promised  that  he 
would  give  it  up  if  the  bond  were  cancelled  and  surren- 
dered. Another  demand  was  afterwards  made,  and  the 
bond  was  on  that  occasion  shewn  to  the  defendant  with 
the  seals  torn  off;  but  he  refused  to  give  up  the  bUl,  and 
said  he  should  hold  it  for  Margetson  and  Leake.  No  evi- 
dence was  given  by  whom  or  in  what  manner  the  bond 
was  cancelled.  The  defendant  afterwards  discounted  the 
biU,  and  raised  £800  upon  it. 

The  plaintiffs  tendered  in  evidence  the  depositions  taken 
under  the  fiat  in  bankruptcy.  This  evidence  was  objected 
to  for  the  defendant,  on  the  ground  that  this  was  not  a 
case  in  which  the  bankrupt  could  have  brought  any  action 
if  his  bankruptcy  had  not  taken  place,  and  therefore  not 
within  the  92nd  section  of  the  6  Geo.  4,  c.  16.  The  Lord 
Chief  Baron,  however,  received  the  evidence.  The  plain- 
tiffs also  produced  the  bond  in  its  cancelled  state,  but  its 
reception  in  evidence  was  resisted,  unless  evidence  were 
given  of  the  intent  of  the  cancellation,  or  of  its  having 
been  made  with  the  knowledge  of  the  obligee.  His  Lord- 
ship overruled  the  objection,  and  received  the  bond  in 
evidence:  and  the  plaintiffs  had  a  verdict,  damages  £1600, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

On  a  former  day  in  this  term,  Jervis  moved  accordingly, 
and  obtained  a  rule  for  entering  a  nonsuit,  or  for  reducing 
the  damages  to  £800.    On  the  18th  of  November, 

Thesiger,  Kelly,  and  W.  H.  fFatson,  shewed  cause. — ^The 
question  in  this  case  is,  whether,  supposing  these  circum- 
stances to  have  taken  place  before  the  bankruptcy,  the 
bankrupt  could  have  maintained  the  action ;  and  it  is  sub- 
mitted that  be  could,  for  if  the  bond  was  cancelled,  the 
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Miek.  ef  pien,  bill  bad  done  its  daty,  and  ougbt  to  have  been  given  np 
by  the  defendant  The  question  whether  the  bankmpt 
could  have  maintained  trover^  is  the  test  to  be  applied  as 
to  whether  the  depositions  are  or  are  not  evidence  under 
the  92nd  section  of  the  act.  Now  the  bankrupt^  but  for  his 
bankruptcy,  could  have  maintained  the  action,  for  there 
was  ample  evidence  of  a  conversion.  The  material  words 
of  the  clause  are — "  for  any  debt  or  demand,  for  which 
the  bankrupt  might  have  sustained  any  action : ''  and  in 
Robson  V.  Alexander  {a),  it  was  held  that  trover  is  an 
action  for  a  demand,  within  the  meaning  of  that  section. 
It  is  immaterial  that  the  refusal  to  give  up  the  bill  was 
made  to  the  assignees.  It  was  so  held  in  Fox  v.  Ma^ 
honey  (A),  and  that  the  depositions  were  conclusive  evidence 
in  a  case  where  the  bankrupt  might  have  sued,  if  no  bank- 
ruptcy had  intervened,  though  the  conversion  which  gave 
the  right  of  action  took  place  after  the  act  of  bankruptcy. 
That  case  was  followed  by  Jones  v.  Fort  (o),  which  was 
trover  for  bills  of  exchange,  the  declaration  containing 
counts  stating  a  possession  by  the  bankrupt  and  a  conver- 
sion in  his  time,  and  other  counts  stating  a  possession  by 
the  plaintiffs  as  assignees,  and  a  conversion  in  their  time; 
and  Lord  Tenierden  held,  that  if  the  plaintiff  relied  on  the 
depositions  as  proof,  they  must  abandon  the  counts  on  the 
possession  of  the  assignees ;  thus  determining  the  question 
by  the  record,  and  not  by  the  facts  of  the  case.  That  opin- 
ion was,  however,  overruled  in  Kitcftener  v.  Power  {d). 
There  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  says,  '*  But,  upon  coYisideration,  we  are  of 
opinion  that  there  is  a  fallacy  in  the  application  of  this 
test,  for  although  the  record  must  be  taken  to  contain  a 
statement  of  all  circumstances  formally  necessary  for  the 
maintenance  of  the  issue  by  the  plaintiffs,  the  question 

(a)  1  M.  &  P.  448.  (d)  3  Ad.  &  £11.  232;  4  Nev. 

{b)  2  Cr.  &  J.  325.  &  M.  710. 

{€)  Moo.  &  Malk.  196. 
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is  not  whether  the  same  issue  in  form  could  have  been  sus-  Ejtch,  xf  pita^ 
tained^  merely  substituting  the  bankrupt's  name  as  plain-    s^Jf^ 
tiff  for  that  of  his  assignee  \  but  whether  the  bankrupt, 
if  no  bankruptcy  had  occurred,  could  have  maintained  any 
action  or  suit  for  the  recovery  of  the  Boxne  debt  cr  demand. 
A  reference  to  the  record  cannot  answer  this  latter  ques- 
tion*'^— ^And  accordingly  it  was  held,  that  the  depositions 
were  evidence  in  an  action  of  trover  brought  by  the  assig- 
nees, though  the  declaration  stated  a  conversion  in  the  time 
of  the  assignees  only,  if  the  cause  of  action  were  one  for 
which  the  bankrupt  himself  might  have  sued.  Now  here  it  is 
clear  that  the  bankrupt  might  have  brought  trover  for  the 
bill,  if  he  had  satisfied  the  bond,  or  procured  it  to  be  cancel- 
led. IParke,  B. — This  question  was  considered  by  this  Court 
in  the  case  of  Hare  v.  TVarinff  (o),  though  not  decided. 
That  was  a  case  in  which  the  bankrupt,  not  having  fulfil- 
led his  contract,  could  not  have  maintained  any  action, 
inasmuch  as  there  was  no  ''debt  or  demand ''  for  which  he 
could  have  sued.    I  have  always  understood  the  rule  to 
be,  that  the  depositions  were  admissible  where,  on  the 
facts  of  the  plaintiff's  case,  the  bankrupt  could  have  main- 
tained the  action  in  case  no  bankruptcy  had  intervened.] 
It  is  the  iact  of  the  conversion,  and  not  any  particular 
evidence  of  it,  that  gives  the  right ;  if  the  bankrupt  could 
have  had  a  right  of  action  in  case  no  bankruptcy  had 
intervened,  so  have  the  assignees  after  the  bankruptcy. 
There  is  no  exception  in  the  94th  section,  except  the 
single  case  of  the  bankrupt  giving  notice  to  dispute  the 
bankruptcy*    The  demand  here  is  the  conversion;  the 
assignees  must  make  the  demand,  and  not  the  bankrupt, 
and  the  cause  of  action  would  accrue  from  that.    If  the 
bankrupt  could  have  sued  on  a  demand  made  at  that 
time,  supposing  there  was  no  bankruptcy,  so  can  the  as- 
signees now,  and  the  depositions  are  evidence. 

(a)  3  M.  &  W.  96S. 
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BxcK  ij  Pleat,  Secondly,  there  was  sufficient  prim&  fade  evidence  that 
^^^'  the  bond  was  cancelled  by  the  authority  of  John  Parker, 
the  party  for  whose  benefit  it  was  intended.  In  Shep- 
pard's  Touchstone,  p.  70,  it  is  said,  that  ''if  a  deed 
be  delivered  up  to  the  party  that  is  bound  by  it  to  be 
cancelled,  and  it  be  so;  or  if  he  that  hath  the  deed 
doth  by  agreement  between  him  and  the  other  cancel  the 
deed ;  by  either  of  these  means  the  deed  is  become  void/' 
Here  John  Parker's  consent  was  proved  by  the  cross-ex- 
amination of  the  bankrupt.  How  can  the  defendant  set 
up  this  excuse,  when  he  offered  to  give  up  the  bill  on  the 
bond  being  given  up?  The  producing  the  bond  in  the 
possession  of  the  obligor,  is  a  ground  for  the  jury  to  pre- 
sume that  the  parties  have  had  John  Parker's  assent  to 
the  cancellation  of  the  bond. 

Thirdly,  the  damages  ought  not  to  be  reduced,  as  the 
assignees  have  not  admitted  the  receipt  of  the  £800. 
The  defendant  had  no  right  to  laise  money  on  the  bill. 

Jervis,  Whateley,  and  /.  Henderson,  were  now  heard  in 
support  of  the  rule.—  First,  the  depositions  were  not  in  this 
case  evidence  to  prove  the  bankruptcy,  but  the  plaintiffs 
were  bound  strictly  to  prove  the  trading,  petitioning  cre- 
ditor's debt,  and  act  of  bankruptcy.  The  question,  no 
doubt,  turns  on  the  construction  of  the  92nd  section  of  the 
Bankrupt  Act;  the  true  test  is,  might  the  bankrupt  have 
sued  if  the  bankruptcy  had  not  intervened  ?  and  it  is  agreed 
that  that  question  is  not  to  be  tried  by  the  record  alone, 
but  the  circumstances  are  to  be  taken  into  consideration : 
Fox  V.  Mahoney,  Kitchener  v.  Pofwer.  But  there  is  no 
case  in  which  the  depositions  have  been  held  admiBsible  in 
rover,  where,  there  having  been  no  conversion  in  the  time 
of  the  bankrupt,  the  only  proof  of  a  conversion  after  the 
bankruptcy  is  by  a  demand  of  the  assignees,  and  a  refusal: 
in  all  the  cases  cited  on  the  other  side,  there  was  an  actual 
converrion,  for  which  the  bankrupt  might  have  sued.    The 
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demand  and  refusal  are  only  evidence  of  a  conversion  at  BxeK  of  Pfeat, 
that  time.    If  it  be  said  there  was  an  actual  conversion  by  * 

the  defendant's  receipt  of  the  .£800,  then  the  bill  is  satis- 
fied as  to  that  amount.  [Lord  Abingfer,  C.  B. — ^It  is  a  con- 
version of  the  whole.  If  I  give  a  man  a  bill  for  a  specific 
purpose,  and  he  goes  and  receives  money  upon  it,  that  is  a 
conversion  of  the  bill.]  The  defendant  was  bound  to  re- 
ceive the  money  when  due,  if  it  were  tendered  to  him.  It 
was  his  duty  to  present  the  bill  and  to  get  it  paid,  if  it  fell 
due  when  in  his  hands.  A  demand  and  refusal,  whether 
the  latter  be  qualified  or  unqualified,  cannot  per  se  operate 
as  an  actual  conversion.  A  conversion  means  an  unautho- 
rised  dealing  with  the  chattel  for  the  use  of  the  party :  and 
of  that  the  real  owner,  be  he  who  he  may,  may  avail  him- 
self. But  the  mere  demand  by  the  assignees  creates  no 
such  right  of  action,  and,  if  the  fiat  were  superseded,  would 
not  give  the  bankrupt  a  right  to  sue,  because  the  demand 
must  be  made  on  behalf  of  the  plaintiff  in  the  suit.  The 
defendant's  refusal  might  be  on  the  express  ground  that  he 
kept  the  property  for  the  bankrupt. 

Secondly,  the  bond  was  not  proved  to  have  been  so 
cancelled  as  to  entitle  the  plaintiffs  to  demand  posses- 
sion of  the  bill.  The  whole  of  the  evidence  is,  that  the 
bond  was  produced  with  the  seal  torn  off ;  and  it  was  stated 
by  the  bankrupt,  that  his  brother,  John  Parker,  never  had 
been  paid,  and  had  refused  to  execute  a  release.  The  mere 
taking  off  the  seal  from  a  deed  is  not  a  cancellation; 
Shep.  Touch.  70;  it  must  be  done  animo  cancellandi: 
Perrott  v.  Perrott  (a).  [Lord  Abinger,  C.  B.— That  clearly 
shews  that  it  is  a  question  of  evidence.]  Then  upon  whom 
is  the  onus  of  proving  how  and  under  what  circumstances 
it  was  taken  off?  Not  surely  upon  the  defendant,  who  is 
a  mere  stakeholder.  It  is  not  a  matter  within  his  know- 
ledge, but  within  that  of  the  obligee,  whose  duty  it  is  to 

{n)  14  East,  423. 
VOL.  X.  Q  Q  M.W. 
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£rdk.  of  Pleat,  have  possession  of  the  instrument.     \hoTd' Abbiffer,  C.  B. 

^   ^^'  ^    — ^The  defendant  sets  up  the  existence  of  the  bond  as  the 

Albaobb      ground  of  a  lien ;  it  is  for  him,  therefore,  to  explain  that 

Close.       which  is  prim&  facie  the  strongest  evidence  of  cancellation.] 

It  ought  to  have  been  put  to  the  jury  whether  John  Parker 

had  given  up  the  bond  intending  to  release  the  debt.     If 

he  were  to  sue  the  bankrupt  to-morrow,  the  defendant  could 

not  compel  him  to  plead  his  bankruptcy. 

Thirdly,  the  damages  ought  to  be  reduced  to  the  sum  of 
iSSOO.  The  action  of  trover  is  not  brought  for  the  recovery 
of  the  specific  chattel,  but  in  the  alternative,  for  damages, 
and  the  estimate  of  the  damages  is  the  value  of  the  chattel. 
Here  this  bill  is  available  only  for  £800.  If  it  were  sued 
upon,  the  plaintiffs  might  be  met  with  evidence  of  part 
payment. 

Lord  Abinoeb,  C.  B. — ^This  case  has  been  very  fully 
and  ably  argued;  but  I  retain  my  opinion,  that  this  rule 
cannot  be  sustained  on  any  of  the  points  which  have  been 
brought  before  us.  [His  Lordship  stated  the  facts  of  the 
case,  and  continued: — "]  Several  objections  have  been 
made  on  the  part  of  the  defendant.  The  first  is,  that  the 
proceedings  under  the  fiat  were  not  admissible  in  evidence 
in  this  case,  but  that  the  bankruptcy  ought  to  have  been 
strictly  proved.  I  think,  however,  that  this  objection  is 
answered  by  a  reference  to  the  92nd  section  of  the  Bank- 
rupt Act ;  the  effect  of  which  is  to  deprive  any  person  who 
is  sued  by  the  assignees  of  a  bankrupt  of  the  right  to  dis- 
pute the  bankruptcy,  in  any  case  where  the  subject-mat- 
ter of  the  action  is  such  that  the  bankrupt  might  have 
sued  upon  it  but  for  his  bankruptcy.  It  is  said,  however, 
that  the  bankrupt  could  not  have  sued  here,  if  no  bank- 
ruptcy had  intervened,  all  the  other  circumstances  remain- 
ing the  same.  But,  supposing  the  bond  to  have  been 
cancelled,  and  the  indemnity  satisfied,  would  not  the 
bankrupt  have  had  a  right  to  sue  for  this  1[)ill?    My 
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brother  Parke  (a)  doubted  whetiier  this  demand  and  re-  £m^  0/  pum^ 
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f osal  vould  be  evidencej  so  as  to  entitle  him  to  recover ; 
and  I  agree  in  thinking  that  it  vould  not,  and  that  he  Alsaobb 
must  have  made  another  demand,  and  proved  another  Close. 
refusal.  But  stillj  if  nothing  had  appeared  beyond  the. 
demand  and  refusal,  I  am  of  opinion  that  the  case  would 
be  within  the  statute,  the  bankrupt  and  his  assignees 
being  identified  in  interest  in  the  subject-matter  of  the 
action,  and  that  a  stranger  ought  not  to  be  allowed  to 
dispute  the  bankruptcy,  which  the  bankrupt  himself  had 
not  disputed.  Where,  indeed,  the  party  claims  by  a  title 
paramount  to  that  of  the  assignees,  and  adversely  to  the 
bankrupt,  then  they  must  strictly  prove  the  bankruptcy. 
Therefore,  if  the  case  rested  on  the  demand  and  refusal,  I 
should  think  it  was  within  the  statute,  although  undoubt- 
edly the  bankrupt  must  make  another  demand  on  his  own 
part  before  he  could  commence  his  action.  My  brother 
Parke,  however,  considered  that  there  was  quite  sufficient 
evidence  of  an  actual  conversion.  The  bill  was  deposited 
with  the  defendant  for  a  special  purpose,  and  Ids  duty  was 
to  hold  it  until  that  purpose  was  determined.  I  do  not 
think  that  a  man  who  holds  a  bill  for  a  particular  purpose 
of  this  nature  has  a  right,  without  authority,  to  go  and 
receive  money  on  the  bill.  I  think,  therefore,  the  receipt 
of  the  £800  was  an  actual  conversion ;  so  that,  quacunque 
vi&,  the  bankrupt  might  have  maintained  the  action.  That 
disposes  of  the  first  objection. 

In  the  second  place,  it  is  said  that  the  production  of  the 
bond  in  a  cancelled  state  (although  it  was  admitted  to  be 
cancelled  by  the  defendant)  was  not  sufficient  ,*  but  that 
the  plaintiffs  ought  to  have  gone  further,  and  shewn  a 
cancellation  with  the  consent  of  John  Parker.  This,  bow- 
ever,  is  a  question  of  evidence ;  and  can  it  be  doubted  that 
the  production  of  the  bond  with  the  seals  torn  off  was. 

(a)  Parker  B.,  was  present  dur-      counsel,  on  the  18th  November, 
ing  the  ailment  of  the  plaintiffs'     but  not  on  this  day. 

qq2 
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Egeh.  qf  Pieasf  primft  facie  evidence  of  a  cancellation  ?— especially  when  it 

^  '  ^    was  proved  to  have  been  out  of  the  hands  of  the  as- 

Alsaobk      signees  of  the  obligor.    I  think  that^  under  such  drcum- 

Clo'si.       stances,  it  lay  upon  the  defendant  to  rebut  that  evidence, 

and  that  there  was  a  strong  case  to  go  to  the  jury  that 

the  bond  was  in  fact  cancelled  by  the  desire  of  John 

Parker;  taking  into  consideration,  moreover,  the  fact  that 

it  was  produced  with  memoranda  annexed,  which  also  had 

been  held  by  John  Parker  for  his  own  benefit. 

The  third  question  is  only  as  to  the  amount  of  the 
damages.  If  the  defendant  will  bring  iSSOO  into  Court, 
and  deliver  up  the  bill,  the  verdict  may  be  entered  for  a 
nominal  sum;  but  he  converted  the  whole  bill,  and  the 
plainti£b  are  entitled  to  recover  the  value  of  the  whole  at 
the  time  of  the  conversion.  The  defendant  cannot  be  less 
liable  for  having  destroyed  the  property  to  the  amount  of 
one  half. 

OuBNET,  B. — I  am  of  the  same  opinion  on  all  the  points. 
I  think  the  depositions  are  admissible  in  evidence;  and 
that  it  would  be  contrary  to  the  manifest  intention  of  the 
Bankrupt  Act  to  allow  a  stranger  to  dispute  the  bank- 
ruptcy where  the  bankrupt  himself  could  not.  With 
respect  to  the  conversion,  it  was  quite  complete  at  the 
time  the  defendant  received  the  £800;  and  there  can  be 
no  ground  for  reducing  the  damages,  because  by  the  very 
act  of  conversion  the  bill  was  deteriorated  in  value. 

BoLFE,  B. — ^I  did  not  hear  the  argument  on  the  part  of 
the  plaintiffs,  but,  as  far  as  I  have  heard  the  case  to  day, 
I  entirely  concur  in  my  Lord's  judgment.  The  argument 
as  to  the  evidence  of  cancellation  might  properly  enough 
have  been  addressed  to  the  jury,  but  it  is  impossible  to 
say  that  the  production,  by  the  obligor,  of  the  bond  in  a 
cancelled  state,  is  no  evidence  of  a  cancellation  with  the 
consent  of  the  obligee. 

Rule  discharged. 
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.ROVER.— The  declaration  stated^  that  the  plaintiff  Trorerfortwo 
theretofore,  to  wit,  on  the  10th  day  of  October,  1841,  was  IbH^Slfore^nd 
lawfully  possessed,  as  of  his  own  property,  of  certain  goods  *VJ|f  l!™*i, 
and  chattels,  to  wit,  two  receipts,  each  of  the  said  receipts  defendants  were 
purporting  to  be  a  receipt  for  £10,500,  being  £85  per  ed^JuMr^^ 
share  of  800  shares  of  £100  each,  in  the  capital  stock  of  a  orrhe7^?re- 
Company,  known  as  the  Royal  Mail  Steam  Packet  Com-  f^lP^»  ^^  ^^^^ 

*^      *"  '^  being  80  poi- 

pany,  and  two  scrip  receipts  relating  to  money  paid  on  seated,  the  de- 
shares  of  the  said  Company,  two  other  scrip  receipts,  and  ward^  ud  be- 
two  other  pieces  of  paper,  of  great  yalue,  to  wit,  of  the  ["i^g'^j,^^ 
value  of  £2000;  and  being  so  possessed,  the  plaintiff  after-  &c.,deUvered 

tbe  same  to  one 

wards,  to  wit,  on  the  day  and  year  before  mentioned,  j.  d.,  to  be 
casually  lost  the  said  goods  and  chattels  out  of  his  posses-  m? for  Ae°M 
sion,  and  the  same  then  came  to  the  possession  of  the  ^^l^^  defend- 

'  *^  ants,  and  that 

defendants  by  finding;  concluding  in  the  usual  form.  J*  D.aiierwarda 

Plea,  that  before  and  at  the  said  time  when,  &c.,  in  the  said  time  whe^n 

said  declaration  mentioned,  to  wit,  on  the  1st  day  of  June,  ^e  same^to*^ 

A.  D,  1841,  the  defendants  were  lawfully  possessed  as  ^^*  h""^' 

of  their  own  property  of  two  receipts,  and  two  scrip  re-  wards  and  be- 

ceipts,  which  are  the  same  two  receipts  and  two  scrip  time  when  &c., 

receipts  in  the  said  declaration  mentioned;  and  that,  being  ^uaiw"/ost  the 

so  possessed,  the  defendants  afterwards,  and  before  the  Mmeoutofhis 

'^  ,  possession,  and 

said  time  when  &c.  in  the  said  declaration  mentioned,  to  the  same  by 
wit,  on  the  day  and  year  last  aforesaid,  delivered  the  same  th°e  ^n^ln^ 
to  one  John  Doe,  to  be  kept  by  him  to  and  for  the  use  °i[ui'and^'ha"t 
of  the  said  defendants ;  and  that  the  said  John  Doe,  after-  the  defendanu 
wards  and  before  the  said  time  when,  &c.,  in  the  declara-  fused,  upon  the 
tion  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  puhtuff^to''^ 
delivered  the  same  two  receipts  and  two  scrip  receipts  to  ^«"^«'  ^ 
the  said  plaintiff;  and  the  defendants  further  say,  that  piaintiir,as 

*^  '  ^'  they  lawfully 

might  for  the 
cause  aforesaid, 

which  is  the  same  conversion  of  which  the  plaintiff  has  complained: — Held,  that  the  plea  was 

bad  for  duplicity,  and  for  not  confessing  a  conTersion. 
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Exeh.  of  PUat,  afterwards  and  before  the  said  time  when,  kc,  in  the  said 
declaration  mentioned,  to  wit,  on  the  day  and  year  last 
aforesaid,  the  plaintiff  casually  lost  the  said  two  receipts 
and  two  scrip  receipts  out  of  his  possession,  and  the  same, 
by  finding,  came  to  the  possession  of  the  defendanta;  and 
that  the  defendants  afterwards  refused,  upon  the  request  of 
the  plaintiff,  to  deliver  the  same  to  him  the  plaintiff,  as 
they  lawfully  might  for  the  cause  aforesaid,  and  which  is 
the  same  conversion  in  the  said  declaration  mentioned,  and 
of  which  the  plaintiff  hath  above  complained  against  the 
defendants.    Verification. 

Special  demurrer,  and  joinder  therein. 

The  following  points  were  marked  for  argument  by  the 
plaintiff.  That  the  plea  neither  traverses  nor  confesses 
and  avoids  any  allegation  in  the  declaration.  That  it 
contains  an  argumentative  denial  of  the  plaintiff's  title 
only.  That  a  demand  and  refusal  is  not  a  conversion  of 
the  thing  refused,  but,  at  most,  only  evidence;  and  that 
such  a  refusal  by  a  party  who  is  the  real  owner,  and  in 
actual  possession,  is  not  even  evidence  of  a  conversion. 
That  for  the  same  reason  the  colour  given  to  the  plaintiff 
in  the  plea  is  bad.  That  the  plea  is  double;  and  that  it  is 
wrongly  concluded. 

KeUy,  in  support  of  the  demurrer. — ^This  not  a  plea  giv- 
ing colour,  but  amounts  to  an  argumentative  denial  of  the 
allegation  in  the  declaration.  The  declaration  aUeges 
''that  the  plaintiff  theretofore,  to  wit,  on  &c.,  was  lawfully 
possessed  as  of  his  own  property,  of  certain  goods  and 
chattels,  to  wit,  two  receipts,^'  &c.  Now  the  plea  is  not  a 
direct  denial  of  that  allegation,  but  the  defendants  say  that, 
before  and  at  the  time  of  the  conversion,  they  the  defend- 
ants were  lawfully  possessed  of  the  goods.  Then  it  alleges 
that  which  may  amount  to  a  conversion,  and  then,  by  way 
of  giving  colour,  states  that  they  the  defendants  delivered 
the  receipts  to  John  Doe  to  be  kept  by  him  for  their  use,  and 
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afterwards  and  before  the  said  time  when^  8ce.,  he  delivered  E^nik.  rf  PUat, 


the  same  to  the  plaintiff;  vhich  is  the  only  colour  given. 
The  plea  then  alleges^  that  the  plaintiff  lost  the  receipts  out 
of  his  possession,  and  that  the  same  came  to  the  defendants' 
by  finding ;  and  that  the  plaintiff  demanded  the  same,  but 
that  they  the  defendants  refused  to  deliver  them,  as  they 
lawfuUy  might.  This  is  not  according  to  the  rules  of  plead- 
ing; for  in  giving  colour,  a  defendant  is  bound  to  shew  a 
possessory  title  in  the  plaintiff  at  the  time  of  the  conversion. 
If  that  is  not  done,  the  defendant  must  take  issue  on  one 
point.  Here  the  defendants  have  not  shewn  a  possessory 
title  in  the  plaintiff,  but  on  the  contrary,  have  shewn  that 
the  plaintiffs  had  not  such  title  at  all,  because  they  say, 
that  before  the  conversion  the  plaintiff  casually  lost  the 
receipts  out  of  his  possession.  Although  the  plaintiff  once 
had  the  actual  possession  of  them,  that  possession  ceased 
when  he  had  lost  them.  The  plea  clearly  shews  that  at  the 
time  of  the  conversion  the  plaintiff  had  not  either  the  actual 
possession  or  the  right  of  possession.  The  colour  must  be 
a  continuing  colour  down  to  the  time  of  the  conversion. 
Com.  Dig.,  Pleader  (3  M,  41).  If  the  defendant  pleads  false 
matter,  the  colourable  title  must  exist  at  the  time  of  the 
conversion.  In  Moroni  v.  Sign  (a),  which  will  perhaps  be 
relied  upon  on  the  other  side,  the  plea  shewed  an  actual 
possession  in  the  plaintiff  at  the  time  of  the  conversion. 
The  defendant  ought  to  have  pleaded  in  this  case  that  the 
plaintiff  was  not  lawfully  possessed,  and  not  to  have  stated 
facts  which  merely  go  to  shew  it  by  inference.  In  Stephen 
on  Pleading  {b),  it  is  said,  ''  A  mere  possession  without 
some  shew  of  title  is  insufficient  in  law  to  give  such  colour- 
able right  against  the  true  owner.  In  such  case  the  usual 
and  regular  course  would  be  not  to  plead  in  confession  and 
avoidance,  but  to  adopt  the  general  issue,  fwt  ffuUiy,  which 

(a)  2  Mee.  &  W.  95.  (6)  2nd  ed.,  245. 


1842. 
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Sxek.  of  PUat,  pats  the  plaintiff's  lawful  possession  of  the  dose  in  issae, 
as  well  as  the  mere  fistct  of  the  trespass."  But  farther,  the 
plea  is  bad  for  duplicity,  inasmuch  as  it  amounts  to  a  de- 
nial of  the  possession  at  the  time  of  the  conversion,  and  at 
the  same  time  professes  to  admit  a  conversion.  The  de- 
fendants say,  first,  "The  chattels  are  not  yours,  for  we 
had  the  right  to  the  actual  possession-/'  and  then  they  say, 
"You  demanded,  and  we  refused  them;  and  that  is  the 
conversion  alleged/'  The  plea  assumes  certain  fact^  which 
do  not  shew  a  conversion  at  aU.  The  defendants  ought 
to  have  confessed  the  conversion  in  terms,  and  then  have 
avoided  it. 

JervUj  contrd. — The  plea  is  good,  and  is  according  to 
the  form  in  common  use.  It  contains  nothing  which 
is  inconsistent  with  the  allegations  in  the  declaration. 
The  declaration  shews  sufficient  title  to  enable  the  plain- 
tiff to  recover  the  receipts.  Then  the  defendants  say, 
"That  is  very  true,  but  before  you  were  possessed  of 
them  we  were,  and  we  gave  them  to  J.  D.  to  hold  for 
us,  who  gave  them  to  you," — a  title  good  as  against 
all  the  world,  except  the  defendants;  "but  then  you  lost 
and  we  found  them,  and  refused  to  give  them  up,  as  we 
lawfully  might."  There  is  no  distinction  between  ex- 
press and  implied  colour.  In  trover,  it  is  sufficient  to 
confess  a  temporary  right  in  the  plaintiff.  In  Rochooady. 
Feasor  {a),  which  was  an  action  of  trover,  the  defendant 
pleaded,  "that  long  before  the  conversion  supposed  to  bcj 
J.  S.  was  possessed  of  these  goods,  as  of  his  own  goods,  at 
B.  in  Norfolk;  and  that  he,  before  the  conversion  sup- 
posed, did  casually  lose  them,  and  they  came  to  the  hand 
of  J.  Palmer,  by  trover,  who  gave  them  to  the  plaintiff, 
who  lost  them  in  London;  and  the  defendant  found  them, 

(a)  Cro.  Elix.  262. 
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and  afterwards  did  convert  them  to  his  own  use  hj  the  s*ck  rf  piea»f 


1842. 


command  of  the  said  J.  S.,  as  it  was  lawful  for  him  to  do; 

and  it  was  moved,  that  this  is  no  plea,  for  it  amounts  to      Aobam^m 


V. 


the  general  issue.  But  all  the  justices  held  it  a  good  plea,  Cooruu 
for  it  confesseth  the  possession  and  property  in  the  plain* 
tiff,  against  all  but  the  lawful  owner  .^^  That  is  exactly 
this  case.  There  the  plea  shewed,  that  the  plaintiff  was  pos* 
sessed  before  he  lost  the  goods ;  and  there  is  a  note  to  that 
case,  that  "  the  plea  was  devised  by  Coke  to  alter  the  trial.^' 
Kytmersley  v.  Barnard  {a)  was  trover  for  a  horse,  and  selling 
him,  and  converting  the  money  to  the  defendant's  use* 
"  The  defendant  confesseth  that  it  was  the  plaintiff's  horsey 
and  that  one  J.  C.  found  and  delivered  him  to  the  de- 
fendant, to  restore  upon  request ;  whereupon  he  redelivered 
him  to  the  said  J.  C.  before  the  action  brought,  absque 
hoc  that  he  sold  him,  and  converted  the  money  to  his 
proper  use.  And  it  was  thereupon  demurred,  because  he 
ought  to  have  pleaded  the  general  issue,  and  he  could  not 
traverse  the  conversion.  But  all  the  Court  held,  although 
it  be  doubted  in  the  books,  27  Hen.  8,  2,  88  Hen.  8, 
4  Edw.  6,  Bro.  'Action  sur  le  case,'  and  Dy.  121,  yet| 
forasmuch  as  in  this  action  the  substance  is  the  conversion, 
and  without  it  the  action  cannot  be  founded,  that  it  well 
might  be  traversed.  But  in  regard  he  hath  here  traversed 
the  conversion  of  the  money  to  his  own  use,  which  is  not 
materially  alleged  in  the  declaration,  but  is  superfluous, 
and.  by  his  traverse  hath  made  it  to  be  part  of  the  issue, 
the  traverse,  therefore,  is  ill  in  that  point.  And  the  de- 
murrer  being  upon  the  traverse,  it  was  adjudged  for  the 
plaintiff."  In  Holler  v.  Bush  {b),  which  was  an  action  of  tres* 
pass,  the  defendant  pleaded  that  the  horse  in  question  was 
the  horse  of  J.  S.,  and  that  the  plaintiff  took  and  im- 
pounded it,  and  the  defendant  took  him  by  replevying,  &e.| 

(a)  Gro.  Eliz.  554.  (b)  1  Salk.  394. 
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Exck.  ff  Pleat,  and  in  that  case  the  Court  held,  "that  this  plea  was  no 
1842  . 

-     more  than  the  general  issue,  for  it  does  not  so  much  as 

AcRAMAN  admit  a  possession  in  the  plaintiff^  for  the  taking  and  im- 
CooriK.  pounding  gained  no  possession  to  the  plaintiff,  but  the 
horse  was  thereby  only  in  custody  of  the  law,  and  so  no 
colour  of  action  in  the  plaintiff;  otherwise,  perhaps,  if  it 
had  been  cepit  et  detinuit/'  That  case  was  decided  on 
special  grounds,  and  it  is  no  authority  against  the  defend- 
ants. Morant  v.  Sign  is  strongly  in  point;  and  although 
in  that  case  there  was  an  allegation  that  the  defendant 
took  the  goods  out  of  the  possession  of  the  plaintiff,  it 
is  necessary  only  to  allege  a  demand  and  refusal.  There 
the  plea  was  held  good,  though  the  demurrer  raised  the 
very  same  objection  as  in  the  present  case.  In  what 
respect  was  that  plea  better  than  the  present?  It  alleged 
that  the  oak  tree,  by  severance,  became  the  defendant's 
property;  and  that  is  clearly  in  form  like  the  present  plea. 
But  further,  the  plea  is  not  double.  You  may  either 
deny  the  property,  or  you  may  admit  the  property  and 
traverse  the  conversion.  Both  formerly  were  included  in 
the  general  issue;  but  now,  without  denying  the  con- 
version, you  may  say  that  the  plaintiff  had  no  property, 
and  but  a  bare  possession,  which  would  be  inopera- 
tive against  the  defendant.  This,  in  fact,  is  a  special 
plea  of  not  possessed.  The  plaintiff  is  not  embarrassed 
by  the  form  of  plea,  because  it  does  not  present  various 
issues. 


Kelly,  in  reply. — The  cases  cited  from  Cro.  Elix.  were 
decided  on  other  grounds.  That  of  Bockwood  v.  Feasor 
is  principally  relied  on.  Now,  it  is  not  shewn  in  what 
form  that  case  came  before  the  Court,  but  it  does  not  ap- 
pear that  it  was  on  special  demurrer.  [PorJfce,  B. — ^It  must 
have  been  decided  on  demurrer.]  It  only  appears,  in 
terms,  that  it  was  on  some  motion  which  involved  the  cor- 
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rectness  of  the  plea.  Besides^  it  is  at  variance  with  other  Exeh.  of  piea$, 
previous  cases.  In  Warde  v.  Blunt  (a),  vhich  was  an  action 
of  trover  for  com  and  hay^  the  defendant  pleaded,  ^'  that 
before  the  trover  he  was  seised  of  certain  land  in  Bur- 
ton, in  the  county  of  Stafford,  in  fee,  and  the  com  and 
hay  was  growing  upon  that  land,  and  he  cut  them  as  his 
proper  goods,  and  was  of  them  possessed  till  he  lost  them; 
and  they  came  to  the  hands  of  the  plaintiff  by  trover,  and 
he  lost  them  again ;  and  they  came  to  the  hands  of  the 
defendant,  and  he  converted,  as  it  was  lawful  for  him  to 
do.''  That  is  exactly  the  present  case.  The  plaintiff  de- 
murred specially,  and  it  was  argued  for  him,  ''  that  the 
plea  amounted  to  the  general  issue,  for  it  is  no  more  than 
they  were  his  proper  goods,  and  then  he  ought  to  plead  non 
cnlp.;  and  if  it  be  a  plea,  he  ought  to  traverse,  without  that 
they  were  the  goods  of  the  plaintiff,  for  the  plaintiff  de- 
clareth  that  they  were  his  proper  goods,  and  he  ought  to 
answer  it.''  For  the  defendant  it  was  argued,  that  "  al- 
though this  plea  amounts  but  to  a  general  issue,  yet  he 
should  not  have  demurred,  but  ought  to  have  moved  the 
Court  that  he  should  plead  another  plea  or  a  nihil  didt 
be  entered ;  for  demurrer  being  joined  upon  it,  this  is  con- 
fessed, and  then  it  is  to  be  adjudged  for  the  defendant. 
But  the  Court  held,  that  inasmuch  as  this  was  the  special 
cause  shewn  upon  the  demurrer,  it  is  good,  and  then  shall 
be  adjudged  for  the  plaintiff;  and  afterwards  the  plaintiff 
had  judgment."  There  the  point  was  clearly  decided  on 
special  demurrer,  but  in  the  subsequent  case  of  Bockwood 
V.  Feasor,  the  case  may,  at  all  events,  have  been  before  the 
Court  on  general  demurrer,  when  the  plea  would  be  good. 
As  to  the  other  point,  the  plea  is  clearly  double.  [Parke, 
B. — ^The  plea  ought  to  be  good  by  way  of  confession  and 
avoidance,  but  here  the  defendant  does  not  confess  the 

(a)  Cro.  Eliz.  146. 


592  CASX8  IN   THS   EZCHSQUSB, 

Sxdk.  qf  PUat,  oonvenioii.  In  substance  the  plea  is  sufficient,  but  it  is 
^^^*  infonnal.]  In  the  case  of  Earl  of  Manchester  v.  Vale  {a), 
where  the  defendant  justified  the  trespass  with  cattle,  but 
did  not  confess  it,  it  was  held,  that  the  plea  being  bad  in  party 
although  it  justified  some  part  well,  was  bad  for  the  whole. 
This  is  really  not  so  much  matter  of  form  as  it  may  at 
first  appear  to  be.  Marant  v.  Sign  was  not  fully  argued, 
and  counsel  had  leave  to  amend. 

Lord  Abikosr,  C.  B.— When  a  case  comes  before  us  on 
demurrer,  and  the  Court,  without  hearing  counsel  on  both 
sides,  63ipress  an  opinion  which  induces  one  of  the  counsel  to 
pray  leave  to  amend,  I  should  be  glad  if  such  cases  were  not 
reported,  because  the  matter  is  terminated  by  the  discretion 
of  the  counsel,  and  there  is  no  solemn  judgment  of  the  Court. 
I  think  it  would  be  well  if  such  cases  were  not  reported ; 
I  do  not  mean,  however,  to  question  the  authority  of  the  case 
ofMarani  v.  Sign,  though  it  is  matter  of  observation  that  the 
case  of  Warde  v.  Bhaii  was  not  noticed  in  the  ai^ument  j 
and  moreover,  the  particular  point  now  taken,  that  the 
plea  ought  to  aUege  a  possession  of  the  property  at  the 
very  time  the  conversion  took  place,  was  not  uiged  in 
that  case.  It  is  not  necessary,  however,  to  question  the 
authority  of  that  decision,  for  we  are  of  opinion  that  this 
plea  is  bad,  on  the  ground  of  duplicity,  and  also  on  the 
ground  that  it  does  not  confess  the  conversion.  Before  the 
new  rules,  where  a  defendant  in  trover  pleaded  specially,  the 
plea  always  confessed  the  conversion  in  the  manner  com- 
plained of;  so  also,  in  an  action  of  trespass,  you  could  not 
plead  a  special  plea  of  justification,  without  admitting  a 
trespass.  This  plea  does  not  confess  a  conversion,  but  it 
attempts  to  set  up  a  denial  of  a  conversion,  by  a  special 
statement  that  the  conversion  complained  of  was  a  demand 

(a)  1  Saund.  27. 
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and  refusal,  vhich  is  not  a  conversion,  but  only  evidence  ^SxcA.  tf  pum^ 

1842 
of  a  conversion. 

PabkE;  B. — ^I  am  of  the  same  opinion.  It  is  argued 
that  the  plea  gives  proper  colour;  but^  in  order  to  be  a 
good  plea,  it  ought  to  amount  to  a  confession.  The  matter 
of  colour  gets  rid  of  the  objection  that  the  plea  amounts 
to  the  general  issue,  but  then  it  ought  to  be  a  good  plea 
by  way  of  confession  and  avoidance.  This  plea  is  not  so, 
because  there  is  no  confession  of  the  conversion  complained 
of.  Morant  v.  Sign  is  certainly  not  of  the  same  authority 
as  if  it  had  been  solemnly  decided,  after  argument  by  the 
counsel  on  both  sides;  but  I  have  no  doubt  with  respect 
to  the  propriety  of  that  decision,  so  &r  as  I  am  concerned. 
The  present  case,  however,  is  different ;  because,  in  the  first 
place,  there  is  no  admission  of  the  conversion  complained 
of,  and  more  especially  because  the  matter  alleged  as  a 
conversion  does  not  amount  to  a  conversion  per  se,  but  is 
only  evidence  of  a  conversion. 

OuBNET,  B.,  and  Bolfb,  B.,  concurred. 

Judgment  for  the  plaintiff. 


The  Pabbett  Navigation  Company  v.  Bobins.  Nov,  14. 

X  HIS  was  an  action  of  trespass,  for  taking  four  tables  of  By  an  Act  of 
the  plaintiffs.    The  defendant  by  his  plea  justified  the  tak-  ^'7  w?4"  c.  ci, 
ing  of  one  table,  on  the  ground,  that  the  plaintiffs  were  ^^^^l  *ccrui^^^ 
duly  fined  £1,  at  a  court  of  sewers  for  the  southern  division  pc"on«  were 

,  .  *  ,  Incorporated  for 

of  the  county  of  Somerset,  for  not  cuttmg  the  weeds  grow-  the  purpose  of 

improving  tlie 
navigation  of 
the  River  Parrett,  and  they  were  thereby  empowered  to  take  tolls  in  respect  of  the  tran- 
sit or  conveyance  of  goods  thereon : — Held,  that  in  the  absence  of  any  express  enactment  on 
the  subject  in  the  act,  the  duties  of  the  company  were  confined  to  matters  relating  to  the  navi- 
gation, and  that  they  were  not  liable  for  the  sewerage  of  the  river,  as  to  clear  away  weeds, 
which,  though  injurious  to  the  a^oining  lands,  were  no  detriment  to  the  navigation. 
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Exeh.  ^  Pleat,  ing  in  the  bottom  of  the  river  Isle,  between  Muchelney- 
^^^'  bridge  and  Muchelney-lock.  The  defendant  also  pleaded 
three  other  pleas,  in  vhich  he  stated  that  the  plaintifb  were 
duly  fined  £i  for  not  cutting  the  weeds  growing  in  the 
bottom  of  the  river  Parrett,  between  Thomey-bridge  and 
the  southern  boundary  of  the  borough  of  Langport  East- 
over;  £8  for  not  cutting  the  weeds  growing  in  the  bottom 
of  the  river  Parrett,  which  lies  within  the  borough  of  Lang- 
port  Eastmore  j  and  i£4  for  not  cutting  the  weeds  growing 
in  the  bottom  of  the  river  Parrett,  between  the  northern 
boundary  of  the  borough  of  Langport  Eastover  and  Hathe. 
The  plaintiffs,  in  their  several  replications  to  these  pleas, 
denied  that  they  had  been  duly  fined,  whereupon  issue  was 
joined.  The  facts  were  stated,  under  a  Judge's  order^  for 
the  opinion  of  the  Court,  in  the  following  case : — 

The  rivers  Isle  and  Teo,  which  have  been  immemorially 
navigable,  fall  into  the  river  Parrett  a  little  above  Langport, 
and  this  river,  which  has  also  been  immemorially  navigable, 
runs  through  Langport  and  Bridgewater  into  the  Bristol 
Channel.  These  rivers  drain  a  considerable  tract  of  country, 
and  are  under  the  control  of  the  commissioners  of  sewers 
for  the  southern  division  of  the  dbunty  of  Somerset,  who 
cause  them  to  be  viewed  frequently  by  their  officers,  and 
who  present  to  the  courts  all  nuisances,  annoyances,  and 
impediments  therein.  Weeds  grow  up  from  the  bottom  of 
the  rivers  in  the  spring  of  the  year,  and  die  in  the  fall. 
During  the  time  they  are  growing,  the  water  is  buoyed 
back  by  them,  and  after  much  rain  such  water  inundates 
the  low  lands  adjoining.  Some  of  these  weeds  have  im- 
memoriaUy  been  cut  at  different  times  of  the  summer,  so 
as  to  prevent  them  being  an  impediment  to  the  passage  of 
the  water.  The  neighbouring  lands  are  greatly  benefited 
in  winter  byi;he  floods,  and  also  in  some  degree  in  dry 
summers,  by  the  water  ponded  back  by  the  weeds.  The 
corporation  of  Langport,  who  hold  lands,  and  receive  the 
rents  and  profits  of  them,  have  the  exclusive  right  of  fishery 
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in  the  river  Parrett,  both  above  and  below  the  town  of  Sxek.  of  PUat, 
Langport^  to  thfe  extent  of  the  bounds  of  the  borongh  of  • 

Langport^  which  right  of  fishery,  together  with  the  lands, 
they  have  held  prescriptively  from  the  Crown,  but  not  as 
parcel  of  or  as  annexed  to  the  manor;  and  the  Bishop  of 
Bath  and  Wells,  as  Lord  of  the  adjoining  manor  of  Huish 
Episeopi,  through  which  the  river  Parrett  runs,  has  the  ex- 
clusive right  of  fishery  above  the  borough  of  Langport,  to 
the  extent  of  his  manor.  The  corporation  of  Langport 
have  always,  out  of  the  rents  and  profits  arising  from  their 
lands  and  otherwise,  cut  the  weeds  within  their  fishery. 
The  weeds  have  never  been  cut  in  the  river  Parrett  above 
Langport,  nor  in  the  river  Teo.  In  the  river  Isle,  they 
have  been  cut  by  the  occupiers  of  ancient  inclosures  op- 
posite to  and  to  the  length  of  their  frontages,  as  far  as  the 
middle  of  the  river.  Opposite  to  the  common  moors,  the 
occupiers  of  tenements,  to  which  right  of  stackage  in  the 
moors  belonged,  have  cut  specified  portions  of  the  weeds, 
and  which  portions  were  marked  by  posts  put  into  the 
ground.  Below  Langport,  the  weeds  in  the  Parrett  through 
the  parishes  of  Curry  Bivell  and  Aller,  the  only  parishes 
where  it  was  necessary  to  cut  them,  were  from  beyond  the 
time  of  living  memory  down  to  the  passing  of  the  Poor 
Law  Amendment  Act  (4  &  5  Will.  4,  c.  76),  cut  by  the 
overseers  of  the  poor  of  the  respective  parishes.  These 
overseers  had  no  lands  as  overseers,  and  the  expenses  were 
charged  in  their  accounts.  Since  the  passing  of  the  act, 
these  expenses  have  been  disallowed  by  the  auditors  of  the 
union,  and  the  weeds  have  remained  uncut.  In  the  year 
1836,  an  act  6  &  7  Will.4,  c.ci,local  and  personal,  was  passed, 
intituled,  ^' An  Act  for  improving  the  Navigation  of  a  por- 
tion of  the  Biver  Parrett,  and  for  making  a  Navigable 
Canal  to  Barrington,  aU  in  the  county  of  Somerset,''  under 
which  the  Parrett  Navigation  Company,  constituted  by 
that  act,  have  levied  the  toll  thereby  authorized  to  be 
taken,  and  have  erected  several  locks  across  the  river,  and 
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RgeL  rf  PiM»,  they  liaye  pmrduued  strips  of  land  abutting  upon  Uie  riven 
Isle  and  Panett  on  one  side  thereof^  throoghont  the  whole 
of  the  navigation^  for  making  a  towing  path  on,  and  have 
actnallj  formed  and  are  now  nsing  that  path.  They  haye 
also  made  and  completed  Tarioos  improvements  in  the  na- 
vigation of  the  Farrett,  and  have  accelerated  and  im- 
proved the  drainage  of  the  neighbouring  lands.  It  would  be 
rather  a  benefit  of  that  Company,  although  injurious  to  the 
landowners,  to  leave  the  weeds  uncut. 

Fines  of  £1,  £2,  £8,  and  £4  have  been  imposed  npon 
the  Farrett  Navigation  Company,  by  the  court  of  seweni 
for  not  cutting  the  weeds  in  the  rivers  Isle  and  Farrett,  as 
follows,  vix.: — ^The  fine  of  £1  for  not  cutting  the  weeds  in 
the  river  Isle;  the  fine  of  £2  for  not  cutting  the  weeds  in 
that  part  of  the  river  Farrett  which  is  above  Langport; 
the  fine  of  £8  for  not  cutting  the  weeds  in  that  part  of  the 
river  Farrett  which  comprises  the  fishery  of  the  Langport 
corporation ;  and  the  fine  of  £4  for  not  cutting  the  weeds 
in  that  part  of  the  river  Farrett  below  Langport.  The 
whole  of  which  portions  of  the  rivers  are  comprised  in  the 
Farrett  Navigation  Act. 

On  the  22nd  of  September,  1841,  at  the  sewers  court, 
held  at  Langport,  it  was  agreed  that  the  opinion  of 
this  Court  should  be  taken  as  to  the  liability  of  the  Navi- 
gation Company  to  cut  these  weeds,  and  the  power  of  the 
commissioners  of  sewers  to  compel  them  to  do  so  by  fine, 
or  any  other  and  what  mode ;  when  all  the  necessary  pro- 
ceedings, and  the  levying  of  the  distresses,  were  to  be 
admitted  to  have  been  made  in  due  form,  so  as  to  bring 
before  the  court  the  real  questions  of  the  liability  of  the 
Company  to  cut  the  weeds,  and  the  jurisdiction  of  the 
commissioners  in  imposing  the  fines,  which  questions  were 
as  follows:— As  to  the  fines  of  £1  and  £2,  whether  the 
Farrett  Navigation  Company,  or  the  land-owners,  or  the 
commissioners  of  sewers,  or  all  or  any  two  and  which 
of  them  jointly,  and  to  what  extent,  are  liable.    As  to 
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the  fine  of  £3,  whether  the  Parrett  Navigation  Company^  MtcdL  rf  Fimu, 
or  the  Langport  corporationi  or  the  land-owners^  or  the 
commissioners  of  sewersj  or  any  and  which  of  them^  and  to 
what  extent,  are  liable.  As  to  the  fine  of  £4s,  whether  the 
Parrett  Navigation  Company  alone,  or  the  Parrett  Naviga- 
tion Company  and  the  land-owners  jointly,  and  to  what 
extent,  or  the  land-owners  alone,  or  the  overseers  of  the 
poor,  or  the  commissioners  of  sewers,  are  so  liable.  And 
whether,  in  the  above  instances,  the  commissioners  had 
power  to  impose  fines  on  the  company,  or  to  compel  them 
in  any  other  and  what  mode  to  cut  the  weeds.  And  it  was 
agreed,  that,  in  submitting  the  points  for  the  opinion  of 
the  Court,  it  should  be  left  to  the  Court,  if  they  should 
think  fit  so  to  do,  to  mark  the  liability  of  the  company,  (if 
they  should  be  found  to  be  liable  at  all),  either  solely  or 
jointly,  by  dividing  the  fines ;  either  party  to  be  at  liber- 
ty to  refer  to  any  of  the  clauses  in  the  above  act  "  for 
improving  the  navigation  of  a  portion  of  the  river  Parrett, 
and  for  making  a  navigable  canal  to  Barrington,  all  in  the 
county  of  Somerset.^' 

The  plaintiffs'  points  marked  for  argument  were,  that 
they  were  not  subject  to  the  obligation  of  cutting  the 
weeds  growing  in  the  river  mentioned  in  this  case;  and 
that,  at  all  events,  they  were  not  finable  for  any  omission 
in  cutting  them. 

The  defendant's  points  were,  that  the  right  given  to  the 
plaintiffs  by  6  Will.  4,  c.  d,  (local  and  personal),  to  de- 
mand and  receive  toll  in  respect  of  the  conveyance  of  goods 
on  the  rivers  Parrett  and  Isle,  was  such  a  beneficial  inter* 
est  in  those  rivers,  as  to  render  the  plaintiffs  liable  to  the 
burthen  of  deansing  and  scouring  those  parts  of  the  two 
rivers  to  which  the  plainti£b'  right  extends. 


Cowling,  for  the  plaintiffs. — ^The  company  of  proprietors 
are  not  liable.  They  were  incorporated  for  the  particular 
purpose  of  making  the  Parrett  a  navigable  river,  and  of 
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Bsch.  of  Pleat,  constructing  ft  canal.  The  preamble  of  the  act  of  Parlia* 
.  y  ^  ment  shews  that;  for  it  recites  those,  and  those  only,  as 
the  objects  contemplated  by  the  legislature ;  and  the  3rd 
section  enacts,  '^  that  the  said  company  shall  be  and  are 
thereby  authorized  and  required  to  make,  complete,  and 
maintain  certain  improvements  in  the  navigation  of  the 
said  river  Parrett,  as  may  be  necessary  to  secure  a  depth 
of  three  feet  of  water  in  some  part  of  the  stream  throngh- 
out  the  whole  course  of  the  said  river/'  &c.  There  is  no 
express  direction  in  the  act  that  the  company  are  to  be 
liable  to  cut  these  weeds,  nor  by  implication  is  any  such 
burthen  imposed  upon  them.  They  are  merely  to  do  such 
things  as  are  essential  for  or  tend  to  the  improvement  of 
the  navigation ;  to  defray  the  expense  of  which,  they  are, 
by  the  121st  section,  empowered  to  take  "  tolls,  rates,  or 
duties,''  for  tonnage.  The  73rd  section,  which  directs  the 
company  to  fence  off  &c.  lands  adjoining  the  towing<-patb, 
enacts,  that  ''  in  case  the  said  company  shall  make  use  of 
the  present  embankments  of  the  said  river  Parrett,  or  of 
any  river  or  stream  which  falls  into  the  same,  for  such 
towing-paths  or  other  works,  they  shall  thenceforward  be 
liable  to  the  future  repairs  of  such  part  of  the  banks  as 
they  may  use  as  aforesaid.''  Under  that  section,  the  com« 
pany  would  clearly  not  be  liable  to  repair  any  part  of  the 
banks  not  used  by  them,  but  according  to  the  argument 
on  the  other  side  they  must  be  so  now.  The  company 
have  a  discretionary  power,  under  certain  restrictions,  to 
allow  the  water  to  come  up  the  river,  and  in  the  event  of 
any  damage  arising  therefrom  to  the  adjoining  lands,  they 
are  made  responsible.  But  there  is  no  direction  to  be 
found  in  the  act  as  to  the  matter  in  question,  and  there* 
fore  the  charge  of  dearing-  away  the  weeds  inust  remain 
with  those  to  whom  it  originally  belonged. 


Manning,  Serjt.,  for  the  defendant. — A  common-law 
obligation  rests  upon  persons  having  power  to  navigate  a 
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Aretj  to  cleanse  and  scour  it,  inasmuch  as  they  have  the  Exek,  rfpietu^ 
benefit  of  the  navigation.  In  the  Book  of  Assize,  87,  pi.  10,        ^^^' 
there  is  the  following  passage: — ''  Commission  fuit  ag  al 
certeines  gents  denquit  dun  river  que  fiiit  estopp  a  le  anu« 
sans  de  pais,  &  per  qux  &  en  que  def.  fuit  estopp  &  per 
enqst  fuit  trouve  q  il  fuit  estopp  per  cause  denon  user  puis 
la  prim  pestilence,  &  q  il  nau  pas  este  mondr  de  teps  done 
memor  ne  court,  ne  q  nul  devoit  ceo  mondr  de  droit,  mes 
ils  disont  oustr  que  L'abbe  de  D.  avoit  seignioury  dun  part 
per  le  ewe,  &  le  countee  de  H  dauter  part,  &  q  ils  avoient 
pischerie  en  m  la  river,  &  q  iiij  villes  &  nosme  lour  nosmes 
avont  lour  passage  en  mesm  la  riv  pour  lour  easemet ;  &  ce 
psentmet  fuit  maude  en  bank  le  Roy,  &hors  de  ceo  record 
issist  bre  a  distr  L  abbe  &  le  contee  &  aux  y  les  iiij  villes, 
de  rndr,  per  q  ils  ne  duissent  monder  ceo  fosse  &c.  & 
L  abbe  &  la  countee  viendront,  &  dis  q'13  ne  duissent  est? 
charge,  depuis  q  fuit  trove  per  m  la  pres  q  nul  de  droit 
duist  mondr  le  riv  &  a  pluis  fort  q^l  puit  estre  pris  touts 
les  villes  q  avont  comon  passage  &  easemet  de  m  la  riv 
duissent  ceo  monder.  Greene.  donq3  vous  ne  dedites  pas  q 
vos  naves  pischer  illonques  et  issuit  ceo  est  profit,  et  saches 
de  cert  q  en  cos  ri  8oii  trove  q  les  villes  nout  my  hmr  pas- 
sage en  eel  river,  que  vous  deux  serra  charge  del  mondr  en- 
tierment;  &  sic  ad  judicium,  SccJ'  Here  the  plaintifis  have 
the  benefit  of  this  navigation,  and  are  empowered  to  take 
the  toll,  and  therefore  they  are  liable  to  cleanse  the  river. 
It  matters  not  whether  they  are  solely  liable,  or  whether 
other  persons  are  liable  with  them,  because  if  they  are  liable 
at  all,  they  are  finable  under  the  statute  of  28  Hen.  8,  c.5, 
which  gives  the  commissioners  of  sewers  jurisdiction :  Year 
Book,  82  Edw.  2,  fol.  1,  pi.  2.    In  the  Case  of  the  Repairs 
of  Bridges^  &c.(£i),  it  is  said,  '^  He  who  hath  the  land  adjoin- 
ing ought  of  common  right,  without  prescription,  to  scour 
and  cleanse  the  ditches  next  to  the  way  to  his  land,  and 


(a)  13  Rep.  33. 
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Bxek.«fPkM,  therewith  agreeUi  the  book  of  8  Hen.  7, 6.  Bothewhohadi 
^  ^  ^  land  adjoining,  without  prescription,  is  not  bound  to  repair 
the  way.  So,  of  a  common  river ;  of  common  right,  all  who 
have  ease  and  passage  by  it,  ought  to  cleanse  and  soonr 
it;  for  a  common  river  is  as  a  common  street,  as  it  is 
said  in  22  Ass.  and  87  Ass.  10.  But  he  who  hath  land 
adjoining  to  the  river  is  not  bound  to  cleanse  the  riv^, 
unless  he  hath  the  benefit  of  it,  scil.,  a  toll  or  a  fisheiy,  or 
other  profit.^'  That  is  an  express  authority,  as  here  these 
places  have  the  benefit  of  a  toll  upon  the  river.  In  War- 
ren V.  Dix  (a),  a  jury  impanelled  to  inquire  and  present  at 
a  court  of  commissioners  of  sewers,  presented  that  A.  was 
benefited  by  the  sewers;  and  he  received  a  summons  to 
shew  cause  why  he  should  not  pay;  he  neglected  to  tra- 
verse the  presentment,  and  a  distress  was  levied  for  the 
amount  of  the  rate ;  and  it  was  held  at  Nisi  Prius  that 
these  facts  were  a  justification  in  an  action  of  trespass  for 
taking  the  distress,  as  the  presentment,  if  duly  made,  and 
not  traversed,  justified  the  commissioners  in  issuing  the 
warrant  of  distress.  That  shews  that  where  the  commis-^ 
sioners  have  jurisdiction,  they  may  fine. 


Cowling,  in  reply.— There  is  no  general  rule  of  law  which 
imposes^this  duty  of  cleansing  the  river  upon  the  company, 
as  arising  out  of  the  right  to  take  toll,  and  therefore  the 
liability,  if  any,  must  arise  out  of  the  act  of  Parliament. 
In  the  Lanca$ter  Canal  Company  v.  Pamaby  (A),  Tindal, 
C.  J.,  in  delivering  judgment  in  the  Court  of  Exchequer 
Chamber,  says,  "The  principal  objection  in  this  case  was, 
that  the  clause  recited  in  the  declaration,  and  which  is 
therein  stated  to  have  cast  a  duty  on  the  company  to  re- 
move the  obstruction  caused  by  the  sunken  boat,  was  not 
obligatory,  but  was  an  enabling  or  permissive  clause  only. 
And  we  are  aU  of  that  opinion.    Neither  the  danse  recited. 


(a)  3  Car,  &  P.  71. 


(b)  11  Ad.  &  £11.  230,242. 
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nor  anything  in  the  act  of  Parliament  contained^  imposes  Bjcek,  rf  PUat, 
anch  a  duty  on  the  defendants  below :  and  the  allegation  ^  ^  . 
in  the  declaration,  as  to  the  duty  of  the  company,  seems  to 
have  been  founded  on  a  mistake  as  to  the  true  meaning 
and  effect  of  that  clause/'  To  impose  any  such  liability  as 
that  contended  for  would  be  a  great  haidship  upon  the 
company.  It  is  found  here  that  the  cutting  of  the  weeds 
would  be  injurious,  and  it  is  not  said  that  the  weeds  were 
any  nuisance  to  any  one.  Suppose  the  owners  of  the  ad- 
joining land  were  liable  ratione  tenurse  to  cut  these  weeds, 
this,  being  an  affirmative  act,  would  not  take  away  their 
liability.  There  is  nothing  in  the  act  which  shews  an  in- 
tention to  cast  this  liability  upon  the  company,  and  there 
is  no  general  rule  of  law  which  applies  to  it.  The  company 
are  therefore  not  liable. 


Lord  Abingbr,  C.  B. — I  am  of  opinion  that  the  Court 
of  Sewers  cannot  enforce  these  fines  on  the  plaintiffs.  It 
appears  to  me  that  the  act  of  6  &  7  Will.  4,  c.  101,  so  far 
as  it  relates  to  the  river  Parrett,  was  passed  for  the  purpose 
of  improving  the  navigation  of  a  portion  of  that  river,  and 
gave  toll  to  the  company  of  proprietors  for  that  purpose. 
The  company  have  a  right  to  do  whatever  is  essential  for 
carrying  out  the  purposes  of  the  act ;  but  it  does  not  charge 
them  with  any  liability  in  respect  of  matters  not  essential 
for  the  improvement  of  the  navigation;  and  the  case  ex- 
pressly states  that  it  will  be  for  the  benefit  of  the  company 
to  leave  the  weeds  alone.  Even  supposing  that  the  parties 
who  take  toU  on  a  river  are  liable  at  common  law  to  cleanse 
it,  still  here  the  toll  is  given  for  the  purposes  of  the  naviga- 
tion, and  the  omission  complained  of  is  beneficial  for  the 
company;  and  I  cannot  conceive  how  they  can  be  liable 
to  a  fine  for  acting  as  the  legislature  has  directed. 


Parke,  B. — ^The  simple  question  is,  what  is  to  be  done 
under  the  act  of  Parliament  for  the  toll  which  it  authorizes 
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Exch.  of  Pleat,  the  company  to  take?  We  must,  therefore,  inquire  firom 
whom  the  company  are  to  take  toll,  and  for  what  purposes 
it  is  imposed  by  the  act  of  Parliament.  Now,  looking  to 
the  121st  section,  I  think  it  is  clear  that  the  act  authorizes 
them  to  take  toll,  not  with  any  view  to  sewerage,  but  en- 
tirely with  a  new  to  render  the  river  navigable.  No  doubt 
it  is  their  duty  to  do  all  such  things  as  are  essential  for  the 
proper  navigation  of  the  river.  That  duty  they  have  per- 
formed ;  and  it  seems  to  me,  on  this  short  ground,  that 
the  commissioners  of  sewers  have  no  jurisdiction  to  impose 
thQse  fines.  As  to  the  common-law  liability,  the  plaintiffs 
may  be  bound  at  common  law  to  do  whatever  is  requisite 
for  the  navigation ;  but  here  it  is  sought  to  impose  a  fine 
in  respect  of  an  act  of  omission,  the  performance  of  which 
would  be  a  detriment  to  the  navigation. 


Gurnet,  B.,  concurred. 

RoLFE,  B. — The  company  have  not  an  exclusive  right 
of  navigation,  but  all  persons  may  navigate  the  river  on 
payment  of  reasonable  toll. 

Judgment  for  the  plaintiffs. 


Nov.  24.  ToBiN  V.  Crawford  and  Others. 

n  the  trial  of  X  HIS  was  an  actiou  of  assumpsit  for  freight,  to  which  the 

mVmwl  defendants pleaded,fir8t, non assumpserunt; secondly,a spe- 

^urntiff  hid  !?*  ^^^  P^®*'  ^^  which  there  was  a  demurrer ;  and  thirdly,  a  spe- 


The  issues  in  fact  were 


general  Terdict,  dal  custom  of  trade  at  Liverpool. 

leave  being  re- 
served to  the 

defendants  to  more  to  enter  a  nonsuit,  or  a  verdict  for  the  defendants.  A  rale  was  obtained  ac- 
cordingly,  and  thereupon  it  was  agreed,  at  the  suggestion  of  the  Court,  that  the  facta  should  be 
stated  in  a  special  case  for  the  opinion  of  the  Court.  On  the  argument  of  the  case,  the  Court 
gave  judgment  for  the  defendanta,  and  the  verdict  was  accordingly  entered  for  them,  and  this 
judgment  was  afterwards  affirmed  on  error  in  the  Exchequer  Chamber: — HM,  that  the  defend- 
anta were  entitled  to  the  costs  of  the  trial ;  and  that  although  one  of  the  issues  was  given  up 
by  them  at  the  trial. 
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tried  at  the  Liverpool  Summer  Assizes,  1887,  when  the  BjccH.  tf  Pleas, 
plaintiff  had  a  verdict  on  both  issues,  damages  741/.  4^.  6^.,  * 

leave  being  given  to  the  defendants  to  move  to  enter  a 
nonsuit,  or  a  verdict  for  them.  The  plaintiff  had  judgment 
also  on  the  demurrer.  The  defendants  subsequently 
moved  pursuant  to  the  leave  reserved  at  the  trial,  and  ob-» 
tained  a  rule  accordingly.  On  cause  being  shewn,  it  was 
suggested  by  the  Court,  and  agreed  by  the  parties,  that  the 
facts  should  be  turned  into  a  special  case,  with  liberty  to 
either  party  to  turn  the  case  into  a  special  verdict.  The 
special  case  was  argued  in  Easter  Term,  1839  (a),  when  the 
Court  gave  judgment  for  the  defendants,  and  the  verdict 
was  accordingly  entered  for  them  on  the  first  and  third 
issues.  The  plaintiff  thereupon  turned  the  case  into  a  spe- 
cial verdict,  and  brought  a  writ  of  error,  and  on  argument 
in  the  Exchequer  Chamber,  the  judgment  of  this  Court 
was  affirmed  {b).  On  taxation,  the  Master  allowed  the 
defendants  the  costs  of  the  trial. 

Ellis  having  obtained  a  rule  calling  upon  the  defendants 
to  shew  cause  why  the  Master  should  not  review  his  taxa* 
tion,  and  why  he  should  not  be  directed  to  allow  the  plain- 
tiff the  costs  of  the  trial  of  the  issues  in  fact>  or  that  such 
costs  be  disallowed  to  the  defendants, 

W.  H.  JVaison  now  shewed  cause. — ^The  leave  reserved 
at  the  trial,  and  the  subsequent  entry  of  the  verdict  for  the 
defendants,  places  them  in  precisely  the  same  situation  as 
if  the  verdict  had  been  found  for  them  on  the  trial. — The 
Court  called  upon 

EUi8  to  support  the  rule. — If  the  rule  had  been  argued, 
there  could  not  have  been  a  nonsuit  or  verdict  for  the 
defendants,  but  only  a  new  trialj  for  the  plaintiff  gave  evi- 

(«)  5  M.  &  W.  235.  {b)  9  M.  &  W.  63. 
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EaA.  4  FkoM,  deoce  wHch  entitled  him  to  have  the  case  sobmitted  to  the 
1842* 
-  jury.    Besides^  there  was  an  issue  joined  on  the  cnstom, 

ToBix  which  was  abandoned  by  the  defendants.  HnumoM  t. 
Cbawfosd.  Hawkes  (a)  is  in  point.  There,  after  verdict  for  the  plain- 
tiff, and  a  mie  for  a  new  trial  granted,  the  parties  agreed 
to  a  reference,  the  costs  to  abide  the  event.  The  arbitrator 
fbnnd  for  the  defendant,  yet  the  Court  held  that  he  was  not 
entitled  to  the  costs  of  trial.  The  only  distinction  between 
that  case  and  the  present  is,  that  here  the  rule  was  obtained 
to  enter  a  verdict  for  the  defendant ;  but  that,  for  the  rea- 
sons  already  mentioned,  makes  no  real  difference. 

Lord  Abinoeb,  C.  B. — Here  the  role  granted  by  the 
Court  was  to  enter  a  nonsuit,  or  a  verdict  for  the  defend- 
ant :  on  that  rule  the  Court  had  power  to  do  either,  but 
for  the  sake  of  convenience,  the  fiicts  were  stated  in  the 
form  of  a  special  case,  on  which  the  same  result  followed, 
namely,  a  judgment  for  the  defendants.  I  think,  there- 
fore, that  on  the  verdict  being  entered  for  the  defendants 
under  the  judgment  on  the  special  case,  the  plaintiff  was 
liable  to  the  costs  of  the  trial. 

Pabkb,  B. — ^The  leave  reserved  to  enter  a  verdict  for  the 
defendants  makes  the  difference  between  this  case  and  those 
of  TTumias  v.  Hawkes  and  JoUiffe  v.  Mundy  (A). 

Gurnet,  B.,  and  Bolh,  B.,  concurred. 

Rule  dischai^ed. 

(a)  9  M.  &  W.  53.  {h)  4  M.  &  W.  502. 
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Nov.  24. 

X  HIS  was  an  action  of  debt,  which  was  tried  before  the  a  cause  wm 

nndersheriff  of  Cambridgeshire  on  the  6th  October,  1842,  ^fon!u/di. 

when  the  plaintiff  had  a  verdict,  damages  8/.  7*.  Triff  ^  **** 

bridgeshire,  by 

On  a  former  day  in  this  term,  Clea$by  obtained  a  role  Mnare^draUn 

caUing  on  the  plaintiff  to  shew  cause  why  the  verdict  cambrid"^ 

should  not  be  set  aside  and  a  new  trial  had,  on  affidavits  oon«  of  whoM 

which  stated,  that  during  the  trial  the  defendant  came  into  the  jury  hm  for 

Court,  and  finding  that  one  of  the  jurymen  was  the  same  2*it^Jj2lred"' 

person  who  had  served  him  with  process  in  the  action,  he  that  the  defend- 

'  '^  .  '  ant's  attorney 

informed  his  attoimey  thereof:  no  objection,  however,  ap-  had  seen  and 

peared  to  have  been  made  at  that  time.    It  was  subse-  ust  of  juron  be- 

quently  discovered  that  the  jury  who  tried  the  cause  were  ^"rlJ'Ynd  Sui 

all  persons  resident  in  the  town  of  Cambridge,  and  that  expressed  him. 

c  Li.  '  •      41.      •  T  4.  r      4i!  4       self  satisfied,  the 

none  of  their  names  was  in  the  jury  hst  for  the  county.  Court  held  that 
Farmer  v.  MtmrUfort  (a)  was  cited  to  shew  that  this  was  wMthcreS"' 
irregular.    An  affidavit  filed  in  opposition  to  the  rule  JerS^^fOTfh^" 
stated  that  the  defendant's  attorney  had  been  shewn  the  plaintiff,  from 
list  before  the  jury  were  sworn,  had  looked  over  it,  and  irr^il^ity. 
had  expressed  himself  satisfied.  t^fXTrlut^; 

right  of  chal- 
lenge of  jurors, 

Maeanlajf  now  shewed  cause. — ^The  statute  8  &  4  Will.  4^,  on  the  tnai  of  a 
c.  42,  s.  17,  which  gives  the  Court  or  a  Judge  the  power  ^^rof^uial!  * 
to  direct  issues  joined  in  certain  actions  to  be  tried  before 
the  sheriff  of  the  county  where  the  action  is  brought,  &c.j 
directs  that  a  writ  shall  issue  to  the  sheriff,  commanding 
him  ''  to  try  such  issue  or  issues  by  a  jury  to  be  sum- 
moned by  him,''  &c  How  does  it  appear  that  the  jury  so 
summoned  in  this  case  was  not  a  jury  empowered  by  law 
to  try  the  issue?    There  is  nothing  in  the  affidavits  to 


(a)  8  M.  &  W.  266. 
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£nrA.  rf  Pteai^  shew  that  the  jurors  had  not  the  qualification  required  by 
s,J^^i^  the  Jury  Act,  6  Geo.  4,  c.  50,  s.  1.  The  18th  section  of  that 
Pbtmb  act  requires  that  the  venire  facias  shall  direct  the  sheriff 
TiTCHMARSH.  ^  rctum  "  twelve  good  and  lawful  men  of  the  body  of  his 
county,  qualified  according  to  law '"  and  section  14  requires 
the  sheriff  to  return  ''  the  names  of  men  contained  in  the 
jurors'  book  for  the  then  current  year,'*  &c.:  with  a  pro- 
viso, that  if  there  shall  be  no  jurors'  book  in  existence  for 
the  current  year,  it  shall  be  lawful  to  return  the  juror? 
from  the  jurors'  book  for  the  year  preceding.  It  is  sab« 
mitted,  first,  that  this  is  a  direction  to  the  sheriff  upon  a 
matter  to  which  the  writ  of  trial  has  no  relation  whatever: 
but  s^ondly,  supposing  it  to  refer  to  the  summons  on  a 
writ  of  trial,  these  affidavits  do  not  sufficiently  shew  that 
the  names  of  the  jurors  were  not  in  the  jurors'  book  for 
the  current  year.  They  may  be  in  some  book  which  the 
sheriff  is  authorized  to  use.  The  jury  lists  may  mean 
those  which  were  revised  in  the  month  of  September,  under 
the  6  Geo.  4,  c.  50,  s.  10. 

But  further,  this  objection,  if  it  existed,  was  waived  by 
the  acquiescence  of  the  defendant's  attorney,  who,  knowing 
the  persons  who  composed  the  jury,  looked  over  the  list 
and  expressed  his  satisfaction  with  them*  He  does  not 
state  that  he  did  not  then  know  the  disqualification  now 
alleged  against  them.  On  this  subject,  the  case  of /fe^tna 
V.  7%«  South  Holland  Drainage  Committee  Men  (a)  is  in 
point.  [Lord  Abinger,  C.  B. — ^If  the  attorney  had  not  ex^ 
pressed  his  satisfieiction  with  the  list,  the  sheriff  might  have 
summoned  other  persons.] 

Cleasby,  contra. — ^There  could  be  no  waiver  of  the  ob- 
jection, unless  the  attorney  knew  the  circumstances  of  the 
case;  and  there  is  nothing  on  the  affidavits  to  shew  that 

(a)  8  Ad.  &  E.  429;  1  P.  &  D.  79. 
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he  knew  the  jurors  were  not  on  the  list.  He  had  a  right  &reh.  of  Pieas, 
to  assume  that  the  due  course  of  law  had  been  observed.  ^  * 
In  Farmery.  Mounifort,  there  was  no  such  denial  of  know- 
ledge as  is  required  here.  IParke,  B. — The  proceedings 
may  be  avoided  if  you  object  at  the  proper  time  and  place, 
whereas  here  you  acquiesce.]  Not  with  knowledge.  IParke, 
B. — It  is  immaterial  whether  with  or  without  knowledge, 
because  you  agree  to  take  that  jury.]  But  how  could  the 
objection  be  waived?  The  party  has  here  no  right  of 
challenge;  and  this  is  a  writ  giving  the  sheriff  a  particular 
authority,  which  if  it  be  not  followed,  the  proceeding  is 
void  altogether.  On  writs  of  inquiry,  and  generally  in 
proceedings  before  the  sheriff,  there  is  no  right  of  chal- 
lenge. [Parke,  B. — If  there  be  no  right  of  challenge,  that 
is  a  reason  why  you  ought  to  take  the  objection  at  the 
earliest  possible  period.  You  ought  to  make  inquiry  be- 
fore you  submit  to  have  the  case  tried  by  that  jury;  but  if 
you  do  so  submit,  you  are  bound.] 

Lord  Abinoer,  C.  B. — ^I  do  not  pronounce  any  defini- 
tive opinion  whether  the  sheriff  was  bound  to  take  the  jury 
from  persons  whose  names  are  in  the  jury  list;  but  I 
found  my  opinion  on  the  other  ground,  that  the  defendant 
is  precluded,  after  his  acquiescence  at  the  trial  by  his  at- 
torney, from  saying  that  the  cause  was  not  tried  by  a 
pit)per  jury.  He  was  bound  to  make  inquiry,  if  he  meant 
to  take  advantage  of  such  an  objection. 

Parke,  B. — I  am  of  the  same  opinion.  It  is  not  neces- 
sary to  decide  whether  the  sheriff  was  bound  to  take  a  jury 
from  the  jury  book,  nor  whether  on  a  writ  of  trial  there  is 
any  right  of  challenge;  the  latter  point,  especially,  might 
require  consideration.  It  is  quite  sufficient  to  say,  that 
the  party  ought  to  take  such  an  objection  at  the  earUest 
period,  and  to  make  inquiry  into  the  circumstances.  It 
would  be  altogether  unjust  to  allow  him  to  lie  by  and  take 
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Egek.  rf  PieM,  the  chance  of  a  verdict^  and  then  come  and  set  aside  the 

^   I84g.  ^     proceedings,  on  an  objection  such  as  this,  with  respect  to 

Pktmb        which  he  had  the  means  of  knowledge ;  more  especially 

TiTCBMAESH.    ^hcn  it  appcars  that  he  actually  approved  of  the  jury  who 

tried  the  cause. 


GuRNEY,  B.,  and  BolfB|  B.»  concurred. 

Bule  discharged,  with  costs. 


Nov.  24. 


Doe  d.  Daniell  and  Others  v,  Woodroffe. 


X  HIS  was  an  action  of  ejectment,  on  eight  demises,  for 
the  recovery  of  lands  in  the  county  of  Surrey ;  the  first 
demise  being  by  J.  F.  N,  Daniell,  F.  B.  Long,  P.  Le  Geyt, 


By  marriage 

settlementi 

purporting  to 

be  made  in  pur- 

luance  of  arti* 

des  recited  in 

it,  an  estate  was  conTeyed  to  the  husband  and  wife,  and  the  heira  of  their  bodies : — Held,  that 

they  thereby  became  tenants  in  tail  special,  and  tliat  a  court  of  law  could  not  construe  the  deed 

as  making  them  tenants  for  life,  with  remainder  to  their  issue  in  Uil,  even  supposing  that  such 

be  the  construction  to  be  pat  upon  the  articles  by  a  court  of  equity. 

An  estate  being  limited  by  marriage  settlement  to  the  use  of  A.  and  hb  wife,  and  the  heirs  of 
their  bodies,  and  A.  having  died,  leaving  his  widow  and  three  children,  vis.  G.  an  only  son  and 
L.  and  H.  daughters,  the  widow,  in  1735,  by  deed  poll^  in  consideration  of  an  annuity  granted  to 
her  by  her  son»  and  of  natural  affection,  "  granted,  surrendered,  and  yielded  up  "  the  esute  in 
question  to  the  son  in  fee ;  and  he  afterwards,  during  her  life,  sufibred  a  recovery.  The  widow 
died  in  1767 ;  O.  died  without  issue  in  1779,  having  devised  the  estate  to  trustees  to  secure  the 
payment  of  an  annuity  to  W.,  the  only  son  of  his  sister  L.  (who  was  then  dead),  and  subject 
thereto  to  B.  the  eldest  son  of  W.,  for  his  life,  with  remainder  to  the  defendant,  his  second  son. 
In  1790,  B.  entered,  on  his  father's  death,  into  possession  of  the  entirety  of  the  estate,  claiming 
under  the  will  of  O.,  and  subsequently  did  various  acts  in  the  character  of  devisee  for  life  ;'>in 
1814  he  suffered  a  recovery  of  one  moiety,  and  in  1816  conveyed  the  entirety  of  the  estate  to 
mortgagees  in  fee.  In  1818,  M.,  the  descendant  of  the  other  co^parcener,  H.,  at  the  request  of 
B.  suffered  a  recovery  of  a  moiety,  which  it  was  declared  should  enure  (subject  to  a  term  to  se- 
cure a  sum  of  money  to  M.)  to  the  use  of  B.'s  mortgagees. 

Held,  first,  that  the  deed-poll  of  1736  operated  as  a  covenant  to  stand  seisedi  and  created  a 
base  fee,  determinable  by  the  entry  of  the  issue  in  tail : 

Secondly,  that  although  G.,  being  estopped  by  the  recovery  snfibred  by  him,  was  not  remitted  to 
the  estate  tail,  yet,  for  the  same  reason,  no  right  of  entry  accrued  until  his  death,  and  therefore 
the  period  of  twenty  years,  for  the  operation  of  the  statute  of  limitations  against  the  issue  in  tail, 
was  to  be  calculated  from  his  death  in  1779,  and  not  from  the  death  of  his  mother  in  1767; 
consequently,  that  the  entry  of  B.  (in  1790)  was  not  barred  by  lapse  of  time: 

Thirdly,  that  although  B.  entered  under  the  will,  and  indicated  an  intention  to  take  the  es- 
tate  under  it  for  his  life  only,  this  intention  was  immaterial,  and  he  was  remitted,  nolens  volcns, 
as  to  his  moiety,  to  the  original  estate  tail,  which  was  barred  by  the  recovery  of  1814 :  and 

Fourthly,  that  either  his  possession  enured  to  the  benefit  of  bis  coparcener  M.,  so  as  to  ren* 
der  the  recovery  of  1818  effectual  as  to  the  other  moiety,  or  operated  to  coaler  on  him,  B.,  an 
estate  in  fee  by  wrong,  which,  being  conveyed  to  the  mortgagees  in  1816,  gave  them  a  good 
title  against  the  defendant,  who  claimed  as  devisee  under  the  will  of  G. 
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and  N.  H.  Nugent;  the  second  by  W.  J.  J.  Druiy;  the  Exch.  rf  PUat^ 
third  and  fourth  by  H.  W.  Seatonj  the  fifth  and  sixth  by         ^^^' 
W.  H.  Colyer  and  J.  Colyer;  and  the  seventh  and  eighth 
by  W.  M.  Maitland.    It  was  tried  at  the  Surrey  Assizes 
in  1889,  when  a  verdict  was  found  for  the  plaintiff;  but    woodboffb. 
a  rule  for  a  new  trial  having  been  obtained,  at  the  sug- 
gestion of  the  Court,  it  was  agreed  by  the  parties  that  the 
facts  should  be  stated  in  a  special  case,  with  liberty  to  turn 
it  into  a  special  verdict. 

Oeorge  Woodroffe,  being  seised  in  fee  of  the  premises  in 
question,  executed  indentures  of  lease  and  release  in  the 
year  1710,  the  release  being  made  between  George  Wood* 
roffe,  of  the  first  part,  Robert  Woodroffe,  his  brother,  and 
Hester,  the  wife  of  Robert,  of  the  second  part,  G.  Dun* 
comb,  of  the  third  part,  and  certain  trustees  of  the  fourth 
part.  It  redted  that  articles  had  been  made  upon  the 
marriage  of  Robert  with  Hester,  in  1699,  by  which  George 
had  agreed  to  charge  some  part  of  his  estate  with  £3000, 
to  be  paid  to  Robert,  in  case  George  left  issue  male,  and 
also  to  settle  lands  of  the  value  of  £10,000  upon  Robert 
and  Hester,  and  the  heirs  of  their  two  bodies,  in  suck 
manner  as  in  the  said  articles  was  mentioned,  with  re« 
mainder  to  the  right  heirs  of  Robert,  in  case  George  died 
without  issue  male,  or  otherwise  to  secure  the  sum  of 
j£10,000  to  Robert,  to  be  laid  out  in  the  purchase  of  land, 
to  be  settled  upon  Robert  and  Hester,  and  the  heirs  of 
their  bodies ;  and  that  it  had  been  agreed  that  the  lands 
thereby  conveyed  should  be  settled  in  satisfaction  of  that 
sum.  George  thereupon  conveyed  the  lands  in  question 
to  his  own  use  for  life,  with  remainder  to  his  sons  succes* 
sively  in  tail  male,  with  remainder  to  the  use  of  Robert 
and  Hester  his  wife,  and  the  heirs  of  their  bodies  issuing, 
as  by  the  said  recited  articles  the  same  were  to  be  limited, 
with  remainder  in  fee  to  Robert  and  his  heirs.  These 
articles  were  not  produced  at  the  trial  or  on  the  argument. 
Robert  died  in  1710,  leaving  three  children  by  Hester,  a 
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Exeh.  qf  Pleas,  son.  George  Woodroffe.  his  heir-at-law.  and  two  daugli- 
ters,  Lettice,  the  wife  of  W.  Billinghurst^  and  Hester,  the 
wife  of  T.  Y.  Caverley.  George,  the  brother  of  Robert, 
died  in  1713,  childless.  Hester,  the  widow,  upon  his 
death,  entered,  and  by  a  deed-poll  dated  13th  of  Septem- 
ber, 1735,  which  recited  that,  by  virtue  of  the  settlement, 
the  premises  were  vested  in  her  for  her  life,  and  the  imme- 
diate remainder  belonged  to  her  son  George,  she,  in  con- 
sideration of  natural  love  and  affection,  and  of  an  annuity 
granted  to  her  by  an  indenture  of  the  same  date  by  her 
son  George,  granted,  surrendered,  and  yielded  up  the  pre- 
mises in  question  to  George,  his  heirs  and  assigns  for  ever. 
George  then  entered,  and,  by  a  bargain  and  sale  inroUed, 
dated  22nd  of  November,  1735,  conveyed  the  lands  to 
G.  North,  his  heirs  and  assigns,  until  a  recovery  could  be 
suffered,  which  should  enure  to  the  use  of  George  in  fee- 
simple.  In  Michaelmas  Term,  in  the  same  year,  a  reco- 
very was  suffered,  in  which  North  was  tenant,  and  George 
vouchee.  By  indentures  of  lease  and  release,  dated  the 
25th  and  26th  of  November  in  the  same  year,  George, 
upon  his  marriage,  conveyed  the  premises  to  trustees  to 
his  own  use  for  life,  with  remainders  to  his  children  by  the 
marriage,  remainder  to  himself  in  fee;  and  upon  his  second 
marriage,  in  1765,  he  executed  a  similar  settlement  by 
lease  and  release.  In  1767,  Hester,  the  widow,  died  with- 
out having  done  any  other  act  to  bar  her  estate.  George, 
the  son,  died  in  1779,  without  issue,  and,  by  his  will,  de- 
vised the  premises  to  N.  Nicholas  and  J.  Batson,  and  their 
heirs,  upon  trust  to  pay  to  his  nephew,  the  Rev.  W.  Bil- 
linghurst,  an  annuity  of  £200,  with  the  usual  powers  of 
distress,  entry,  possession,  and  perception  of  rents,  for  bet- 
ter securing  the  same,  and  subject  thereto,  to  the  use  of 
his  great-nephew,  William  BiUinghurst  the  younger,  for 
life,  remainder  to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  the  use  of  the  first  and  other  sons  of 
William  Billinghurst  the  younger  in  tail  male,  and  in  de- 
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fault  of  sucb  iflsae  to  the  iiae  of  the  defendant,  then  Georee  Exdk.  tf  Piems, 
Billinghnrst,  for  life,  with  remainden  orer.  The  testator 
directed  that  eweary  person  entitled  to  his  estates  should 
take  the  somame  and  bear  the  arms  of  Woodroffe,  upon 
pain  of  forfeiture.  At  the  time  of  the  death  of  George 
Woodrofie,  the  testator,  Hester  Caverley,  Ids  sister,  then  a 
widow,  was  living,  and  Lettice  Billinghurst,  his  other  sis- 
ter, was  dead,  having  left  the  Rev.  W.  Billinghurst,  the 
annuitant,  who  was  of  full  age,  her  only  child.  The  devi- 
sees in  trust  entered  into  possession,  and  paid  the  annuity 
until  the  month  of  January,  1700,  when  the  Bev.  W.  Bil- 
linghurst died,  leaving  William  Billinghurst,  his  eldest  son 
and  heir-at-law,  and  the  defendant,  his  second  son,  him 
surviving.  The  former  attained  his  majority  the  same 
year,  and  thereupon  assumed  the  name  and  arms  of 
Woodroffe  by  royal  license,  and  took  possession  of  the 
property. 

In  1793,  1800,  and  1803,  William  Billinghurst,  then 
William  Woodroffe,  executed  several  instruments,  to  the 
latter  of  which  the  defendant  was  a  party  as  a  co-lessor. 
In  these  William  stated  himself  to  be  tenant  for  life  only, 
and  dealt  with  the  estate  as  such ;  but  in  the  year  1814, 
he  conveyed  a  moiety  of  the  lands  by  lease  and  release  to 
B.  Edwards  and  his  heirs,  to  the  intent  that  he  might  be- 
come tenant  to  the  praecipe,  and  that  a  recovery  might  be 
suffered  of  that  moiety,  which  should  enure  to  the  use  of 
B.  G.  Edwards,  for  the  term  of  500  years,  in  order  to 
secure  payment  of  certain  sums  of  money,  and  after  pay^ 
ment  thereof,  to  the  use  of  the  said  William  Woodroffe  in 
fee.  In  1814^  a  recovery  was  accordingly  suffered  of  that 
moiety,  in  which  William  Woodroffe  was  vouched.  In 
1816,  by  lease  and  release,  the  latter  of  which  recited  two 
deeds,  wherein  it  was  stated  that  William  Woodroffe  was 
tenant  for  life  under  the  will  of  his  great  uncle,  and  by 
which  he  granted  two  annuities  to  W.  H.  Colyer,  secured 
by  terms  of  ninety-nine  years,  if  he  should  so  long  live. 
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Exck.  ^  Piemt,  WiUiam  Woodroffe  mortgaged  the  whole  of  the  lands  to 

1842 

B.  Stewart  and  M.  Druiy  in  fee  simple,  as  a  secnzitjr  for 
a  loan  of  £10,000,  and  £.  Edwards  conyejed  to  them  his 
term.  In  1817,  B.  Stewart  conveyed  all  his  estate  to 
J.  Hunter  and  P.  Newman. 

In  1774,  Hester  Caverley,  who  was  the  other  oo-heiress, 
had  died,  leaving  an  only  daughter,  Ann  Walker,  then 
married,  her  surviving.  She  also  had  died  in  1707,  leaving 
Jane,  the  wife  of  D.  Watheraton,  her  only  child,  at  that 
time  a  married  woman.  D.  Watherston  died  in  1803,  and 
Jane,  in  1810,  married  W.  M.  Maitland,  one  of  the  lessors 
of  the  plaintiff.  By  lease  and  release,  dated  March,  1818, 
in  the  latter  of  which  W.  M.  Maitland,  and  Jane,  his  wife, 
were  mentioned  as  conveying  parties,  it  was  recited  that 
William  Woodroffe  had  entered  into  possession  upon  the 
death  of  George  Woodroffe,  and  had  enjoyed  the  estate 
since  that  period,  but  that  Jane  Maitland  was  in  fact  or 
in  right  tenant  in  tail  of  a  moiety  of  the  lands,  though, 
William  Woodroffe  having  held  the  possession  adversely  to 
her  and  her  ancestors,  her  remedy  had  been  barred :  and 
B.  Stewart,  M.  Drury,  J.  Hunter,  S.  Newman,  and  Wil- 
liam Woodroffe  conveyed  a  moiety  of  the  premises  to 
F.  Croft  in  fee,  to  the  intent  that  he  might  become  tenant 
to  the  praecipe  in  a  recovery  to  be  suffered  of  it,  in  which 
J.  Seaton  should  be  the  demandant,  and  which  should 
enure  to  the  use  of  W.  M.  Maitland  for  a  term  of  500 
years,  for  the  purpose  of  raising  £4,500,  and  subject 
thereto  to  B.  Stewart  and  M.  Druiy  in  fee,  as  a  further 
security  for  the  £10,000.  These  deeds  were  never  exe- 
cuted by  W.  M.  Maitland  or  his  wife,  but  in  May,  1818, 
they  executed  a  lease  and  release  to  the  same  effect,  save 
that  they  did  not  contain  the  recital  of  adverse  possession. 
In  Easter  Term,  in  the  same  year,  a  recovery  of  this 
moiety,  in  which  they  were  vouched,  was  suffered. 

William  Woodroffe,  or  the  parties  claiming  under  him, 
continued  in  possession  of  the  whole  of  the  premises  till 
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his  death,  which  occurred  in  1824.    He  left  no  issue.   The  £«?«.  e/  puom^ 
defendant  then  entered,  and  took  the  names  and  arms  of    ^  - 

Woodrofie.    W.  M.  Maitland  neter  entered,  and  has  not         ^^^ 
received  any  portion  of  the  £4500.   The  estate  of  B.  Stewart      Danibll 
and  M.  Drury  has  become  vested  in  W.  J.  J.  Drury,  one   woodroffi. 
of  the  lessors,  and  by  him  conveyed  to  J.  F.  N.  Daniell, 
F.  B.  Long,  P.  Le  Oeyt,  and  N.  F.  Nugent,  also  lessors. 

It  was  agreed  that  the  C!onrt  should  be  at  liberty  to 
inspect  the  deeds,  and  draw  the  same  inferences  as  a  jury. 

The  question  for  the  Court  was,  whether  the  plaintiff 
was  entitled  to  recover  on  any  one  or  more  of  the  demises 
contained  in  the  declaration. 

The  case  was  argued  in  last  Trinity  Term  (May  80,  and 
June  1),  by 

HodgsoUy  for  the  lessors  of  the  plaintiff. — ^Three  points 
were  made  on  moving  for  the  rule  in  this  case,  in  behalf 
of  the  defendant.  First,  that  the  settlement  of  171  (^ 
having  been  made  in  pursuance  of  articles,  ought  to  be 
reformed,  so  as  to  make  the  estate  created  by  it  corre- 
spond with  that  contemplated  by  the  articles,  and  that 
the  Court  ought  accordingly  to  consider  Robert  and  Hes* 
ter  Woodroffe  to  have  been  tenants  for  life  only.  But 
the  terms  of  the  articles  and  of  the  settlement  are  in 
fact  precisely  the  same :  they  form  one  limitation  only,  not 
two  limitations ;  and  even  if  this  Court  could  exercise  the 
functions  of  a  court  of  equity,  and  reform  the  deed,  it 
would  not  be  warranted  by  any  authority  in  making  such 
an  alteration  as  is  here  proposed.  Where  articles  are  made 
providing  for  a  settlement  to  the  use  of  the  intended  hus- 
band for  life,  and  then,  with  or  without  intermediate  re- 
mainders, to  the  use  of  the  heirs  of  his  body,  the  courts  of 
equity  have  said,  that  finding  two  distinct  limitations  in- 
tended by  those  words,  they  will  not  apply  the  rule  in 

VOL.  X.  s  s  M.  w. 
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Rtch.  9f  pieai,  SkeUey^s  case  {a),  so  as  to  turn  those  two  limitations  into 
one.  But  no  authority  is  to  be  found  in  which,  upon  a 
single  limitation  to  the  use  of  the  husband  and  the  heirs 
of  his  body,  any  alteration  has  been  made;  and  the  limi* 
WooDROPFB.  tation  in  this  case  to  Bobert  and  Hester,  and  the  heirs  of 
their  bodies,  is  in  like  manner  one  single  limitation,  and 
falls  within  the  same  principle.  The  courts  of  equity 
appear  also  to  have  considered,  that  if  a  joint  estate  tail 
has  been  created  under  such  circumstances  as  that  it  is  in 
the  power  of  the  parties  Jointly,  but  not  of  one  of  them 
only,  to  bar  the  entail,  that  is  not  an  improvident  settle* 
ment,  and  the  deed  by  which  it  is  created  would  not  be 
reformed.  The  plain  answer,  however,  upon  this  part  of 
the  case  is,  that  a  court  of  law  has  no  power  whatever  to 
reform  a  deed:  and  whether  this  deed  would  be  deemed 
good  or  bad  in  a  court  of  equity,  in  a  court  of  law  it  can 
receive  no  other  construction  than  that  the  husband  and 
wife  were  made  thereby  tenants  by  entireties  in  tail,  and 
that  Hester  became  by  survivorship  sole  tenant  of  the 
entirety  in  tail. 

The  second  ground  on  which  the  rule  was  obtained  was, 
that  as  William  Woodroflfe  had  taken  a  benefit  under  the 
will  of  George  Woodroffe,  he  was  bound  by  the  doctrine  of 
election  to  make  good  the  will.  This  also  is  purely  a 
question  for  a  court  of  equity.  A  court  of  equity,  under 
such  circumstances,  declares  that  the  party  has  elected  to 
take  under  the  will,  although  he  derives  his  title  aliunde, 
and  follows  up  this  declaration  by  a  direction  that  he  shall 
convey  accordingly:  but  the  Court  does  not  declare  that 
his  legal  estate  is  altered  or  aflPected  thereby. 

Lastly  (and  which  is  the  substantial  question  in  the  case), 
it  was  contended,  that  at  the  time  of  the  commencement 
of  this  action,  there  was  subsisting,  under  the  operation  of 
the  deed  of  1735,  a  base  fee  or  determinable  interest, 

(a)  1  Rep.  88. 
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wUch  has  not  ceased^  and  would  not  cease  until  failure  of  ^eh.  ifPUat, 


issue  of  Robert  and  Hester  Woodroffe,  and  which  is  not 
vested  in  any  of  the  lessors  of  the  plaintiff.  The  recital  in 
the  deed  of  1735,  that  by  virtue  of  the  settlement  of  1710 
Hester  was  tenant  for  life  only,  and  that  the  remainder 
expectant  on  her  death  belonged  to  her  son,  George,  was  a 
mere  mistake;  he  had  no  estate  whatever  in  the  premises. 
The  first  question  therefore  is,  what  was,  under  these  cir- 
cumstances, the  effect  of  that  deed.  The  old  doctrine  of 
law — ^which  was  not  exploded  until  Lord  HoWa  time — ^was 
that  tenant  in  tail  could  not,  by  a  rightful  assurance,  con- 
vey an  estate  for  more  than  his  life.  It  may  however  be 
conceded,  that,  in  accordance  with  the  decision  of  the  Court 
in  MacheU  v.  Clarke  (a),  this  deed,  being  an  innocent  con- 
veyance, created  an  estate  of  inheritance  or  base  fee,  de- 
terminable on  failure  of  the  issue  of  Robert  and  Hester^ 
but,  as  the  defendant  contends,  defeasible  also  by  the  entry 
of  any  person  claiming  as  issue  of  the  body  of  Hester.  One 
of  the  grounds  upon  which  the  judgment  of  the  Court  in 
that  case  is  put  by  Lord  HoUf  is  important  to  be  referred 
to :  he  says,  *'  It  is  no  prejudice  to  the  issue  in  tail,  and 
therefore  no  breach  of  the  statute  de  donis  -"  and  that  ''if 
an  act  which  drives  the  issue  in  tail  to  his  formedon,  will 
not  be  a  breach  of  the  statute,  much  less  will  it  be  a  breach 
of  the  statute  to  drive  the  issue  in  tail  to  enter,  to  avoid  a 
bargain  and  sale  by  his  ancestor.''  There  it  was  held  that 
the  deed  (which  was  a  covenant  to  stand  seised)  had  no 
operation,  because  the  estate  was  limited  thereby  to  the 
tenant  in  tail  himself  for  his  life,  and  qfter  his  death  to  his 
son  in  tail,  and  the  latter  estate,  therefore,  was  not  to  com* 
mence  in  possession ;  for  the  title  of  the  issue  in  tail,  per 
formam  doni,  would  then  be  paramount  to  the  title  under 
the  deed.  That  case  was  confirmed  in  Goodright  v.  Mead  {b\ 

(a)  1  Lord  Raym.  778 ;  2  Salk.  619 ;  7  Mod.  18. 
(6)  3  Burr.  1703. 
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Exek.qfPiea»,  and  StapiUon  y.  SiapiUon  (a).  This  deed  indeed  is  not  a 
2^^^L^  covenant  to  stand  seised ;  it  is  in  form  a  surrender;  but  in 
order  that  it  may  not  fail  of  effect^  it  may  be  construed  to 
operate  as  a  covenant  to  stand  seised,  according  to  the 
doctrine  laid  down  in  Bae  v.  Tranmarr  (b),  Doe  d.  Milborn 
V.  Salheld  (c),  and  Doe  d.  Lewis  y.  Dtwies  (d) ;  and  Geoige 
Woodroffe  therefore  took  under  it  an  estate  by  virtue  of 
the  Statute  of  Uses.  Now  if  the  estate  created  by  this 
deed  were  merely  a  fee  determinable  on  failure  of  issue  of 
Bobert  and  Hester  Woodroffe,  it  might  unquestionably  be 
said  to  be  still  subsisting ;  but  the  estate  was  also  defeasible, 
and  was  in  fact  long  since  defeated,  by  entry  of  the  issue. 
Hester,  on  her  death  in  1767,  left  George  her  heir  in  tail, 
whereby  the  estate  tail  became  vested  in  him  in  possession, 
subject  to  the  estate  created  by  the  deed  of  1735.  If  that 
estate  had  vested  in  any  other  person  than  him,  he,  George, 
might  then  have  entered  and  restored  his  title  und^  the 
entail,  and  if  he  had  completed  his  assurances,  might  then 
have  suffered  a  valid  recovery,  and  settled  the  estates  to 
the  uses  of  the  settlement  of  November  1735.  The  re- 
covery so  suffered  by  him  in  his  mother's  lifetime  was 
merely  void  as  against  her  issue;  at  the  time  it  was 
suffered,  and  the  settlement  executed,  he  was  in  poo- 
session,  and  so  continued  until  his  death  in  1779, 
when  the  title  in  tail  was  split  into  two  undivided  moie- 
ties, the  issue  of  his  two  sisters,  Lettice  BiUinghurst  and 
Hester  Caverley,  being  entitled  in  coparcenary.  Now, 
a  well-known  and  beneficial  doctrine  of  the  common  law 
was,  that  if  a  person  who  had  a  right  of  entry  to  restore 
an  estate,  to  use  the  expression  of  the  old  books,  by 
any  means  ''  happed  upon  the  possession,''  that  was  held 
to  operate  as  a  remitter,  and  the  law  held  him  to  be 
in  under  his  older  and  better  title.    There  were  undoubt- 


(a)  1  Atk.  2.  (c)  Id.  673. 

(6)  Willes,  682.  (d)  2  M.  &  W.  503. 
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edlj  exceptions  to  this  rule :  first,  when  lie  took  the  de-  Exch.  of  Pieat, 
feasible  title  by  bis  own  act  or  consent,  which  Greorge  ^  ^^^'  ^ 
Woodroffe  must  be  taken  to  have  done  here,  and  he  Dox 
therefore  was  not  remitted;  secondly,  where  a  defective  daniell 
or  tortious  assurance  had  cast  the  possession  upon  him  by  yf^^^^^^^^ 
force  of  the  Statute  of  Uses ;  because  the  right  had  thus 
arisen  from  the  operation  of  an  act  of  Parliament,  to  which 
the  assent  of  everybody  was  to  be  presumed,  and  which 
ought  not  to  be  construed  to  do  a  wrong:  and  as  the 
conveyance  of  1735  undoubtedly  operated  by  virtue  of 
the  Statute  of  Uses,  it  must  be  admitted  that  on  this 
ground  also  Oeorge  was  not  himself  remitted.  But  these 
exceptions  are  of  a  purely  personal  nature,  and  are  appli- 
cable only  to  the  first  taker;  and  although  George  was  not 
remitted,  that  was  on  grounds  personal  to  himself,  and 
which  could  not  affect  his  successors.  He  took  by  virtue 
of  the  Statute  of  Uses;  but  not  so  his  co-heirs  in  tail; 
and  therefore  when  William  Billinghurst,  being  the  heir 
in  tail  of  Lettice  as  to  a  moiety,  entered  in  1790,  on  his 
coming  of  age,  his  entry  put  an  end,  as  to  that  moiety,  to 
the  determinable  fee  created  in  1735,  and  he  was  at  once 
remitted  to  his  more  ancient  title.  And,  as  to  the  other 
moiety  also,  his  entry  would  primd  facie  enure  to  the 
benefit  of  his  co-heir  in  tail,  and  establish  his  title  also. 
The  case  of  Doe  d.  Barrett  v.  Keen  (a)  is  an  authority  to 
shew  that  such  would  be  the  effect  of  his  entry  in  contem- 
plation of  law,  and  that  the  co-heir  in  tail  would  have  been 
entitled  so  to  treat  it,  if  he  had  entered  in  right  of  his  es- 
tate upon  a  stranger:  but  it  will  be  urged  on  the  other 
side,  that  inasmuch  as  William  Billinghurst  took  posses- 
sion (as  probably  he  did)  in  right  of  his  estate  for  life 
under  the  will  of  his  great  uncle,  and  not  intending  to 
assert  his  title  under  the  estate  tail,  his  entry  cannot  be 
80  regarded.    But  the  answer  is,  that  his  entering  under 

(a)  7  T»  R.  386. 
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EmH.  rfPUas,  to  be  remembered  that  Hester  died  in  1767;  George  oc* 
^^^'  capied  till  1779,  when  he  died,  and  the  trustees  continued 
in  possession  till  1790.  There  was  then  a  period  of  twenty* 
three  years  from  1767  to  1790,  during  which  a  possession 
continued  in  parties  who  claimed  not  under,  but  in  effSect  ad^ 
versely  to,  the  title  to  the  estate  tail.  That  being  so,  the 
entry  of  William  Billinghurst  was  too  late  to  have  any  effect 
in  defeating  the  base  fee  created  by  the  deed  of  1785.  The 
first  question  is,  whether,  when  a  defeasible  estate  of  this  na- 
ture has  been  created,  and  the  title  of  the  tenant  in  tail  to 
defeat  it  has  accrued  more  than  twenty  years,  he  is,  upon 
his  entry  under  some  other  title  or  assurance,  to  be  remit* 
ted  to  the  estate  tail.  If  the  Statute  of  Limitations  does  not 
apply  to  such  a  case,  neither  would  it  though  a  period  of  fire 
hundred  years  had  elapsed.  The  entry  of  a  person  for  the 
purpose  of  remitter  is  not  in  this  respect  to  be  distinguished 
from  an  entry  for  any  other  person,  and  it  is  equally 
barred  after  the  lapse  of  twenty  years.  The  words  of 
the  21  Jac.  1,  c.  16,  are  general  and  imlimited : — *^  That 
no  person  or  persons  shall  at  any  time  hereafter  make 
any  entry  into  any  lands,  tenements,  or  hereditaments, 
but  within  twenty  years  next  after  his  or  their  right 
or  title,  which  shall  hereafter  first  descend  or  accrue  to 
the  same.''  This  means,  as  has  been  clearly  settled,  not 
a  right  or  title  of  the  individual,  but  a  right  or  title 
descending  upon  any  person  through  whom  he  claims. 
Hence  it  is,  that  the  omission  of  a  party  during  twenty 
years  to  assert  his  title  to  an  estate  tail  which  descends 
upon  him,  bars  all  the  succeeding  issue  as  well  as  himself. 
ToUon  V.  Kaye  (a).  Here  the  title  of  the  issue  in  tail  first 
accrued  in  1767,  on  the  death  of  Hester,  and  the  entry  of 
William  Billinghurst  in  1700  could  not  operate  to  revive 
that  estate.  [Lord  Abinger,  C.  B.— The  issue  in  tail  had 
no  right  to  enter  until  the  death  of  George.]     But  the 

(a)  3  Brod.  &  B.  217. 
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riffbt  to  determine  the  base  fee  accraed  ob  the  death  of  Sjn^  e/  pum, 
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Hester,  and  George  was  bound  to  have  done  some  act  in 

assertion  of  his  title  to  the  estate  tail;  this  he  failed  to  do, 
and  his  laches  and  that  of  the  trustees,  for  twenty  years 
following,  concluded  their  successors.  [Lord  Abbiffer,  C.  B. 
— ^According  to  that  argument,  if  George  had  survived 
Hester  twenty-one  years,  his  possession  during  that  time 
would  have  barred  the  estate  tail.]  Undoubtedly;  no 
entry  having  been  made  or  other  act  done  in  support  of  it. 
[Lord  Abinger,  C.  B. — ^The  sisters  or  their  heirs  would  say 
they  had  no  right  until  his  death.]  The  same  might  be 
said  if  he  had  not  been  the  person  in  possession,  but  such 
an  argument  clearly  could  not  have  availed  in  that  case. 
If  the  base  fee  had  been  created  in  favour  of  an  entire 
stranger,  the  sisters  and  their  issue  would  equally  have  had 
no  right  of  entry  until  the  death  of  George ;  and  if  he  had 
survived  twenty  years,  without  doing  any  act  to  determine 
the  base  fee,  they  would  certainly  have  been  barred.  There 
is  no  greater  hardship  upon  them  in  the  present  case  than 
there  would  be  in  that.  They  might  with  equal  justice,  in 
either  case,  complain  that  they  are  not  allowed  to  enter : 
the  answer  is,  that  the  Statute  of  Limitations,  whereby  the 
legislature  intended  to  protect  the  titles  of  persons  actually 
in  possession,  if  those  who  are  otherwise  entitled  do  not 
choose  within  the  prescribed  time  to  assert  their  title,  has 
plainly  and  expressly  so  enacted;  and  no  distinction  can 
exist  in  principle,  whether  such  an  estate  has  been  created 
in  favour  of  a  stranger,  or  of  the  immediate  issue  in  tail.  If 
George  had  entered  intending  to  defeat  the  base  fee,  or  if  his 
entry  or  any  act  done  by  him  had  had  the  effect  of  defeat- 
ing it,  the  issue  undoubtedly  would  not  have  been  barred ; 
but  under  the  drcumstauces,  the  defeasible  estate  con- 
tinued to  subsist,  and  his  actual  possession  under  it, 
although  he  was  the  person  entitled  to  the  estate  tail,  but 
to  which  he  was  not  remitted,  did  not  prevent  the  opera- 
tion of  the  Statute  of  Limitations.    Unless  he  was  remit- 
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Eick.  rf  Pietu,  ted,  there  is  no  ground  for  any  distinction  between  his 
^®^"        possession,  and  that  of  a  mere  stranger.    By  his  recovery 


he  acquired  a  fee-simple,  and  he  conveyed  that  estate  by 
the  marriage  settlement ;  and  the  parties  claiming  under 
WooDftoFn.  ^^*  settlement  are  entitled  to  the  protection  of  the  sta- 
tute. If  it  had  been  originally  made  by  the  deed  poll  of 
1735,  direct  to  the  trustees,  his  possession  would  certainly 
have  been  a  bar;  and  the  fact  that  it  was  made  through 
him  makes  no  difference  in  principle.  Suppose  a  person 
wrongfully  in  possession  to  grant  to  the  party  entitled  to 
an  estate  tail  in  the  premises  a  lease  for  twenty-one  years, 
under  which  he  enters  and  occupies  for  the  term,  he  would 
not  be  remitted,  because  the  estate  came  to  him  by  his 
own  act;  and,  although  the  rightful  owner,  his  occupation 
would  be  of  an  adverse  character  against  the  estate  tail, 
and  would  bar  the  right  to  it,  both  as  against  himself  and 
the  issue.  The  real  question  upon  the  Statute  of  Limita* 
tions  (which  it  has  always  been  held  ought  to  receive  a 
liberal  construction)  is,  whether  the  possession  has  been  of 
an  adverse  character  to  the  title  which  is  set  up :  and  the 
doctrine  of  laches,  upon  which  that  statute  is  founded,  is 
just  as  applicable  to  the  possession  of  a  tenant  in  tail,  who 
omits  to  do  any  act  to  defeat  a  base  fee  under  which  he 
entered,  as  it  is  to  that  of  a  perfect  stranger.  [Bolfe,  B. — 
What  means  had  George,  after  the  death  of  Hester,  of  re- 
vesting the  estate  under  the  original  settlement?]  He 
might  have  disclaimed  to  hold  under  the  defeasible  estate, 
or  asserted  his  title  to  the  estate  tail.  The  object  of  the 
Courts,  in  excluding  from  the  operation  of  the  doctrine  of 
remitter  the  case  where  the  party  acquired  the  possession 
by  a  conveyance  made  under  the  Statute  of  Uses — which 
was  framed  for  the  purpose  of  vesting  estates  according  to 
the  intention  of  the  parties — was  to  secure  and  protect  the 
titles  under  which  persons  entered  into  possession  of  their 
estates,  and  not  to  remit  them  back  to  other  titles,  which 
they  had  never  thought  of  asserting. 
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But,  independently  of  the  objection  arising  from  the  lapse  Sxek.  of  PUatf 
of  time,  the  same  reason  operated  against  the  remitter  of 
William  as  of  George.  The  former  entered,  not  in  asser- 
tion of  his  estate  tail,  but  under  the  will  of  his  great  imcle, 
which  took  effect  under  the  Statute  of  Uses,  and  under  it 
became  possessed  of  an  estate  for  life  only.  Under  that 
will,  at  common  law,  the  trustees  would  have  taken  a  legal 
title,  and  it  became  executed  in  William  only  by  force  of 
the  statute.  And  the  various  subsequent  acts  done  by  him 
in  the  character  of  tenant  for  life,  for  a  period  of  more 
than  twenty  years,  until  the  recovery  in  1814,  were  alto- 
gether inconsistent  with  the  existence  of  a  tenancy  in  tail. 
That  recovery,  and  the  mortgage  in  fee  in  1816,  affected  a 
moiety  only.  Then,  as  to  the  other  moiety,  there  was  no 
claimant  until  1818;  and  at  that  time  all  title  under  the 
estate  tail  had  been  barred  by  possession  under  the  will  of 
1779,  which  possession  is  admitted  on  the  face  of  the  deed  of 
181 8  to  have  been  adverse.  It  is  said,  indeed,  that  according 
to  the  authority  of  Doe  d.  Barrett  v.  Keen,  the  entry  of  one 
co-parcener  is  the  entry  of  both,  and  that  William  Billing* 
hurst  having  been  remitted  to  the  estate  tail  in  1790,  his 
possession  from  that  period  till  1818  enured  to  the  benefit 
of  his  co-tenant  in  tail.  But  in  Doe  d.  Barrett  v.  Keen  no 
question  of  adverse  possession  arose;  the  entry  is  there  ex- 
pressly declared  to  have  been  made  generally,  and  the 
judgment  proceeds  upon  that  ground.  The  question  whe- 
ther the  possession  of  one  co-tenant  shall  be  deemed  the 
possession  of  the  other  also,  is  a  question  of  fact :  Earl  of 
Essex  V.  Lord  Temple  (a).  In  Doe  v.  Prosser  (&),  a  posses- 
sion for  a  period  of  thirty-six  years,  without  account  ren- 
dered, was  held  to  be  sufficient  to  warrant  a  jury  in  pre- 
suming an  actual  ouster.  Here  the  Court  is  expressly 
authorized  to  draw  any  conclusion  from  the  facts  which  it 
may  think  proper,  in  the  same  manner  as  a  jury;  and  the 

(a)  1  Ld.  Raym.  310.  (6)  Cowp.  217. 
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Exck.  of  PUas,  facts  ar6  abundantlj  sufficieiit  to  warrant  the  same  pre- 
^  *  ^  sumption  as  in  Doe  v.  Prosser.  But  the  recent  limitation 
act^  3  &  4  WilL  4^  c.  27,  s.  12^  altogether  disposes  of  this 
point.  That  section  expressly  eniLcts^  that  when  one  or 
more  of  several  persons,  entitled  as  co- parceners,  joint 
tenants,  or  tenants  in  common,  shall  have  been  in  posses- 
sion of  the  whole  estate,  such  possession  shall  not  enure  to 
the  benefit  of  the  others;  and  this  clause  has  been  held  to 
have  a  retrospective  operation :  CuUey  v.  Doe  d.  Tbyfer- 
#011  (a).  It  may  possibly  be  contended,  that  William  Bil- 
linghurst,  although  he  took  and  entered  under  the  will, 
acquired  a  fee-simple  in  this  moiety  by  adverse  possession 
against  the  other  issue  in  tail.  But  there  is  the  most  dis* 
tinct  evidence  on  the  face  of  the  case,  that  up  to  1814  he 
treated  himself  as  tenant  for  life ;  his  possession,  therefore, 
although  adverse  to  the  estate  tail,  was  not  adverse  to,  but 
in  legal  effect  was  the  possession  of,  all  who  claimed  under 
the  will.  As  to  this  moiety,  therefore,  there  has  been  an 
adverse  possession  against  the  lessors  of  plaintiff*,  under  the 
will  of  Greorge  Woodroffe;  as  to  the  other  moiety,  there 
was  an  adverse  possession  from  1767  to  1790,  which  barred 
the  issue  in  tail ;  or  if  not,  William  Billinghurst  could  not 
be  remitted,  because  he  took  under  the  will  of  Oeorge, 
which  operated  under  the  Statute  of  Uses. 

Hodgson,  in  reply. — ^The  base  fee  acquired  by  the  inno- 
cent assurance  of  a  tenant  in  tail,  is  not  an  estate  adverse  to 
the  estate  tail,  but  rather  an  estate  in  the  nature  of  a  long 
lease,  to  be  fed  out  of  the  estate  tail,  and  leaving  in  the 
issue  in  tail  something  of  the  same  character  as  a  reversion 
upon  a  long  lease,  and  more  than  a  mere  right  of  entry. 
It  cannot  be  said  that  there  is  in  such  a  case  any  interrup- 
tion of  the  seisin,  as  there  would  be  by  a  feoffment.  It 
would  be  a  strange  construction  to  say,  that  when  a  party 

(fl)  11  Ad.  &  E.  1008;  3  P.  &  D.  539. 
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has  covenanted  to  stand  seised  to  the  use  of  another,  that  Ejeh.  cf  piettt^ 
other  can  allege  that  the  deed  operated  as  a  disseisin,  or  ^ 
interruption  of  the  seisin,  of  the  very  person  who  by  his 
covenant  was  to  retain  the  estate  for  the  other's  benefit. 
The  possession  under  such  an  instrument  is  not  adverse ;  Woodiioppe. 
as  Lord  HoU  says  in  MacheU  v.  Clarke,  it  does  no  prejudice 
to  the  issue,  for  they  have  only  to  enter  to  defeat  it :  it  does 
not  put  them  to  their  formedon,  and  their  right  to  enter  is 
in  no  wise  barred.  The  statute  of  James,  indeed,  took 
away  the  remedy  by  action;  but  the  right  was  not  affected 
until  the  recent  statute  of  3  &  4  Will.  4,  which  declares 
that,  for  the  future,  when  the  remedy  is  gone,  the  right 
shall  cease  also.  Therefore,  although  George  Woodroffe, 
for  the  reasons  already  adverted  to,  was  not  remitted  to  his 
estate  tail,  that  was  for  reasons  merely  personal  to  himself, 
and  had  no  effect  in  keeping  alive  the  title  under  the  base 
fee  against  the  remitter,  further  than  his  personal  disquali- 
fication extended.  The  next  issue  might  still  be  remitted. 
If  a  stranger  had  been  in  possession  for  twenty  years,  the 
only  consequence  would  be  that  William  would  have  been 
precluded  from  his  adverse  remedy  by  action;  the  right 
would  nevertheless  remain,  and  if  he  got  into  possession, 
he  would  be  remitted  nolens  volens ;  for  the  doctrine  of  the 
law  is,  that  remitter  shall  take  place  without  any  act  of 
the  party,  for  the  benefit  of  those  who  claim  under  the 
same  title.  Here  the  possession  up  to  1779  was  consistent 
with  either  title ;  the  recovery  suffered  by  Gteorge  was  void 
against  the  issue,  and  the  settlement  made  by  him  might 
take  effect  out  of  his  base  fee,  and  had  no  greater  effect 
against  the  issue  than  a  long  lease  granted  by  him  would 
have  had.  A  possession  under  such  circumstances,  how- 
ever long  it  continued,  could  never  have  operated  to  pre- 
vent the  person  next  entitled  from  entering  and  setting 
aside  the  base  fee.  Where  the  right  of  entry  has  been 
turned  by  the  operation  of  a  fine,  or  some  other  tortious 
^nveyanoe,  into  a  right  of  action,  which  has  accrued  to 
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Eich.  of  Pleas,  the  snccessors  (as  evidently  was  the  case  in  ToUon  v.  Kaye), 
^^'  .  the  case  is  different ;  but  here  the  very  person  in  possession 
was  the  only  person  who  could  bring  an  action ;  and  not 
being  able  to  sue  himself,  it  necessarily  follows  that  the  fact 
of  his  bringing  an  action  could  have  no  effect  upon  the  title. 
Such  a  possession  was  not  at  variance  with  the  seisin  under 
the  estate  tail,  which  might  run  on  uninterruptedly,  al- 
though the  possession  was  justified  by  the  covenant  to  stand 
seised,  and  the  base  fee  created  thereby. 

It  has  been  contended,  however,  that  William  also  was 
not  remitted,  because  he  came  in  under  the  will  of  George, 
and  which,  it  is  alleged,  took  effect  under  the  Statute  of 
Uses,  for  that  the  will  created  an  estate  which,  at  common 
law,  would  have  been  a  legal  fee  in  the  trustees,  and  be- 
came executed  in  William  only  by  the  operation  of  the 
statute.  But  it  is  submitted,  that  if  the  trustees  took  any 
estate,  the  sole  object  of  the  gift  to  them  being  to  secure 
the  payment  of  the  annuity,  they  would  take  it  only  while 
the  annuity  subsisted,  and  that  the  devise  to  William  ope- 
rated altogether  as  a  legal  devise.  Even  if  that  were  not 
its  true  construction,  it  has  always  been  considered  the 
better  opinion,  that  a  will  in  no  case  operates  under 
the  Statute  of  Uses ;  see  1  Sanders  on  Uses,  195 ;  But- 
ler's Notes  to  Co.  Litt.  272.  a.  note  viii;  1  Sugden  on 
Powers,  172.  The  reasons  generally  assigned  for  this 
position  are,  first,  that  the  Statute  of  Uses,  having  pass- 
ed before  the  Statute  of  Wills,  cannot  be  presumed  to 
have  referred  to  an  instrument  of  which  a  party  had  at 
that  time  no  power  (without  a  custom)  to  make  use;  and 
secondly,  that  the  main  object  of  the  Statute  of  Uses  was 
to  give  the  courts  of  law  jurisdiction  over  equitable  estates, 
which  the  complicated  mode  of  settlement  by  use  enabled 
parties  to  create;  but  this  was  unnecessary  with  respect  to 
wills,  because,  in  all  cases  where,  before  the  Statute  df 
Wills,  they  were  operative  by  custom,  the  courts  had  been 
in  the  habit  of  regarding  their  language  with  indulgence! 
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.and  holding  that  the  estates  created  by  them  did  not  re-  Sjteh.  of  PtM$, 


quire  the  strict  formal  terms  of  the  common  law,  but  that 
effect  was  rather  to  be  given  to  the  intention  than  to  the 
mere  words  of  the  testator;  and  thereforCj  a  gift  to  the 
use  of  a  person  by  will  was  held  to  vest  the  estate  in  him. 
Again,  the  difficulty  and  inconvenience  which  would  arise 
upon  a  gift  to  A.  to  the  use  of  B.,  as  to  the  vesting  of  the 
legal  estate  in  the  event  of  A.'s  death  in  the  testator's 
lifetime,  has  been  assigned  as  another  reason  for  holding 
such  a  devise  to  operate  as  a  direct  gift  at  common  law.  For 
these  reasons,  therefore,  William  Billinghurst  was  remitta- 
ble;  being  so,  he  was  remitted,  and  became  tenant  in  tail 
with  all  its  consequences.  One  consequence  was,  that  he  was 
in  a  situation  to  suffer  a  good  recovery  of  his  own  moiety, 
and  in  1814  he  did  so.  If  the  effect  of  that  recovery  could 
have  been  to  defeat  the  interest  of  any  person  who  had  a 
right  against  him  by  contract,  as  a  purchaser  for  valuable 
consideration,  a  mortgagee,  &c.  it  would  undoubtedly  have 
gone  to  confirm  their  assurances;  but  here  there  was  no 
question  of  adverse  title;  the  parties  under  the  will  of 
Oeorge  took  purely  as  volunteers;  and  William  was  imder 
no  obligation,  because  he  had  taken  a  benefit  under  the  will, 
to  confirm  his  sister's  title  under  it.  There  was  nothing 
which,  in  a  court  of  law,  so  bound  him  as  that  the  operation 
of  his  recovery  must  be  to  confirm  that  title.  Therefore 
the  express  uses  of  the  recovery-deed  took  effect,  and  the 
consequence  is  that  the  lessors  of  the  plaintiff  are  entitled 
as  to  that  moiety.  And  their  title  is  equally  complete  as 
to  the  ot^er  moiety,  because  William,  in  contemplation  of 
law,  was  in  possession  for  the  benefit  of  his  coparceners, 
and  was  remitted  so  as  to  set  up  the  interests  of  all  who 
could  daim  under  the  estate  tail.  And  the  lapse  of  time 
from  1790  to  1818  makes  no  difference  in  the  case,  be- 
cause there  was  nobody  who  could  be  prejudiced  thereby. 
But  even  supposing  that  William,  if  he  had  been  sued, 
might  have  availed  himself  of  the  lapse  of  time,  yet  nobody 
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Exek.  ^  Pleas,  is  boimd  to  avail  himself  of  the  Statute  of  limitations :  and 
1842* 

the  fact  of  Mrs.  Maitland's  concurrence  being  required  to 

the  recovery^  clearly  shews  that  he  did  not  consider  his 
possession  adverse  as  against  her.  Since  the  recent  sta- 
tute^  indeed,  it  must  certainly  be  taken  that  the  possession 
of  a  parcener  is  adverse  against  his  coparcener;  but  here 
the  twenty  years  had  run  out  before  the  passing  of  the 
statute,  and  the  cases  of  Doe  d.  Thonq)9on  v.  TTumyMon  (a), 
and  Nqtean  v.  Doe  d.  Knight  (6),  are  authorities  to  shew 
that  it  does  not  apply  to  antecedent  transactions,  which 
had  been  completed  before  its  passing.  William  Wood- 
roffe  had  the  right,  after  the  twenty  years  had  elapsed,  to 
abandon  all  the  effect  of  his  possession  as  being  adyerse  to 
his  coparceners,  and  he  did  so  by  suffering  the  recovery  of 
a  moiety  only  in  1814,  and  by  his  concurrence  in  the 
recovery  of  1818.  The  recitals  in  the  deeds  mentioned  in 
the  case  are  merely  unimportant  statements  of  facts,  bind- 
ing nobody;  the  only  question  is,  was  there  anything  in 
the  previous  deeds  to  bar  the  co-heirs  from  claiming  under 
the  estate  tail,  as  they  must  be  taken  to  have  done  by  the 

recovery  of  1818? 

Cor.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

BoLPE,  B.^This  was  an  action  of  ejectment,  in  which  a 
verdict  had  been  found  for  the  lessors  of  the  plaintiff,  sub- 
ject to  a  special  case;  from  which  it  appears  that,  by  in- 
dentures of  lease  and  release,  dated  5th  and  6th  of  Janu- 
^)  ary,  1710,  George  Woodroffe,  being  seised  in  fee  of  the 

lands  in  question,  conveyed  them  to  the  use  of  himself  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  the  use  of  his  brother,  Robert 
Woodroffe,  and  Hester  his  wife,  and  the  heirs  of  their 
bodies,  with  remainder  to  the  use  of  the  said  Robert 

(a)  e  Ad.  &  £.  721 ;  1  N.  &  P.  657.  (b)  2  M.  &  W.  894. 
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Woodroffe  in  fee.  It  maj  be  as  well  to  state  at  once,  Eteh.  of  PUa$, 
that  we  think  it  quite  clear  that  bj  this  settlement 
Robert  and  Hester  became  tenants  in  tail  spedali  subject 
to  the  prior  estate  of  George  the  settlor,  and  his  issue.  It 
was  indeed  attempted  to  be  argued,  though  not  yerj  con- 
fidently, that  inasmuch  as  the  settlement  purported  fo  be 
made  in  pursuance  of  articles  entered  into  preriously  to 
the  marriage  of  Robert  and  Hester,  therefore,  according 
to  the  true  construction  of  the  settlement,  Robert  and 
Hester  must  be  taken  to  be  tenants  for  life  only,  with  re* 
mainder  to  their  issue  in  tail.  Such,  it  was  said,  would  be 
the  construction  put  on  the  articles  by  a  court  of  equity, 
and  the  same  construction  must,  therefore,  be  given  to  the 
deed  which  purports  to  carry  those  articles  into  effect. 
But  there  is  no  weight  in  that  argument.  The  articles 
were  not  produced,  so  that  their  exact  construction  cannot 
be  ascertained;  but  even  if  it  could  have  been  rendered 
clear  to  demonstration  that  the  settlement  was  not  such 
as  a  court  of  equity  would  have  directed,  still  that  cannot 
affect  its  legal  construction.  It  is  certain  that,  at  law,  an 
estate  to  a  man  and  his  wife,  and  the  heirs  of  their  bodies, 
is  an  estate  in  tail  special,  whether  that  be  or  be  not 
the  estate  which  the  court  of  equity  would  have  directed. 
Heneage  v.  Hunloke  (a).  This  is  a  point  which  admits 
of  no  doubt.  [His  Lordship  then  stated  the  other  fiMsts 
of  the  case.]  Under  these  circumstances  the  present 
qectment  had  been  brought  on  demises  from  the  mort* 
gagees,  or  persons  deriving  title  under  them,  and  firom 
Mr.  Maitland;  and  the  question  for  our  decision  is, 
whether,  under  any  of  these  demises,  the  plaintiff  is  en* 
titled  to  recover. 

In  order  to  arrive  at  a  correct  conclusion  on  this  point, 
the  most  satisfactory  course  will  be  to  trace  the  title  firom 

(a)  2  Atk.  456. 
VOL.  X.  T  T*  M.  W. 
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Exek.  qf  Pleat,  the  Settlement  in  1710,  bj  virtae  of  which  Hester^  the 
^^'  widow  of  Robert,  became,  in  1718,  tenant  in  tail  in  pos- 
session, and  to  see  how  it  has  been  from  time  to  time  af- 
fected by  the  different  facts  and  documents  relied  on  bj 
the  one  party  and  the  other.  The  first  question  will  be^ 
what  was  the  effect  of  the  deed-poll  executed  by  Hester  in 
1780.  We  agree  with  the  counsel  for  the  lessors  of  the 
plaintiff,  that  we  must  consider  that  deed  to  have  been  in 
truth  a  covenant  to  stand  seised  to  uses,  and  that  its  effect 
was  to  create  a  base  fee  in  George,  the  son  of  Hester, 
liable  to  be  defeated  by  the  subsequent  entry  of  the  issue 
in  taiL  We  do  not  think  it  necessary  to  state  the  argu* 
ment  on  which  we  rely,  as  leading  to  this  conclusion :  it  is 
enough  to  say,  that  the  point  was  expressly  decided  in 
Machett  v.  Clarke,  and  to  Lord  H0W9  reasoning  in  that 
case  we  entirely  subscribe. 

George  Woodroffe  having  thus  acquired  a  base  fee, 
survived  Hester  his  mother,  and  continued  seised  until 
his  death,  which  happened  in  1779.  There  can  be  no 
question  but  that,  on  the  death  of  Gteorge,  the  Bev.  W. 
BiUinghurst,  his  nephew,  and  Hester  Caverley,  his  sister, 
who  had  become  heirs  of  the  bodies  of  Robert  and 
Hester,  might  have  entered  on  the  lands,  and  so  de- 
feated the  title  of  the  parties  claiming  under  the  will  of 
George.  This,  however,  they  omittqd  to  do;  and  on 
the  death  of  George,  the  trustees  named  in  his  wiU  for 
securing  the  payment  of  the  annuity  to  the  nephew  for  his 
life,  entered,  and  continued  in  possession  until  the  month 
of  October,  1790,  when  William,  the  great  nephew,  who 
at  that  time  attained  his  age  of  twenty*one  years,  entered 
on  the  whole  of  the  property.  Now  it  is  to  be  observed, 
that  the  Rev.  W.  BiUinghurst,  the  nephew  of  G^eorge,  died 
during  the  minority  of  his  son  William,  the  devisee,  and, 
therefore,  when  William  the  devisee  so  entered  in  October, 
1790,  he  was  himself  one  of  the  co-heirs  in  tail  of  Robert 
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and  Hester;  and  the  question  in  the  case  mainly  tarns  on  £*«*•  rf  ^^•^ 
the  effect  of  this  entry. 

On  the  part  of  the  lessors  of  the  plaintiff,  it  is 
contended  that  the  effect  was  to  destroy  the  base  fee 
altogether,  and  to  set  up  the  entail,  as  if  the  deed 
of  1735  had  never  been  executed.  On  the  part  of  the 
defendant,  it  was  contended  that  it  had  no  such  effect; 
that  whatever  title  Oeorge  had  under  the  entail,  he  had 
certainly  a  base  fee  under  the  deed  of  1735,  upon  which 
his  will  operated,  and  that  the  entry  of  William,  the  great 
nephew,  must  be  referred  wholly  to  his  title  as  devisee 
under  that  will;  first,  because  such  was  plainly  his  mean- 
ing and  intention,  and  secondly,  because  all  right  of  entry 
in  William  as  tenant  in  tail,  had  been  barred  by  the 
Statute  of  Limitations. 

With  respect  to  the  first  point,  it  must,  we  think,  be 
considered  as  clear,  that  when  William  entered  in  October 
1790,  he  did  so  as  claiming  simply  under  the  will,  and  in 
entire  ignorance  that  he  had  any  other  title  than  as  devi- 
see. The  facts  seem  clearly  to  shew,  that  from  the  year 
1735,  all  parties  supposed  George  to  have  acquired  an 
absolute  estate  in  fee-simple,  and  William  must  have 
intended  to  take  possession  by  virtue  of  his  title  derived 
from  the  devise  of  that  fee.  The  subsequent  acts  of 
William,  up  to  the  year  1814,  all  strongly  tend  to  confirm 
this  view  of  the  case,  and  to  shew  that  he  originaUy  took 
and  afterwards  retained  possession,  meaning  to  claim 
and  hold  the  whole  as  tenant  for  life  under  the  will  of 
George,  his  great  uncle.  So  far,  therefore,  as  the  inten- 
tion of  the  party  is  material  in  shewing  what  was  the 
legal  effect  of  the  entry,  we  think  the  defendant  is  clearly 
right. 

But  we  are  of  opinion  that  the  intention  was  wholly  im- 
material, and  that  the  effect  of  the  entry  must  be  ascer- 
tained upon  legal  principles,  irrespective  of  the  motives  or 

T  t2* 
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5^e*.  rf  PieoM,  meaning  of  the  party  by  whom  the  entry  was  made.  Where 
a  party  having  a  right  of  entry  enters,  it  is  not  competent 
to  him  to  repudiate  any  rights  he  may  possess^  and  to  say  he 
has  entered  as  a  trespasser,  or  by  some  other  than  his  real 
title.     As  soon  as  he  has  entered,  he  is  possessed,  whether 
he  will  or  no,  by  virtne  of  every  title  which  he  had  in  him, 
and  which  he  oonld  assert  by  entry.     Littleton,  in  his 
695th  section,  puts  this  case : — *^  If  a  man  be  disseised,  and 
the  disseisor  let  the  land  by  deed-poll,  or  without  deed,  for 
a  number  of  years,  by  which  the  disseisee  entereth,  thia 
entry  is  a  remitter  to  the  disseisee.    For  in  such  case, 
where  the  entry  of  a  man  is  congeable,  and  a  lease  is  made 
to  him,  albeit  that  he  claims  by  words  in  pais,  that  he  hath 
estate  by  force  of  such  lease,  or  saith  openly  that  he  elaimr 
eih  nothing  in  the  land  but  by  farce  of  such  lease,  yet 
this  is  a  remitter  to  him,  for  that  such  disclaimer  in  pais 
is  nothing  to  the  purpose."    The  case  put  by  Littleton  is 
precisely  similar  to  the  present,  assuming  that  William 
Billinghurst  the  devisee  had  a  right  to  enter  as  tenant  in 
tail.    In  the  case  put  by  Littleton,  the  disseisee  had  by 
force  of  the  lease  a  right  of  entry,  but  his  entry  was  aUo 
congeable;  that  is,  he  had  also  a  right  of  entry  under  an 
older  and  better  title;   namely,  in  respect  of  the  prior 
estate  and  interest  of  which  he  had  been  disseised  by  the 
party  granting  him  the  lease.    So  here,  William  the  devi- 
see had  a  right  to  enter  for  an  estate  during  his  own  hie, 
to  take  effect  out  of  the  base  fee.    We  assume,  for  the 
purpose  of  the  present  argument,  that  he  had  also  a  right 
to  enter  and  defeat  the  base  fee  altogether,  by  virtue  of 
bis  older  and  better  title  as  tenant  in  tail.     The  entry  in 
the  case  put  by  Littleton  operated  to  restore  the  party 
entering  to  his  older  and  better  title,  notwithstanding 
his  disclaimer ;  and  a  similar  result  followed  the  entiy  of 
William  the  devisee  in  the  present  case,  notwithstandinf 
his  acts  indicating  that  he  meant  to  take  under  the  deed 
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and  recovery  of  1735^  and  not  under  the  entail,  all  of  £jwA.  of  pu^, 
which  acts  were,  in  the  language  of  Littleton,  *'  nothing  to 
ihepwrpaseJ' 

The  correctness  of  this  doctrine  maj,  perhaps,  be  made 
more  clear,  by  considering  how  the  case  would  have  been, 
if  William  the  devisee  had  died  without  doing  any  act  to 
bar  the  entail,  and  had  left  issue  an  only  daughter.  That 
daughter  would  have  been  inheritable  under  the  entail, 
but  would  have  had  no  claim  under  the  will ;  and  if  a  ques- 
tion as  to  the  right  to  the  estate  had  arisen  between  her 
and  the  present  defendant,  all  that  she  could  have  been 
called  on  to  shew  would  have  been,  the  creation  of  the  es- 
tate tail,  its  continuance  down  to  the  period  when  her 
father  entered,  in  1790,  and  his  entry  and  possession  up 
to  his  death.  Could  it  possibly  have  been  an  answer  to 
such  a  case  to  shew,  that  when  her  father  entered,  he  6is* 
claimed  by  words  or  by  his  conduct  any  right  to  the  entail  ? 
To  any  such  defence  the  daughter  would  have  replied,  that 
she  claimed  per  formam  doni,  and  that  her  right  was  not 
barred  by  the  act  of  any  of  her  ancestors,  other  than  a 
fine  or  recovery.  And  in  such  a  contest  she  must  have 
been  successful. 

For  these  reasons  we  are  of  opinion,  that,  assuming 
William  Billinghurst  to  have  had  a  right  to  enter  in  1790 
as  tenant  in  tail,  his  entry  in  fact  at  that  time  made  him 
tenant  in  tail  in  possession,  whether  he  intended  it  to  have 
such  an  operation  or  not. 

But  it  was  contended  by  the  Solicitor-General,  on  be- 
half of  the  defendant,  secondly,  that  William  Billinghurst 
had  no  right  of  entry  in  1790  in  respect  of  the  estate  tail, 
for  that  the  right  which  he,  or  his  father,  through  whom 
he  claimed,  once  had,  was  before  that  time  barred  by  the 
Statute  of  Limitations.  This  question  cannot  arise,  if,  as 
was  contended  by  Mr.  Hodgson,  the  Statute  of  Limitations 
applies  only  to  those  cases  where  the  contest  is,  whether  a 
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lixch.  of  PUan,  partv  Can  assert  a  right  by  entiy,  and  not  where^  as  in  thia 
case^  the  party  has  lawfully  entered^  and  the  only  point  is 
as  to  the  legal  effect  of  the  entry.  We  will  howeyer  as- 
sume that  the  statute  is  applicable  to  the  one  case  as  well  as 
to  the  other ;  and  then  the  argument  of  the  Sofict/or-Geit- 
eral,  as  to  this  branch  of  it,  will  depend  on  the  question^ 
whether^  in  calculating  the  twenty  years  within  which  the 
entry  must  be  made^  we  are  to  calculate  firom  1767, 
when  Hester  the  mother  died^  or  from  1779,  when 
George  the  testator  died ;  if  from  the  former^  the  argu- 
ment of  the  SolicUar- General  is  good]  if  from  the  latter, 
it  is  bad. 

We  are  all  clearly  of  opinion,  that  it  is  from  the  year 
1779^  and  not  from  the  year  1767,  that  the  calculation 
must  be  made.  The  language  of  the  Statute  of  Limita- 
tions, 21  Jac.  1,  c.  16,  is,  ''that  no  person  shall  make  an 
entry  into  any  lands,  &c.  but  within  twenty  years  next 
after  his  right  or  title  which  shall  hereafter  first  descend  or 
accrue  to  the  same."  The  argument  of  the  SoUcUor^Gene- 
ral  was,  that  the  right  or  title  of  entry,  in  the  present  case, 
first  descended  or  accrued  on  the  death  of  Hester,  the  tenant 
in  tail,  in  1767 ;  but  this  is  not  so.  G^rge,  by  the  recovery 
of  1735,  estopped  himself  from  ever  setting  up  the  estate 
tail.  That  recovery,  though  void  as  against  the  issue  in 
tail,  was  binding  on  him;  he  could  never  afterwards  make 
an  entry,  so  as  to  assert  a  title  inconsistent  with  the  re- 
covery; and  consequently  he  did  not,  by  the  death  of  his 
mother,  acquire  any  right  of  entxy  whatever.  No  right  or 
title  of  entry  accrued  to  any  person,  enabling  such  person 
to  defeat  the  base  fee,  until  the  death  of  George  in  1779, 
when  such  right  first  accrued  to  the  Bev.  W.  Billinghurst 
and  Ann  Walker,  the  then  tenants  in  tail.  If,  indeed, 
George  had  not  suffered  the  recovery  in  1785,  nor  done  any 
other  act  operating  against  him  as  an  estoppel,  then  the 
argument  of  the  SoUcUor-General,  that  the  right  or  title  of 
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entry  first  descended  or  accrued  in  1767,  wonld  have  been  Sxek.  rf  i»/M#, 
well  founded;  but  in  that  case  the  right  of  entry  accruing  ,  ^^^' 
to  George  (as  is  plain  both  on  principle  and  authority) 
wouldj  by  the  doctrine  of  remitter,  have  converted  his  de- 
feasible seisin  under  the  deed  poll  of  1785,  into  an  inde- 
feasible seisin,  as  tenant  in  tail  under  the  original  settle- 
ment ;  for  where  a  party,  in  possession  of  land  under  a 
defeasible  title,  acquires  a  right  to  assert  an  older  and 
better  title,  not  by  action,  but  by  erUry,  then  neither  the 
circumstance  of  his  having  acquired  the  possession  of  his 
own  voluntary  act,  nor  of  his  having  come  in  under  a  con- 
veyance operating  by  the  Statute  of  Uses,  will  prevent  the 
application  of  the  doctrine  of  remitter.  Littleton,  693, 
and  two  preceding  sections;  Anonymous,  8  Leon.  93. 
If,  therefore,  George  had  not  been  affected  by  an  estoppel, 
then,  on  the  death  of  his  mother,  he  would  have  become 
tenant  in  tail  in  possession;  and  on  his  death  in  1779,  a 
new  right  of  entry  would  have  accrued  to  the  issue  in  tail. 
In  every  view  of  the  case,  therefore,  it  is  from  the  latter 
date,  and  not  from  the  death  of  Hester  in  1767,  that  the 
period  of  twenty  years  allowed  by  the  statute  is  to  be 
calculated. 

The  right  of  entry  having  thus  first  accrued  in  1776,  and 
entry  having  been  duly  made  eleven  years  afterwards  by 
William  Woodroffe,  one  of  the  co-heirs  in  tail,  in  1790,  on 
the  entirety  of  the  estate,  and  he  having  continued  seised 
of  the  entirety  until  his  decease  in  1824,  it  becomes  unne- 
cessary to  consider  what  was  the  precise  legal  effect  of  his 
entry,  so  far  as  relates  to  the  moiety  of  Mrs.  Walker,  the 
other  co-heir  in  tail.  It  certainly  either  had  the  effect  of 
restoring  her  seisin,  so  as  to  make  her,  and  after  her  death 
her  daughter,  Mrs.  Maitland,  tenant  in  tail  in  possession, 
as  co-parceners  with  William  Woodroffe,  formerly  Billing- 
hurst,  by  whom  the  entry  was  made;  or  else  his  entry, 
with  the  subsequent  continued  possession,  was,  as  to  that 
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^eh.  of  PUast  moiety,  an  actual  ouster  of  the  other  co-heir,  so  as  to  give 


IS42, 


him  a  title  against  her  by  adverse  possession^  making  him, 

Dob         as  to  this  moiety,  tenant  in  fee-simple  by  wrong.    In  either 

Danibl       case,  the  estate  was  effectually  conveyed  to  the  mortgagees 

^ooD^ROFF*.    ^y  *^®  deeds  and  assurances  of  1816  and  1818,  in  which 

Mr.  Woodroffe  and  Mr.  and  Mrs.  Maitland  all  concurred, 

so  as  to  pass  their  rights,  whatever  they  were,  to  the  mort- 


For  the  foregoing  reasons,  we  are  of  opinion  that  the 
lessors  of  the  plaintiff,  deriving  title  from  William  Wood- 
roffe and  Mr.  and  Mrs.  Maitland,  and  the  mortgagees,  are 
entitled  to  judgment. 

Judgment  for  the  plaintiffl 
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Ejtch.  of  Pleas, 
18^2. 


Eden  v.  Turtle, 


XOD.  IC. 


Assumpsit  on  a  bin  of  exchange^  drawn  by  one  J.  W*  Assumpsk  hy 
Harrison  on  and  accepted  by  tlie  defendant,  and  by  the  said  agairs&i  ihe  ac- 
J.  W.  Harrison  indorsed  to  the  plaintiff.    The  defendant  =^pt"f  of » ^^^^ 

^  or  exchange. 

pleaded,  that  before  and  at  the  time  of  accepting  the  bill  in  ri^a,  iiiat  being 

indebted  to 

question,  he  the  defendant  was  indebted  to  one  Julia  Main-  j.  m.,  he  the 
waring  in  the  sum  of  money  in  tbe  bill  mentioned,  and  there-  (.L^edTbe  bm 
upon  the  said  J.  W.  Harrison  drew  the  said  bill,  and  the  de-  and  ddkered  it 

*  to  Che  drawer 

fendant  accepted  the  same,  for  a  special  purpose  only^  that  fur  a  special 
is  to  say,  that,  after  tbe  acceptance  of  the  said  bill  by  the  that  it  might 
defendant,  and  after  his  deliverj^  thereof  to  the  said  J.  W.  !^^  f^^^^^^f 

'  ^  by  bun,  and 

Harrison,  and  before  the  same  should  become  due  and  pay-  the  prtureedi 

paid  to  J.  M, 

able,  he  should  hold  the  same  for  the  sole  use  and  benent  in  satUfaction 
of  the  defendant,  and  should  get  the  same  discounted  for  \^^  p^a^hen 
Lim,  and  that  upon  such  discountinsj  he  should  deliver  and  tt^«'|"*^^  ^I'^f 

'  ^  °  the  drawer  held 

pay  the  proceeds  of  the  bill  to  the  said  Julia  Main  waiting,  the  but  for  ancb 

in  satisfaction  and  discharge  of  tbe  said  debt  so  due  from  ^^^^^  ^n^  fg^ 

tbe  defendant  to  her,  and  not  otherwise ;  and  tbe  defendant  '^'jj^tineTof 

further  saitb,  that  thereupon,  at  the  request  of  the  said  J .  W.  *he  defendant. 

Harrrison,  and  before  the  said  bill  became  and  was  due  and  that  iiic  druwer 

payable,  he  then  accepted  the  said  bill  for  the  same  special  the  bill  for  the 

purpose^  and  not  otlierwise ;  and  that  at  the  like  request  of  ^/^f  ZTand 

the  said  J.  W.  Harrison,  be  the  defendant  delivered  the  same  for  ih«  sole  ua© 

and  benefit  of 

to  him,  who  then  received,  and  from  thence  until  the  de-  tbe  defendant: 

livery  thereof  to  tbe  banker  hereinafter  mentioned  held  the  ^^  iraverie 

same  for  such  special  purpose  as  last  aforesaid,  and  for  the  ^^^^J^^^/J^^ji^ 

sole  use  and  benefit  of  the  defendant,  and  not  otherwise ;  not  cymppi  the 

and  the  defendant  further  saith,  that  the  last -mentioned  pj-ovc  more 

acceptance,  and  the  said  acceptance  in  the  declaration  mcn^  othert'i  J  be'"* 

tioned,  are  one  and  the  same  acceptance,  and  that,  except  bound  to  prove 

as  aforesaid,  there  never  was  any  value  or  consideration  his  pie«, 
whatever  given  for  the  acceptance  of  the  said  bill  by  the 
defendant,  or  for  the  payment  by  him  of  the  amount,  &c.; 
and  the  defcmlant  further  saith,  that  afterwards,  and  before 
VOL.  s»                                  u  u                                     M.  w. 
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Stek.  rfPkoit  the  same  bill  became  due,  the  said  J.  W.  Harrison  trans- 

'  ^    ferred  the  same  bill  to  a  certain  banker  with  whom  he 

then  had  dealings  and  transactions  in  the  way  of  his  busi- 
ness of  a  banker,  who  then  received  the  said  bill,  and  gave 
credit  to  the  said  J.  W.  Harrison  only  for  the  amount 
thereof:  and  the  defendant  avers,  that  the  said  last-men- 
tioned transfer  was  made  against  good  fidth,  and  contrary  to 
the  said  purpose  for  which  the  said  J.  W.  Harrison  so  re- 
ceived and  held  the  said  bill  as  aforesaid,  and  without  the 
knowledge  and  consent  of  the  defendant. — ^The  plea  then 
went  on  to  aver  a  presentment  of  the  bill  to  the  defendant 
when  at  maturity,  and  its  dishonour  by  him,  whereupon  the 
said  banker,  as  holder  of  the  bill,  returned  and  redelivered  it 
to  the  said  J.  W.  Harrison,  and  wholly  abandoned  all  his  right 
thereto,  and  all  his  claim  and  demand  in  respect  thereof  as 
such  transferee;  and  that  the  said  J.  W.  Harrison  then  re- 
ceived  and  accepted  the  same  bill,  and  assented  to  such  aban- 
donment, and  continued  to  hold  the  said  bill  from  that  time 
to  the  time  of  the  delivery  thereof  to  the  plaintiff  as  therein- 
after mentioned,  without  any  defiEtult  of  the  defendant.  It 
then  stated,  that  long  afterwards,  to  wit,  on  the  1st  May, 
1842,  in  fturther  violation  of  good  faith,  contrary  to  the  said 
purpose  for  which  he  received  the  said  bill,  and  without  the 
defendant's  defiiult,  knowledge,  or  consent,  or  that  of  the  said 
Julia  Mainwaring,  J.  W.  Harrison  indorsed  and  delivered 
the  same  to  the  plaintiff,  who  then  received  the  said  bOl 
from  the  said  J.  W.  Harrison  for  the  first  time,  and  upon 
other  and  different  terms,  and  contrary  to  the  said  special 
purpose,  and  in  breach  and  violation  thereof,  to  wit,  under 
colour  of  a  debt  due  to  him  from  the  said  J.  W.  Harrison, 
and  with  notice  that  the  bill  was  overdue,  ftc. — ^Verification. 
Replication,  that  the  said  bill  was  not  made  or  drawn  by 
the  said  J.  W.  Harrison  upon  or  accepted  by  the  defendant, 
nor  did  the  defendant  deliver  the  same  to  the  said  J.  W. 
Harrison,  nor  did  the  said  J.  W.  Harrison  receive  or  hold 
the  same,  for  the  said  special  purpose  in  the  plea  mentioned. 
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and  for  the  sole  use  and  benefit  of  the  said  defendant^  in  E*ch,  o/pum, 
manner  and  form  as  in  the  said  plea  alleged. 

To  this  replication  the  defendant  demurred  specially,  on 
the  ground  that  the  traverse  in  the  replication  was  bad,  for 
being  in  the  conjunctive  instead  of  the  disjunctive.  Joinder 
in  demurrer. 

Peacock,  in  support  of  the  demurrer. — ^The  traverse  is 
too  large,  being  in  the  conjunctive  instead  of  the  disjunc- 
tive. The  plaintiff  ought  not  to  have  put  in  issue  that  the 
bill  was  given  for  a  special  purpose,  and  for  the  sole  use 
and  benefit  of  the  defendant,  as  by  that  mode  of  pleading 
be  puts  the  defendant  to  prove  more  than  he  would  ether- 
ise be  compelled  to  prove.  The  replication  ought  to  have 
traversed  those  allegations  in  the  di^unctive.  In  Stephen 
on  Pleading,  274  (a),  it  is  said,  "  A  traverse  may  be  too 
large  by  being  taken  in  the  corywnctive  instead  of  the  dis- 
junctwe,  where  it  is  not  material  that  the  allegation  travers- 
ed should  be  proved  conjunctively,^'  for  which  the  author 
cites  Goraim  v.  Sweeting  (ft).  In  Moore  v.  Boulcott  (c),  where 
the  plea  was  that  the  biU  was  for  work  done  at  law  and 
in  equity,  a  replication  that  the  bill  was  not  for  work  and 
labour  at  law  and  in  equity,  was  held  to  be  ill.  So,  in 
Stubbs  V.  JLainson  {d),  where  the  declaration  alleged  that 
the  sheriff  seized  and  took  in  execution  and  levied  certain 
goods,  a  plea  that  the  defendant  did  not  seize  and  levy  was 
held  bad,  as  the  traverse  ought  to  have  been  in  the  dis- 
junctive. Here  the  plea  is,  that  the  bill  was  drawn  and 
accepted  for  a  special  purpose,  and  that  Harrison  held  it 
for  such  special  purpose,  and  for  the  sole  use  and  benefit 
of  the  defendant;  and  the  replication  is,  that  he  did  not 
bold  the  bill  for  the  special  purpose,  and  for  the  sole  use 
and  benefit  of  the  defendant,  which  clearly  brings  it  within 
the  authorities  cited. 

(a)  4th  edit.  (c)  1  Fing.N.C.323;l  Scott,  123, 

(b)  2  SauikL  205.  (d)  1  M.  &  W^  728. 

U  u2 
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Bxeh.  of  Phot,       ButL  contra. — The  traverse  is  in  fact  a  traverse  of  the 

1842 

special  purpose  only,  and  compels  the  defendant  to  prove 

no  more  than  he  would  otherwise  be  bound  to  prove  in 

order  to  sustain  the  defence  alleged  in  the  plea.    The 

payment  of  the  defendant's  debt  to  Julia  Mainwaring, 

which  was  the  special  purpose^  was  in  fact  for  the  sole  use 

and  benefit  of  the  defendant.    The  cases  cited  are  dis- 

tinguishable.     In  Stubbs  v.  Lainsan,  the  traverse  taken  by 

the  defendant  would  have  compelled  the  plaintiff  to  prove 

not  only  the  seizure,  but  also  the  levy. 

Peacock  replied. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  the  replica- 
tion in  this  case  is  sufiicient.  When  a  pleadingj  by  travers- 
ing facts  alleged  in  the  conjunctive,  imposes  on  the  opposite 
party  the  onus  of  proving  more  than  a  traverse  properly 
taken  in  the  disjunctive,  it  is  bad;  but  the  present  repli- 
cation only  puts  the  defendant  to  prove  the  same  facts,  and 
no  more,  which  he  otherwise  would  be  bound  substantially 
to  do  in  order  to  support  his  plea.  If  the  general  replica- 
tion de  injuri&  would  not  have  put  in  issue,  or  compelled 
the  defendant  to  prove,  all  the  special  purpose  alleged  in 
this  plea,  this  replication  would  be  bad;  but,  as  it  appears 
to  me,  the  substantive  allegation  in  the  plea  is,  that  the 
bill  was  delivered  to  the  drawer  to  be  discounted  for  the 
use  of  the  defendant,  and  for  no  other  purpose  whatever. 

Parke,  B. — I  also  am  of  opinion  that  this  replication  is 
good,  as  being  a  mere  traverse  of  an  essential  averment  in 
the  plea;  which,  after  alleging  that  the  bill  in  question 
was  accepted  by  the  defendant  and  delivered  to  Hairison 
for  a  special  purpose,  namely,  to  hold  for  the  sole  use  and 
benefit  of  the  defendant,  and  that  the  same  might  be  dis- 
counted for  his  benefit  &c.,  goes  on  to  say,  that  Harrison, 
after  the  delivery  thereof  to  him,  held  the  same  for  such 
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special  purpose  as  aforesaid^  and  for  the  sole  use  and  BjccK  of  Pleat, 
benefit  of  the  defendant;  and  the  traverse  only  follows  the 
terms  of  the  plea^  and  denies  that  the  bill  was  delivered  to 
Harrison,  or  held  by  him,  for  the  special  purpose  mentioned 
in  the  plea.  I  quite  agree,  that  if  the  effect  of  this  replica- 
tion were  to  compel  the  defendant  to  prove  more  than  he 
otherwise  would  have  been  bound  to  do  in  order  to  support 
his  plea,  it  would  be  bad ;  and  the  whole  question  comes 
shortly  to  this — would  this  plea  be  supported  by  proof  that 
the  bill  had  been  delivered  to  Harrison  for  his  own  use,  or  for 
the  use  of  the  defendant  generally,  or  to  pay  it  over  to  an- 
other person,  or  for  any  other  purpose  than  that  of  getting 
it  discounted,  as  alleged  in  the  plea?  I  think  not;  for  the 
plea  puts  forward  two  facts  as  necessary  parts  of  the  de- 
fondant's  case;  namely,  first,  that  the  bill  was  delivered 
over  to  Harrison ;  and  secondly,  that  it  was  so  delivered 
for  the  special  purpose  thereinafter  mentioned;  both  of 
which  must,  of  course,  be  proved  in  order  to  make  out  the 
plea.  If,  for  instance,  the  proof  were  simply  that  the  bill 
had  been  delivered  to  Harrison  to  hold  as  a  depositary,  for 
no  particular  purpose,  or  such  like,  it  would  not  be  suffici- 
ent ;  the  defendant  would  be  bound  to  go  further,  and  shew 
that  it  was  with  the  view  of  being  discounted  for  the  pur- 
pose stated  on  the  record. 

GuRNEY,  B.,  concurred. 

RoLFE,  B. — The  joint  effect  of  the  plea  and  replication 
in  this  case  is  to  put  in  issue  the  special  purpose  alleged  in 
the  former,  namely,  that  the  bill  was  delivered  to  Harrison 
by  the  defendant  to  be  discounted  for  him,  and  so  was  held 
by  Harrison  for  the  use  and  benefit  of  the  defendant. 

Judgment  for  the  plaintiff. 
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Nov.  2^. 

Where,  in  an 
action  against 
four  defend- 
ants, issue  had 
been  joined 
against  three 
of  them,  and 
the  fourth  had 
been  discharged 
under  the  In- 
solvent Deb- 
tors' Act  since 
the  commence- 
ment of  the  ac- 
tion ;  the  Court 
discharged  with 
costs  a  rule  for 
Judgment  as  in 
case  of  a  non- 
suit, on  the 
ground  that  no 
complete  issue 
had  been 
joined. 


Jackson  v.  Uttino  and  Others. 

X  HIS  was  a  role  for  jadgment  as  in  case  of  a  nonsuit. 
It  was  an  action  against  four  defendants^  and  it  appeared 
from  the  affidavits  that  issue  was  joined,  as  to  three  of  them, 
on  the  6th  February ;  and  that  the  fourth  had,  since  the 
commencement  of  the  action,  filed  his  petition  and  sche- 
dule in  the  Insolvent  Debtors'  Court,  and  bj  an  order  of 
that  Court  had  been  discharged  from  the  debt  for  which 
this  action  was  brought. 

Martin  shewed  cause,  and  contended  that  the  motion 
could  not  be  entertained  until  issue  had  been  joined 
against  all  the  defendants. 

Humfrey  appeared  in  support  of  the  rule. 

Parks,  B. — You  must  shew  a  complete  issue  joined  that 
might  be  tried,  which  is  not  shewn  to  be  the  case  as  re- 
gards all  the  defendants. 


Per  Curiam, 


Rule  discharged,  with  costs. 
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WiLLSoN  V.  Carey  and  Cunnington, 

Nov.  16. 
EBT.— The  declaration  stated,  that  after  thepasaingof  Debt.— The 

declaration  al- 

the  19  Geo.  8,  c.  56,  the  plaintiff,  being  employed  by  the  leged,  that  the 
defendants  as  an  auctioneer,  to  sell  by  public  auction  cer^  employed  by^ 
tain  lands,  and  amongst  them  lot  4,  did  put  up  for  sale  to^g^li^^rt^h!' 
by  public  auction,  in  a  certain  part  of  Great  Britain,  not  i^nds  by  auc- 

tioDf  put  up  the 

within  the  limits  of  the  chief  office  of  excise  in  London,  to  same  for  sale, 
wit,  at  Spalding  in  the  county  of  Lincoln,  lot  4,  subject  'oiuiUtion  That 
to  the  condition  of  sale,  that  the  highest  bidder  should  be  ^V,  should  bl"^" 
the  purchaser;  that  J.  Hames  was  the  highest  bidder,  and  the  purchaser: 

_-        ,_        -         ^../OT^i        1  1  i».i  .        that  one  H.  was 

declared  by  the  plaintiff  to  be  the  purchaser,  for  the  pnce  the  highest 
of   £8,100,  whereby   auction    duty  to   the   amount   of  dartd^y^h^ 
94/.  18*.  9rf.  became  payable  to  Her  Majesty,  and  was  a  pJ»»ntiff  to  be 

"^  "^  tt      ^'  thg  purchaser, 

chaise  upon  the  plaintiff  as  such  auctioneer,  and  was  paid  whereby  auc- 
by  him  to  the  collector  of  excise.    Breach,  non-payment  amount  of  94/.^ 
by  the  defendants  of  the  said  sum  of  94/.  18#.  9d.  J  J;Jf;  g^^* 

Plea,  by  the  defendant  Carey,  that  it  was  one  of  the  con-  '^*""'|J^*/*^ 
ditions  of  the  said  sale,  that  the  purchaser  should,  imme-  him:  breach,  in 
diately  after  the  sale,  pay  the  auction  duty  upon  the  pur-  of  d^arsum'by 

the  defendants. 
— Plea,  by  one  of  the  defendants,  that  it  was  a  conditional  sale,  that  the  purchaser  should  after 
the  sale  pay  the  auction  duty ;  that  upon  exposure  to  sale,  and  H.  being  the  highest  bidder,  pay- 
ment of  the  duty  was  then  demanded  of  him  by  the  plaintiff,  and  refused  by  him,  whereby  his 
bidding  became  null  and  void. — Plea,  by  the  other  defendant,  that  the  plaintiff  at  the  time  of  the 
•ale  demanded  payment  of  the  duty  from  H.,  who  refused  to  pay,  and  did  not  at  the  time  of 
the  sale  or  at  any  time  since  pay  the  same,  whereupon  the  defendants  then  declared  the  said 
bidding  and  sale  to  be  null  and  void,  and  the  same  became  null  and  void. — Replication,  that 
before  H.  became  a  bidder,  it  was  coUusively  agreed  between  him  and  the  latter  defendant, 
that  H.  should  bid,  not  with  a  view  of  completing  the  purchase,  but  merely  to  outbid  another 
bidder,  and  that  H.  did  so  bid ;  that  the  plaintiff  at  the  time  of  the  auction  had  no  notice  either 
of  the  said  agreement  or  of  the  intent  of  H.  becoming  a  bidder ;  that  the  plaintiff  at  the  said  auc- 
tion, and  whilst  H.  was  the  highest  bidder,  closed  the  biddings,  andH.  then  became  the  highest 
bidder,  and  was  declared  to  be  the  purchaser ;  that  H.  refused  to  pay  the  auction  duty ;  and  that 
before  his  bidding  no  notice  was  given  to  the  plaintiff  by  H.  or  by  the  defendants  of  H.'s 
being  appointed  and  having  agreed  to  bid  at  the  sale  for  the  use  and  behoof  of  the  defendants. 
MMf  first,  that  the  declaration  was  good,  and  that  the  replication  was  not  a  departure  from  it. 

Secondly,  that  the  former  plea  was  bad,  as  it  did  not  shew  that  the  vendors  had  exercised  their 
option  of  declaring  the  bidding  to  be  null  and  void. 

Thirdly,  that  the  latter  plea  was  bad,  as  it  did  not  shew  thai  the  vendors  had,  at  the  time 
and  place  of  auction,  exercised  their  option  of  declaring  the  bidding  to  be  void,  or  had  notified 
the  same  to  the  plaintiff. 

Fourthlv,  that  the  19  Geo.  3,  c.  56,  has  not  repealed  the  7th  sect,  of  17  Geo.  3,  c.  50. 

Where  defendants  plead  separately  pleas  which  are  demurred  to,  the  pleas  and  demurrers  being 
substantially  the  same,  each  defendant  is  not  entitled  to  appear  by  separate  counsel  on  the  argu- 
ment of  the  demurrer. 
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Siek.  of  Pleat,  chase-money;  that^  upon  the  said  exposure  to  sale,  and  upon 
Hames  being  the  highest  bidder,  payment  of  such  auction 
duty  was  then  demanded  by  the  plaintiff  firom  Hames, 
who  then  refused  to  pay  the  same,  whereby  his  bidding 
then  became  null  and  void  to  all  intents  and  purposes,  by 
virtue  of  the  statute  in  such  case  made  and  provided,  &c. 

Plea,  by  the  defendant  Cunnington,  that  the  defendants, 
as  sellers,  and  the  plaintiff,  as  auctioneer,  made  it  a  condi- 
tion of  sale,  that,  according  to  the  statute  17  Oeo.  3,  c.  50, 
the  duty  should  be  paid  by  the  purchaser,  over  and  above 
the  price  bidden  at  the  sale;  that  the  plaintiff,  at  the  time  of 
the  sale  to  Hames,  demanded  payment  of  the  auction  duty 
from  Hames,  who  neglected  and  refused  to  pay  the  same, 
and  did  not  at  the  time  of  the  sale,  nor  at  any  time  since, 
pay  the  same,  according  to  the  true  intent  of  the  condition 
of  sale,  and  of  the  act  of  Parliament,  whereupon  the  de- 
fendants, according  to  the  true  intent  of  the  statute,  (17 
Geo.  3,  c.  5,  s.  8),  then  declared  the  bidding  and  sale  to 
be  null  and  void,  and  the  bidding  and  sale  then  became 
null  and  void,  by  virtue  of  the  said  act.   . 

Replication  to  each  plea,  that  before  Hames  became  a 
bidder,  it  was  coUusively  agreed  between  him  and  Cun- 
nington, that  Hames  should  bid  £3,100,  so  as  to  appear  as 
a  real  bon&  fide  bidder,  not  with  any  view  of  completing  the 
purchase  in  case  he  should  be  the  highest  bidder,  or  of 
paying  the  auction  duty,  but  merely  with  the  intent  of  out* 
bidding  a  certain  bidder,  and  that  Hames  did,  in  pursuance 
of  the  said  agreement,  bid  the  sum  of  £3,100 ;  that  the 
plaintiff,  at  the  time  of  the  action,  had  no  notice  either  of 
the  said  agreement,  or  of  the  intent  with  which  Hames 
became  such  bidder;  that  the  plaintiff,  at  the  said  auction, 
and  whilst  Hames  was  the  highest  bidder,  closed  the  said 
biddings,  and  thereupon  Hames  became  the  highest  bidder, 
and  was  declared  to  be  the  purchaser;  that  Hames  refused 
to  pay  the  auction  duty,  in  pursuance  of  the  said  agree- 
ment; that  before  Hames's  bidding,  no  notice  was  given  to 
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the  plaintiff  by  Hames  or  the  defendants^  of  Hames  being  ^cA.  0/  PUa», 
appointed  and  having  agreed  to  bid  at  the  sale  for  the  use 
and  behoof  of  the  defendants. 

Special  demurrer^  assigning^  amongst  other  causes^  that 
the  plaintiff  had  not  stated  that  Carey  was  a  party  to,  or 
authorized  or  concurred  in,  the  said  collusive  agreement 
between  Hames  and  Cunnington,  and  that  the  said  collu- 
sive agreement  did  not  render  the  defendants  liable  to  pay 
the  auction  duty. 

N.  R.  Clarke,  in  support  of  the  demurrer  by  Cunning- 
ton. — The  replication  is  bad,  for  it  omits  to  state  that  Carey 
had  any  knowledge  of  the  collusive  agreement  between 
Cunnington  and  Hames.  The  agreement  is  stated  to  have 
been  made  with  Cunnington  only,  and  the  act  of  one  vendor 
is  not  the  act  of  both.  At  all  events,  if  it  is  meant  to  be 
contended  that  the  act  of  one  is  the  act  of  both,  it  should 
have  been  so  pleaded.  Com.  Dig.  'Pleader,'  (C)  S7,  Mon- 
nington  v.  William  (a).  Whatever  was  done  by  Cunning- 
ton was,  so  far  as  appears,  without  the  authority  of  Carey, 
and  Cunnington  had  no  authority  to  bind  Carey  by  this 
collusive  agreement.  He  was  not  the  owner  of  the  es- 
tate; he  and  Carey  together  formed  but  one  owner  in 
contemplation  of  law^  The  auctioneer's  power  to  make 
it  a  condition  that  the  purchaser  should  pay  the  auction 
duty,  was  to  protect  the  vendors  from  mere  men  of  straw 
bidding  at  the  sale.  The  act  of  Parliament  did  not  intend 
that  any  duty  should  be  paid  where  the  money  was  not 
paid  in.  Here  no  auction  duty  attached,  and  therefore,  not- 
withstanding the  collusive  agreement  entered  into  by  Cun- 
nington, the  plaintiff  ought  not  to  have  paid  it,  and  conse- 
quently he  is  not  entitled  to  recover.  Cunnington  and  Carey 
together  had  power  to  act  jointly,  and  by  so  doing  might 
declare  the  sale  void.    And  the  plea  accordingly  states, 

(a)  1  Vent.  109  ;  2  Saiind.  97  b,  n.  2. 
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Enk.  €f  Fiems,  that  pomiaiit  to  the  intent  of  the  statute  17  Geo.  8.  e.  50. 
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-  ^^  ^  8.  8^  they  the  defendants  did  dechire  the  bidding  and  sale 
WuxMM  to  be  null  and  void^  bv  virtue  of  the  act.  There  cannot  be 
Caut.  a  doubt  that  it  is  competent  to  one  of  several  joint  owners 
of  an  estate  to  becomea  purchaser  of  the  whole,  and  if  one 
chooses  to  become  such  purchaser,  why  should  he  not  be 
allowed  to  employ  a  person  to  bid  f(»r  him?  and  in  that  case, 
as  he  would  be  bound  by  that  contract,  it  is  admitted  that 
he  would  be  liable  to  duty.  The  one  who  dissented  from  the 
authority  of  Hames  to  bid  may  have  a  right  to  insist  on  the 
contract  being  performed.  Payment  of  the  duty  was  de- 
manded and  refused,  and  the  defendants  were  then  at 
liberty  to  declare  the  sale  null  and  void,  which  they  ac- 
cordingly did.    No  auction  duty  then  was  payable. 

Martin  appeared  in  support  of  Carey's  demurrer: — ^but 

JF,  H*  fFaUon,  for  the  plaintiff^  objected  that  two  coun- 
sel had  no  right  to  be  heard  on  the  same  ground,  in  sup- 
port of  two  defendants  whose  pleas  and  demurrers  were 
substantially  the  same,  and  their  interests  identical.  He 
cited  Brooke  v.  Turner  (a),  where  the  Court  under  similar 
circumstances  had  declined  to  hear  more  than  one  counsel, 
but  permitted  the  second  counsel  merely  to  mention  the 
names  of  cases. 

The  Court  allowed  Martin  to  proceed,  but  at  the  dose 
of  the  case  Lord  Abtnger^  C.  B.,  expressed  a  hope  that  the 
indulgence  granted  by  the  Court  would  not  be  drawn  into 
a  precedent;  as  the  practice  of  hearing  more  counsel  than 
one  on  the  same  point  would  be  productive  of  expense  and 
loss  of  time. 

Martin. — ^The  declaration  is  bad,  and  cannot  be  sup- 
ported, for  it  is  founded  entirely  on  the  liability  under 

(o)  2  Bing.  N.  C.  432 ;  2  Sooit,  622. 
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the  atatate^  and  not  on  any  promise  by  the  defshdants,  &ra.  0/  pim#, 
and  no  right  of  action  accrues  to  an  auctioneer  for  auo-  *  ^ 

tion  duties  payable  on  the  sale  of  land^  but  only  on  the  Willmit 
sale  of  goods.  This  is  evident  from  the  lai^uage  of  the  Camt* 
19  Geo.  8,  c.  669  which  was  passed  to  regulate  the  duties 
imposed  by  the  17  Greo.  B,  c.  60.  By  section  7  of  the 
19  Greo.  3,  c.  66^  every  person  acting  as  an  auctioneer 
is  required  to  give  an  ''  account  in  writing  of  the  total 
amount  of  the  money  bid  at  each  sale,  and  of  the  seve* 
nd  articles^  Mb,  or  parcels  which  shall  have  been  there 
sold,  and  the  price  of  each  and  every  such  artickf  hi,  or 
parcel"  And  it  is  enacted,  that  the  auctioneer  shall 
recover  the  duties  firom  the  persons  ''on  whose  account 
such  goods  shall  be  so  sold.^^  That  shews  that  the  section 
applies  to  the  sale  of  goods  only,  and  it  is  only  in  that 
case  that  the  auctioneer  is  authorized  to  bring  an  action  of 
debt.  In  the  case  of  lands,  no  duty  is  imposed  by  the  act  up- 
on the  employer  to  pay  the  auctioneer,  and  therefore  there 
is  no  good  cause  of  action  founded  on  the  statute.  Whe- 
ther or  not  there  is  an  implied  promise  to  pay  the  amount 
which  he  is  called  upon  to  pay  for  auction  duty,  is  another 
matter.  Again,  the  declaration  is  bad  on  the  ground  that 
the  act  gives  no  authority  to  an  auctioneer  residing  out  of 
the  limits  of  the  chief  excise  office  to  recorer  the  duty.  The 
8th  section  only  applies  to  auctioneers  who  reside  out  of 
those  limits;  and  it  provides,  that  every  person  acting  as 
an  auctioneer  not  within  the  limits  of  the  chief  office  of 
excise,  shall  give  security  that  he  will,  within  six  weeks 
after  every  sale  by  auction,  deliver  an  account  in  the  same 
manner  as  is  thereinbefore  required  to  be  delivered  by 
persons  selling  within  the  limits  of  the  chief  office,  and 
shall  make  payment  of  all  sums  of  money  due  and  payable 
to  his  Majesty  on  account  of  every  sale  by  auction  within 
such  six  weeks  respectively;  and  all  the  powers,  directions, 
penalties,  and  forfeitures  thereinbefore  prescribed  for  the 
better  levying,  securing,  or  accounting  for  the  said  rates 
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Ereh.  of  PUoi,  or  duties  within  the  limita  of  the  chief  office^  shall  be  ob- 
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served  in  all  other  parts  of  Cheat  Britain,  as  if  the  same 

were  again  re-enacted.  There  is  nothing  there  which  gives 

this  right  of  action.     It  is  not  for  a  penalty  or  a  forfeiture, 

and  the  section  only  applies  to  the  penalties  due  to  the 

crown.    The  declaration  is  therefore  defective. 

Secondly,  the  plea  by  Carey  is  also  good.  The  duty 
is  imposed  in  cases  where*  a  sale  has  taken  place,  not 
where  there  has  been  no  sale.  As  far  as  appears  upon  the 
face  of  the  declaration,  there  was  a  sale  to  Hames ;  but  the 
plea  states  that  the  vendors,  on  nonpayment  of  the  duties 
by  the  buyer  pursuant  to  the  conditions  of  sale,  declared 
the  sale  to  be  void  under  17  Geo.  3,  c.  50,  s.  8,  and  conse- 
quently the  duties  did  not  attach.  Therefore,  if  the  plain- 
tiff paid  the  auction  duty,  he  paid  it  in  his  own  wrong,  and 
cannot  be  entitled  to  recover  it  from  the  defendants. 

Thirdly,  the  replication  is  clearly  bad,  on  the  ground 
that  it  is  a  departure  from  the  declaration.  It  is  stated 
in  the  declaration  as  a  complete  sale  to  Hames,  whereas 
the  replication  shews,  that  although  Hames  appeared  to 
be  a  purchaser,  no  valid  sale  ever  took  place.  * 

fV.  H.  fFatson^  for  the  plaintiff. — ^The  auction  duty  at- 
tached upon  the  plaintiff  on  the  sale  to  Hames,  and  having 
been  paid  by  him,  may  be  recovered  from  the  parties  who 
employed  him.  This  is  clear  from  the  6th  and  7th  sections 
of  19  Oteo.  3,  c.  56;  the  former  of  which  enacts,  that  the 
duties  shall  be  a  charge  upon  every  auctioneer  ''from  and 
after  the  knocking  down  of  the  hammer  or  other  closing 
of  the  bidding."  Whether  the  seller  in  the  present  case  can 
avoid  the  sale  under  the  17  Geo.  3,  c.  50,  s.  8,  depends  in 
the  first  place  on  the  question  whether  that  section  has  not 
been  repealed  by  the  statute  19  Geo.  3,  c.  56.  [Parke,  B. 
— ^The  first  section  of  the  latter  act,  which  declares  that 
the  powers,  rules,  &c.  for  granting  licenses  shall  cease  and 
determine,  does  not  repeal  the  former  statute  in  toto.]   At 


MICHAELMAS  TEBM^  6  VICT.  647 

all  events^  the  defendants^  who  were  instrumental  in  cans-  Bxeh.  rf  PUat, 
ing  a  fictitious  sale  to  take  place^  cannot  take  advan-  *"  ^ 

tage  of  their  own  wrong  to  rescind  it.  In  Malins  v.  Free-  Wilmom 
man  {a),  it  was  held  that  a  purchaser  cannot  rescind  his  Carbt. 
own  contract  at  an  auction^  on  the  ground  that  he  has 
refused  to  pay  the  auction  duty  pursuant  to  the  conditions 
of  sale,  notwithstanding  the  statute  17  Geo.  8,  c.  50,  which 
enacts,  that  in  case  of  such  refusal,  the  bidding  shall  be  null 
and  Toid  to  all  intents  and  purposes.  That  was  on  the 
ground  that  the  sale  is  not  absolutely  void,  but  voidable 
only  at  the  option  of  the  seller.  The  vendors  might  there- 
fore, in  this  case,  have  considered  Hames  as  a  good  pur- 
chaser. At  least  the  plea  is  bad,  for,  as  the  duty  attached 
upon  the  auctioneer  on  the  knocking  down  of  the  hammer, 
the  plea  ought  to  have  shewn  the  time  when  the  sale  was 
declared  void  by  the  sellers ;  whereas  it  is  consistent  with 
this  plea  that  the  sale  was  not  declared  void  until  long  after 
the  duty  attached,  and  the  plaintiff  had  been  called  upon  to 
pay  it.  The  declaration  states,  that  the  duty  had  become 
payable,  and  had  become  a  charge  upon  the  plaintiff,  and 
that  is  not  denied  by  the  plea.  The  plea  is  consistent  with 
this,  that  the  duty  had  attached,  and  had  been  paid,  and 
that  after  that  the  vendors,  or  vendee,  refused  to  complete 
the  purchase. 

Admitting,  however,  that  this  was  a  bon&  fide  purchase 
by  the  defendants  of  their  own  estate,  the  12th  section  of 
the  19  Geo.  8,  c.  56,  enacts,  not  that  the  auctioneer  in  such 
a  case  shall  not  pay  the  duty  to  the  crown,  but  that  the 
owners  are  to  have  an  allowance  of  the  duties  from  the 
commissioners  of  excise,  provided  that  notice  be  given  to 
the  auctioneer  before  the  bidding,  both  by  the  owner  and 
the  person  appointed  to  bid,  of  the  latter  being  appointed 
by  the  former,  and  having  agreed  accordingly  to  bid  for 
the  use  and  behoof  of  the  seller.  That  section  is  re-enacted 
by  42  Geo.  3,  c.  93,  s.  1.  In  Capp  v.  Topham  (&),  an  auc- 
(a)  4  Bing.  N.  C.  395 ;  6  Scott,  187.  {h)  6  East,  392. 
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EMch.  qf  Pbat,  tioneer  was  employed  to  sell  an  estate,  the  lowest  price  of 
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whicli  was  fixed  by  the  owner,  and  written  down  on  a  piece 
of  paper,  which  was  put  under  a  candlestick  at  the  time  of 
sale,  with  the  pririty  of  the  auctioneer,  but  not  signed  by 
the  owner,  nor  any  notice  in  writing  given  to  the  auc- 
tioneer of  the  price  so  set  down,  nor  had  the  auctioneer 
given  the  previous  notice  of  the  sale  to  the  collector  of  the 
duty,  as  required  by  the  acts  of  the  19  Geo.  8,  c.  56,  and 
28  Oeo.  3,  c.  37;  but  being  asked,  at  the  sale,  whether  he 
had  taken  the  proper  precautions  to  avoid  the  duty  in  case 
there  was  no  sale,  he  said  that  it  was  his  mode  to  fix  a 
price  under  the  candlestick,  and  if  the  bidding  did  not 
come  up  to  that  price  it  was  no  sale  or  duty;  and  it  was 
held,  that  the  duty  having  attached,  though  there  was  no 
sale,  for  want  of  taking  the  precautions  required  of  the 
owner  by  the  statutes  under  such  circumstances,  and  the 
auctioneer  having  been  sued  for  the  duty  on  his  bond  to 
the  crown,  and  compelled  to  pay  it,  he  could  not  recover  it 
over  against  the  owner,  he  having  warranted  that  proper 
precautions  had  been  taken  to  prevent  the  duty  attaching 
in  the  event,  though  both  parties  were  mistaken  in  the 
law.  So,  in  Oruao  v.  Crisp  (a),  it  was  held  that,  in  the  case 
of  dwnb  biddings,  the  duty  attached ;  and  in  Janes  v.  iVoii- 
ney  (6),  it  seems  to  have  been  considered  that  the  auction 
duty  may  attach  though  the  sale  be  imperfect,  and  the 
vendee  never  become  a  purchaser.  The  plea  ought  to  have 
shewn  that  the  duty  did  not  attach,  which  it  has  not  done ; 
but  even  if  it  were  otherwise,  the  replication  is  good,  and 
shews  that  the  purchase  by  Hames  was  such  that  the  duty 
attached  upon  the  plaintiff. 

Lord  Abingeb,  C.  B.— I  am  of  opinion  that  the  plaintiff 
is  entitled  to  the  judgment  of  the  Ck>urt.  This  was  a  case 
in  which  the  auctioneer  was  bound  to  pay  the  auction  duty, 

(a)  3  East,  337.  (b)  M'Clel.  25 ;  13  Price,  76. 
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as  it  attached  upon  him  at  the  time  of  the  auction:  and  E*^^  «/  P^^> 

1842 
the  statute  makes  him  liable  to  pay  it  even  before  a  com- 
plete sale  has  taken  place.  Here  the  declaration  states 
that  Hames  had  previously  become  the  purchaser,  although 
not  by  a  complete  contract,  but  only  so  far  as  to  make  the 
duty  attach.  Hames  had  agreed  to  become  the  purchaser 
at  a  sale  where  he  was  declared  the  highest  bidder ;  and 
the  declaration  is  sufficient,  as  it  states  that  he  was  declar- 
ed to  be  the  purchaser.  The  auction  duty  then  having 
attached  upon  the  plaintifip,  how  is  he  to  get  rid  of  it  ? 
The  11th  section  of  the  statute  provides,  that  where  the  sale 
is  void  owing  to  a  defective  title,  the  auctioneer  may  com- 
plain to  the  commissioners  of  excise  or  the  justices,  and 
they  may  relieve  him  from  his  over  payments,  and  the 
same  allowance  of  duty  is  to  be  made  to  the  owner  of  the 
estate,  who  becomes  the  purchaser  of  it  by  himself  or  his 
agent.  But  although  in  the  above  cases  the  duty  may  be 
recovered  back,  still  the  auctioneer  is  liable  in  the  first  in- 
stance to  pay  it.  The  auctioneer  is  bound  to  give  security 
that  he  will,  before  the  commencement  of  any  sale  by  auc- 
tion, give  in  a  list  of  the  articles,  lots,  and  things  to  be  sold ; 
and  he  is  also  bound  to  pay  the  duty,  which  attaches  at  the 
time  of  sale.  In  what  way,  under  the  present  state  of 
focts,  could  the  auctioneer  protect  himself  from  payment 
of  the  duty?  A  lot  of  land  was  put  up  to  sale,  and  at  the 
close  of  the  biddings  a  certain  party  was  declared  the  pur- 
chaser. If  the  auctioneer  were  to  allege  to  the  officers  of 
exdse  that  the  vendor  had  empowered  a  person  to  bid  for 
him,  the  answer  would  be  that  he,  the  auctioneer,  had  no 
notice  of  that  party  being  so  employed,  and  that  he  must 
therefore  pay  the  duty.  The  auctioneer  was  bound,  there- 
fore, to  pay  the  duty.  But  then  it  is  said  by  the  defend- 
ants, that  the  plaintiff  cannot  recover,  because  they  declared 
the  sale  to  be  nuU  and  void,  on  the  ground  that  the  pur- 
chaser refused  payment  of  the  duty.  To  this  the  plaintiff 
replies,  that  the  sale  was  not  declared  null  and  void  on 
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Eceft.  of  Pkat,  this  account,  but  because  it  was  coUusiye ;  and  this  replica- 
tiou  is  not  a  departure  from  the  declaration^  but  on  the 
contrary  supports  it^  as  it  shews  that  Hames  was  a  pur- 
chaser^ and  that  after  he  became  such  the  sale  was  made 
null  and  void.  There  is  no  weight  in  Mr.  Martinis  objec- 
tion^ that  the  statute  19  Geo.  3,  c.  56,  does  not  apply  to 
sales  of  land.  It  ia  general  in  its  terms,  for  it  speaks  of 
''lots,  articles,  and  parcek,''  and  applies  to  all  sales,  with- 
out being  controlled  by  the  word  ''  goods,''  which  occurs 
towards  the  end  of  the  clause. 

Paekb,  B. — ^I  think  the  declaration  is  good,  and  the 
plea  bad.  The  first  point  made  by  the  defendant  is,  that 
the  plaintiff's  right  of  action  is  founded  upon  the  statute, 
and  that  in  the  present  case  he  has  no  remedy.  Now  that 
question  depends  upon  the  6th,  7th,  and  8th  sections  of 
the  19  Geo.  3,  c.  56.  It  is  said  that  the  provisions  of  that 
statute  give  an  auctioneer  a  right  to  recover  the  auction 
duty  in  respect  of  the  sale  of  goods  only;  but  the  answer 
to  that  ia,  that  the  remedy  is  given  generally  against  the 
party  who  employs  such  auctioneer;  and  that  in  this  case 
the  defendants  employed  the  plaintiff.  It  is  then  said,  that 
the  right  of  the  auctioneer  to  recover  the  duty  is  con- 
fined to  those  auctioneers  who  reside  within  the  limits  of 
the  chief  excise  o£Sce.  But  that  is  not  the  case,  for,  by 
the  8th  section,  all  the  powers,  directions,  and  penalties 
thereinbefore  prescribed  are  directed  to  be  observed  in 
other  parts  of  Great  Britain  also.  The  6th  section  makes 
the  auctioneer,  upon  every  sale  by  auction,  liable  to  the 
duties  upon  the  knocking  down  of  the  hammer;  the  7th 
section  enables  him  to  recompense  himself  by  action,  and 
it  would  be  unjust  if  this  power  did  not  extend  to  the  case 
of  all  persons  who  might  employ  him  to  sell  by  auction. 
But  then  it  is  objected,  that  the  declaration  does  not  dis- 
close such  a  sale  as  makes  the  defendants  liable.  I  cannot 
assent  to  that.    The  declaration  states,  that  the  plaintiff 
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put  up  certain  lands  for  sale,  subject  to  certain  conditions;  £*<?*•  of  Pleas, 

that  on  the  exposure  for  sale,  Hames  became  the  highest 

bidder ;  and  that  at  the  close  of  the  biddings  he  was  declared 

to  be  the  purchaser  for  a  certain  price.    Those  being  the 

facts,  the  plaintiff  became  liable  to  the  payment  of  the 

auction  duty,  and  may  recover  it  from  the  defendants. 

The  plaintiflTs  remedy  is  under  the  statute,  and  as  there  is 

no  special  contract  stated  here,  I  am  not  sure  that  he  has 

any  remedy,  unless  he  can  recover  under  the  act. 

The  next  question  is,  whether  the  pleas  afford  any  answer 
on  general  demurrer.  I  am  of  opinion  that  they  do  not. 
Carey's  plea  states,  that  on  Hames  becoming  the  highest 
bidder,  the  auction  duty  was  demanded  by  the  plaintiff, 
and  was  refused  by  Hames ;  whereby  the  bidding  became 
null  and  void.  But  that  is  not  a  correct  construction  of 
the  statute,  for  the  bidding  is  voidable  only,  and  can  be  made 
void  only  by  the  vendor's  exercising  his  option  to  that 
effect,  which  it  is  not  stated  that  he  did  in  this  case. 
Neither  does  the  plea  of  Cunnington  contain  sufficient  al- 
legations to  make  the  sale  altogether  void.  If  the  17  Geo.  3, 
c.  50,  s.  8,  was  framed  with  a  view  to  protect  the  auctioneer, 
the  purchaser  should  exercise  his  option  of  avoiding  the 
sale  at  the  time  and  place  of  auction.  But  in  this  plea 
there  is  no  averment  which,  if  traversed,  would  bind  the 
defendants  to  shew  that  at  the  time  and  place  of  sale  they 
declared  to  the  plaintiff  that  the  sale  was  void.  There  is^ 
indeed,  an  averment  that  Hames  did  not  at  the  time  of 
the  sale,  nor  at  any  time  since,  pay  the  duty ;  but  there  is 
nothing  to  shew  that  the  defendants  exercised  their  option 
of  declaring  the  sale  void,  and  notified  the  same  to  the 
auctioneer. 

Whether  the  replication  is  good,  need  not  be  decided. 
It  would  have  been  necessary  to  determine  that  ques- 
tion if  the  plea  had  been  good,  and  the  allegation  as 
to  time  and  place  had  been  properly  made.  I  think, 
however,  that  the  replication  does  entitle  the  plaintiff  to 

VOL.  X.  XX  M.  w. 
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jemk.  ^  pum,  hu  actioDj  and  that  it  ia  not  a  departure  firom  the  dedara- 
^^^*  tion.  The  declaration  merely  states  that  the  auctioneer 
became  liable  to  pay  the  auction  duty ;  the  plea  then  al- 
legesj  that,  on  the  buyer  not  paying  the  duty,  the  seUers 
declared  the  sale  to  be  void :  to  this  the  replication  answers, 
that  that  defence  is  not  available,  because  one  of  the  two  sel- 
lers acted  collusively,  and  there  was  no  intention  that  Hames 
should  become  the  purchaser.  It  is  the  case  of  a  person 
employed  by  the  two  owners  of  the  property  to  bid  for 
them,  without  any  notice  of  that  fact  having  been  commu- 
nicated to  the  plaintiff.  It  is  enough,  however,  to  say  that 
the  plea  is  bad,  and  that  therefore  the  plaintiff  is  entitled 
to  our  judgment. 

OuRNBT,  B.,  concurred. 

RoLFE,  B. — If,  according  to  Mr.  Martin's  argument,  we 
were  to  hold  that  the  right  of  suing  the  employer,  given  to 
the  auctioneer  under  the  7th  section  of  the  19  Greo.  3,  c 
56,  does  not  apply  to  real  property,  this  incongruity  would 
follow,  that  the  legislature  in  that  case  would  have  given 
different  remedies  in  the  case  of  real  and  of  personal  pro- 
perty ;  for  if  the  7th  section  does  not  apply  to  real  property, 
and  the  8th  does  not  extend  to  country  auctioneers  the  right 
of  suing  their  employers,  there  would  be  this  extraordinary 
incongruity,  that,  as  regards  the  sale  of  personal  property  in 
London,  the  vendors  would  be  primarily  and  immediately 
liable  to  the  auctioneer,  whilst,  with  respect  to  the  sale  of 
real  property  in  London,  and  all  sales  in  the  country,  the 
auctioneer  would  be  ultimately  and  alone  liable  to  pay  the 
duty :  but  it  is  an  absurdity  to  suppose  that  an  auctioneer 
was  intended  by  the  legislature  to  pay  duty  in  one  case, 
and  not  in  the  other.  The  meaning  of  the  two  sections, 
in  spite  of  the  use  of  the  words  "  goods "  in  the  7th,  is, 
that  in  the  case  both  of  London  and  countiy  auctioneers, 
the  party  employing  them  is  bound  to  pay  them  the  duty. 

Judgment  for  the  plaintiff. 


T 
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fodb.  0/  PUat^ 
1842. 

Roberts  v.  Elsworth.  ^     .^ 

iVo»,  18. 

HE  declaration  in  this  case  contained  three  counts:  the  Declaration 
first  on  a  promissory  note  for  £50;  the  second  on  another  contaJnedthree 
to  the  like  amount ;  and  the  third  for  iBlOO  on  an  account  ^°""*;^  l^^^ 

'  nrsty  on  a  pro«> 

stated.  missory  note 

1.11  rm  .      ^^'  ^®''  ♦  ^^ 

The  particulars  of  demand  were   as  follows: — ''This  second,  on  an- 
action  is  brought  to  recover  the  sum  of  £60,  being  the  uke  amou^l  ^ 
amount  of  the  promissory  note  in  the  first  count  of  the  fo//ooVon^ 
declaration  mentioned,  together  with  interest  thereon  firom  an  account 
11th  February,  1842;  and  also  the  further  sum  of  £60,  particulars  of 
the  amount  of  the  promissory  note  in  the  second  count  of  a^Tolicfwrr'^^ 
the  dedaration  mentioned,  together  with  interest  thereon  "  This  action  is 

'       ^  brought  to  re- 

firom  11th  July,  1842.    Above  are  the  particulars  of  the  cover  the  sum 

plaintiff's  demand,  for  the  recovery  whereof  he  will  avail  ^he  amount^of 

himself  of  the  whole  or  any  part  of  the  declaration.'^  note^fnThrs^^^^^ 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  sittings  «<>"»'  ^{^^^ 

declaration 

in  London  after  Trinity  term,  the  promissory  notes  were  mentioned,  and 

not  produced,  owing  to  the  absence  of  the  attesting  wit-  l^m  of  50/.,  the 

ness,  nor  was  any  evidence  given  of  their  existence;  but  p^*^^^°y^notc 

the  attorney  for  the  plaintiff  was  called  to  prove  the  i"  the  second 

'  -■       count  men- 

account  stated,  and  he  said  that  m  February,  1842,  he  tioned.  Above 

met  the  defendant  and  said  to  him, ''  Your  uncle  (the  plain*  fars^of  thr'**^"' 

tiff)  wants  the  £100  you  owe  him;''  to  which  the  defend-  jj^j^j ' ^J; f,f; 

ant  replied,  '^  I  must  contrive  it  for  him.''    The  witness  recovery 

then  said,  he  would  see  him  next  fair  day;  and  on  that  avail  himself  of 

occasion  asked,  had  he  got  the  money?  to  which  the  de-  JS^yp^^JofJhe 

fendant  replied,  he  had  not.   It  was  then  objected  by  Erk,  ^^^"l^^^;^^^ 

on  the  part  of  the  defendant,  that  this  was  no  evidence  of  the  promissory 

an  account  stated  with  reference  to  the  promissory  notes  at^tife^rui^  biu 

mentioned  in  the  bill  of  particulars.    Lord  Abinger,  how-  ^'rthTd^*"" 

fendant  was 
proved, in 
>hieli  he  acknowledged  he  owed  the  plaintifT  100^:-^J?«M,  that  the  particulars  were  in- 
sufficient to  enable  the  plaintiff  to  recover,  and  that,  in  order  to  do  so,  he  was  bound  to  prove  an 
adniitum  or  an  accouat  stated  with  reference  to  the  promisiory  notes. 

xx2 
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fseft.  0/  Plfcff,  ever,  left  the  case  to  the  jury,  who  found  for  the  plaintiff ; 
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the  learned  Judge  giving  leave  to  the  defendant  to  move  to 
RoBBRTs      enter  a  nonsuit  on  the  above  point.    Erie  having  in  the 
Blsworth.    early  part  of  this  term  (November  8)  obtained  a  rule  ac- 
cordingly, 

W.  H.  fVaUon  and  Maeaulay  now  shewed  cause. — ^A 
bill  of  particulars  is  no  part  of  the  record,  and  therefiire 
is  not  properly  the  subject  of  technical  objection.  The  only 
question  which  the  Ck>urt  will  look  to  ia,  whether  the  terms 
in  which  the  particulars  are  expressed  be  such  that  the  de- 
fendant could  be  misled  as  to  the  nature  of  the  plaintiff's 
demand.  Here  the  particulars  say  that  the  plaintiff  seeks 
to  recover  two  sums  of  £50,  the  amount  of  two  promissory 
notes,  for  the  recovery  of  which  he  will  avail  himself  of  the 
whole  or  any  part  of  the  declaration.  Now  that  statement  is 
clearly  applicable  to  the  count  on  the  account  stated,  as  well 
as  to  the  other  counts  of  the  declaration,  and  it  was  impossible 
that  the  defendant  could  be  misled;  which  is  the  criterion  by 
which  the  Courts  are  guided.  Davis  v.  Edwards  (a),  Fisher 
V.  Wainwright  {b).  In  Hay  v.  Fisher  {c),  the  particulars 
stated  the  action  to  be  brought  to  recover  the  sum  of 
23/.  \%s.,  ''being  the  amount  of  the  bill  of  exchange  men- 
tioned  in  the  first  count  of  the  declaration,  and  also  the 
simi  of  6/.  19^.,  being  the  amount  with  interest  due  on  the 
said  biU,  &c.;  and  the  plaintiffs  will  rely  upon  the  whole 
or  any  part  of  their  declaration  for  the  recoverythereof :''  and 
they  were  held  sufficient  to  entitle  the  plaintiff  to  proceed 
on  the  second  count.  Nothing  could  well  be  more  similar 
than  those  particulars  and  the  present.  There  is  no  dif- 
ficulty  here,  because  the  amounts  were  identical;  £100  was 
the  amount  mentioned  in  the  count  upon  the  count  stated, 
and  was  also  the  amount  stated  in  the  counts  on  the  two 
bills  of  exchange.  Particulars  of  demand  are  given  in 
order  to  point  out  what  is  sought  to  be  recovered  under 

(a)  3  M.  &  Selw.  380.     (6)  1  M.  &  W.  480.      (e)  2  M.  &  W.  722. 
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the  common  counts ;  not  on  bills  of  exchange,  which  are  ^'cA.  rf  Pka$^ 
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aufSciently  specific  of  themselves.      Cooper  v.  Amos  {a). 

IParke,  B.— The  only  question  is,  whether  the  £100  men-      Robbrts 

tioned  in  the  count  on  the  account  stated  relates  to  the  same     Elswortv. 

sum  as  that  which  is  sought  to  be  recovered  under  the 

counts  on  the  promissory  notes.]     If  the  evidence  adduced 

really  related  to  any  other  debt,  the  defendant  might  have 

made  an  affidavit  that  he  was  misled  by  the  particulars 

of  demand. 

Erie,  contra. — ^As  to  the  evidence  applying  to  any  other 
debt  besides  that  due  on  the  promissory  notes,  there  is  a 
fallacy  in  assuming  that  those  notes  bore  date  before  the 
conversationproved,or  that  even  they  existed  at  all,  of  which 
there  is  no  evidence.  The  notes  were  not  given  in  evi- 
dence at  all,  and  there  is  no  ground  for  saying  that  there 
were  no  other  dealings  between  the  parties ;  and  therefore 
the  conversation  proved  is  just  as  good  evidence  of  goods 
sold,  money  lent,  or  any  other  species  of  demand,  as  of  an 
account  stated.  In  Breckon  v.  Smith  {b),  the  plaintiff  de- 
clared for  goods  sold,  and  on  an  account  stated.  The  par- 
ticular of  demand  was,  ''  To  a  beast  sold  and  delivered, 
13/.  10^/'  The  only  evidence  was,  that  the  plaintiff  ad- 
mitted, in  a  conversation  with  a  third  person,  not  shewn  to 
be  an  agent  of  the  plaintiff,  that  he  owed  the  latter  13/.  10^., 
and  it  was  held  that  this  was  no  evidence  of  an  account 
stated,  and  that  it  was  not  evidence  on  the  count  for 
goods  sold,  as  it  was  not  shewn  to  be  applicable  to  the 
particular.    That  case  is  directly  in  point. 

Lord  Abinqeb,  C.  B. — At  one  time  during  the  argu- 
ment of  this  case,  I  was  under  the  impression  that  the 
plaintiff's  counsel  had  succeeded  in  shewing,  by  decided 
cases,  that  the  opinion  I  expressed  in  this  matter  at  the 
trial  was  an  erroneous  one.    That  opinion,  which  I  held 

(d)  2  Car.  &  P.  2G7.  (6)  1  Ad.  &  £11.  488. 
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•  Exeh.  qfPUas,  at  tlie  trial,  and  still  retain,  is,  tbat  the  aoooimt  stated 
must  be  shewn  to  Iiave  reference  to  the  promissory  notes 
mentioned  in  the  bill  of  particulars;  and  I  regret  to  find 
that  the  rest  of  the  Court  coincide  in  that  opinion,  for  I 
believe  the  justice  of  the  case  is  on  the  other  side.  Under 
all  the  circumstances,  however,  we  wiU  make  this  rule  ab- 
solute for  a  new  trial  on  payment  of  costs,  and  give  the 
plaintiff  leave  to  amend  his  particulars. 

Parke,  B. — I  quite  agree  in  the  opinion  that  these  par- 
ticulars ought  to  be  read  as  having  reference  to  the  account 
stated  merely;  in  short,  as  if  they  were  ''  I  seek  to  recover 
on  the  account  stated  the  sum  of  100/.,  the  amount  of  the 
promissory  notes,'*  (describing  them).  On  such  a  particu- 
lar, the  plaintiff  is  bound  to  prove  an  account  stated  with 
reference  to  those  promissory  notes,  which  he  might  do, 
either  by  shewing  that  the  conversation  had  reference  to  two 
such  notes,  or  that,  in  the  absence  of  proof  of  the  exist- 
ence of  any  others,  the  conversation  might  fairly  be  pre- 
sumed to  relate  to  them.  The  conversation,  however,  de- 
tailed by  the  witness  in  this  case,  proves  neither  one  nor 
the  other;  for  it  does  not  in  terms  refer  to  promissory 
notes  at  all,  nor  does  it  contain  any  proof  that  there  were 
any;  and  in  the  absence  of  any  evidence  to  shew  that  such 
notes  were  in  existence,  beyond  the  statement  in  the  de- 
claration, which  may  be  altogether  imaginary,  we  must 
deal  with  the  case  as  if  they  were  not,  and  make  this  rule 
absolute  accordingly. 

GuRNEY,  B. — I  had  some  little  doubt  at  first,  whether 
we  ought  not  to  have  required  the  defendant  to  make  an 
afiSdavit  that  he  was  misled  by  the  particulars;  but  I  now 
agree  with  the  rest  of  the  Court  that  that  is  not  neces- 
sary. 

RoLFE,  B.,  concurred. 

Rule  absolute  for  a  new  trial. 
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OwBN  V.  Scales.  "^ 

.  Nop.  18. 

Assumpsit  on  an  attorney's  bill.  A  bill  for  work 

Flea,  that  no  biU  of  the  plaintiff's  charges^  subscribed  toraies^in^art-' 

with  the  proper  hand  of  the  plaintiff,  had  been  delivered  ^^^^f^^"^ 

before  the  commencement  of  the  action.     Replication,  signed  by  one 

^  of  them,  in  the 

traversing  this  allegation.  following 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  London  u^  wu^For 

sittings  after  last  Trinity  Term,  the  plaintiff  proved  the  owen"  j^*"*'' 

delivery  of  the  bill,  which  was  thus  signed: — "This  is  our  Dixon:"— 

bill.     For  self  and  Robert  Owen,  J.  H.  Dixon.''    It  was  wm  a  sufficient 

contended,  on  behalf  of  the  defendant,  that  this  was  not  a  tL*utr8UiI!'2'" 

proper  signing  of  the  bill  within  the  2  Geo.  2,  c.  28,  s.  28.  g«o.  2,  c.  23, 

8«  23. 

The  learned  Judge  overruled  the  objection,  and  the  plain- 
tiff had  a  verdict,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit.  Crowder  having  obtained  a  rule 
nisi  accordingly, 

Erie  and  Creasy  shewed  cause. — The  signature  of  this 
bill  is  a  sufficient  compliance  with  the  statute  2  Geo.  2, 
c.  23,  s.  23,  which  requires  the  bill  to  be  "  subscribed  with 
the  proper  hand  of  such  attorney  or  solicitor."  It  will  be 
said,  on  the  other  side,  that  the  signature  ought  to  have 
been  in  the  name  of  the  firm,  which  was  '^  Owen  &  Dixon," 
and  that  there  was  no  such  firm  as  Owen  &  Self.  In 
Smith  if  Jago  v.  Brown  (a),  a  bill  for  business  done  by  two 
attornies  in  partnership,  signed  by  one  in  the  name  of  the 
firm,  was  held  to  be  a  sufficient  subscription  within  the 
statutes  8  Jac.  1,  c.  7,  and  2  Geo.  2,  c.  28,  although  the 
signature  did  not  contain  the  christian  name  of  the  part- 
pers.  In  this  case  there  is  the  christian  name  of  one 
partner,  and  the  initials  of  the  other.  In  James  v.  Sw^  (6), 
a  notice  of  action  to  a  magistrate,  signed  by  the  attornies 

(a)  lCr.&J.542.  (6)  4  B.  &  C.  681 ;  6  D.  &  R.  635. 
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Sxeh,  ^  Pieoif  with  their  initifda^  was  held  sufficient.  An  attorney's  signed 
_  *  ^  bill  is  in  the  nature  of  a  notice  to  the  party  sought  to  be 
charged;  Colling  v.  TVeweek  (a).  In  JVilks  y.Back  (b),  it  was 
held  that  one  who  executes  a  deed  for  another  under  a 
power  of  attorney,  must  execute  in  the  name  of  his  prin- 
cipal; but  if  that  be  done,  it  matters  not  in  what  form  of 
words  such  execution  is  denoted  by  the  signature  of  the 
names.  And  Lawrence^  J.,  there  says,  there  is  no  parti* 
cular  form  of  words  required  to  be  used,  provided  the  act 
be  done  in  the  name  of  the  principal. 

Crowder  and  Hurlstone,  contra. — ^The  plaintiff  has  not 
proved  the  issue,  viz.,  that  the  bill  was  subscribed  by  the 
proper  hand  of  the  attorneys,  for  it  was  not  shewn  that 
Dixon  had  any  authority  to  sign  as  agent  for  his  partner, 
and  the  signature  ought  therefore  to  have  been  in  the  name 
of  the  partnership  firm.  The  case  of  James  v.  Sw\ft  was 
that  of  a  notice  to  a  magistrate,  and  does  not  apply  to  a 
case  like  the  present.  Here  the  statute  makes  the  sig- 
nature the  title  to  sue,  and  therefore  it  must  be  strictly 
complied  with. 

Lord  Abinger,  C.  B. — ^I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  If  we  were  to  decide  this  question  ac- 
cording to  the  precise  words  of  the  statute,  we  should  be 
carrying  the  enactment  much  farther  than  the  framers  of 
it  contemplated.  The  act  says  that  the  bill  shall  be  sub- 
scribed with  the  proper  hand  of  the  attorney;  but  suppose 
one  of  two  attornies  die  before  signing  his  bill,  can  no 
action  be  brought  by  his  partner  or  his  representatives  ?  or 
suppose  one  of  two  partners  remains  abroad, — ^the  Statute  of 
Limitations  may  run  before  his  signature  can  be  obtained. 
Smith  V.  Brown  shews,  that  in  the  case  of  attornies  in  part- 
nership, a  signature  in  the  name  of  the  firm  is  sufficient; 

(a)  6  B.  &  C.  3U4  ;  9  D.  &  R.  456.  (b)  2  East,  142. 
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and  surely  a  signature^  as  in  the  present  case^  by  one  attor-  Bxck,  of  PUas, 
ney  for  himself  and  partner,  must  equally  be  sufficient.   One     w^jlL^ 
partner  has  authority  to  sign  for  his  copartner,  and  I  see        Owbn 
no  reason  why  he  should  be  compelled  to  use  that  which  is       Scales, 
strictly  the  partnership  firm,  so  that  he  does  it  in  substance* 

Parke,  B. — ^The  question  is,  whether  the  present  sig- 
nature is  sufficient;  and  I  think  it  is,  on  the  authority  of 
Smith  V.  Brawn,  which  was  decided  under  this  same  statute. 
There  it  was  contended  that  the  christian  name  of  the 
partners  ought  to  have  been  used,  and  that  the  signature 
should  have  been  by  both ;  but  the  answer  of  Bayley,  J.  is 
that  the  subscription  is  correct  both  as  to  names  and  signa- 
tures. The  act  does  not  make  naming  necessary,  unless  in 
the  subscription.  All  that  is  required  is,  that  the  at- 
torney should,  as  it  were,  earmark  the  bill,  so  as  to  shew  it 
to  be  his.  It  is  sufficient  if  he  makes  it  appear  to  be  his 
and  not  another^s  bill.  That  has  been  done  here.  The 
object  of  the  act  was,  that  the  bill  should  be  signed  by  the 
attorney  himself,  and  not  merely  by  his  clerk  or  servant. 

GuBNEY,  B. — I  cannot  distinguish  this  case  from  that 
of  a  partner  who  signs  the  name  of  the  firm.  Here  we 
have,  in  addition,  the  christian  name  of  one  party  and  the 
initials  of  the  other. 

BoLFE,  B. — The  issue  here  is,  whether  the  subscription 
to  the  bill  was  by  the  proper  hand  of  the  plaintiffs.  I  think 
it  was,  on  the  authority  of  Smith  v.  Brown,  which  decides 
that  the  signature  of  one  partner  is  the  signature  of  both. 
Dixon  signs  the  bill  for  the  plaintiff,  and  also  for  himself; 
the  plaintiff  has  therefore  signed  this  bill,  within  the  mean- 
ing of  the  statute. 

Bule  discharged. 


662 


CASKS   IN   THE   EXCHEQV£R| 


Bxdi.  rf  Pleat, 
1842. 


Parke^  B. — ^It  is  clear  that  the  arbitrator  had  no  power  to 
determine  what  was  the  property  in  dispute.  He  was  simply 
to  fix  the  price^  and  the  other  terms  on  which  it  was  to  be 
conveyed  to  the  defendant.  If  there  be  any  difficulty  as  to 
the  premises  awarded  upon,  that  may  be  an  answer  to  an 
attachment  for  not  performing  the  awards  but  forms  no 
objection  to  the  award  itself.  As  to  the  use  of  tbe  plain- 
tiffs name,  I  think  the  arbitrator  had  power  to  impose 
that  condition;  or  if  he  had  not  taken  that  course,  he 
might  have  reduced  the  price  that  the  defendant  was  to 
pay  for  the  land. 


GuBNEY,  B.,  and  Bolfe,  B.,  concurred. 

Rule  discharged,  with  costs. 


Nov.  19. 

Tbe  Jurat  of  an 
affidavit  is  not 
vitiated  by  tbe 
erasure  of 
words  whicb 
form  no  neces* 
sary  part  of  tbe 
Jurat,  and 
mlgbt  be  sepa- 
rated from  it 
without  altering 
tbe 


Dawson  t?.  Wills. 

rr  ARREN  had  obtained  a  rule  to  set  aside  the  writ  of 
summons,  or  the  service  thereof,  on  the  ground  that  the 
copy  described  the  writ  as  issued  a.  d.  1802. 

Corrte,  on  shewing  cause,  objected  that  the  affidavit  on 
which  tbe  rule  was  obtained  was  not  receivable,  in  con- 
sequence of  an  erasure  in  the  jurat,  which  was  as  fol- 
lows : — 


*'  Sworn  at  the  city  of  Exeter,  this  \ 
tenth  day  of  November,  eighteen  f  The  mark  of 
hundred  and  forty-two,  before  me :  C  j^y^^^t  Willis, 
and  I  certify  that  the  x  J 

A  commissioner  for  taking  affidavits  in  this  Court  (a). 


(a)  These  words  were  stnick  through  with  a  pen. 
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And  the  jurat  was  continued  at  the  top  of  the  back  of  £«*.y  Pfeo/, 
the  paper,  thus : — 

"  above  affidavit  was  read  over  in  my"" 
presence  to  the  defendant,  who  seem- 
ed perfectly  to.  understand  the  same, 
and  made  his  mark  thereto  in  my 
presence. 

John  Gidley, 
-(-  A  commissioner  for  taking  affidavits  in 
the  said  Court/' 

Carrie  objected,  that  any  erasure  whatever  in  the  jurat  of 
an  affidavit  vitiated  it  altogether.  In  Williams  v.  Clough  (a), 
a  line  drawn  through  two  words  in  the  jurat  of  an  affi- 
davit, leaving  them  however  perfectly  legible,  was  held  to 
be  an  erasure  within  the  rule  of  Court  of  Michaelmas 
Term,  37  Geo.  3,  and  to  vitiate  the  affidavit,  although  the 
omission  or  retention  of  the  words  would  not  vary  the 
sense.  Besides,  the  rule  asks  for  too  much;  where  the 
defect  is  in  the  service,  the  defendant  has  no  right  to  ask 
the  Court  to  set  aside  the  writ:  Truslove  v.  ffTntchurck  {b). 
If  the  rule  had  merely  asked  to  set  aside  the  service,  the 
plaintiff  might  have  waived  it  as  irregular,  and  served  a 
fresh  copy. 

Lord  Abinoer,  C.  B. — ^Where  any  word  is  struck  out  of 
the  jurat  which  in  any  degree  alters  the  sense  of  it,  the 
whole  is  bad.  But  nothing  is  more  common  than  to  erase 
the  jurat  altogether,  and  write  a  new  one.  Now,  the 
words  erased  here,  ''  A  commissioner  for  taking  affidavits, 
SccJ'  form  no  part  of  the  jurat.  As  to  the  second  point, 
the  rule  is  in  the  alternative ;  and  certainly  the  defendant 
is  entitled  to  one  branch  or  other  of  it.    Under  the  cir- 

(a)  1  Ad.  &  £11.  37G.       (b)  1  Scott,  N.  R.  415 ;  1  Man.  &  G.  42G4 
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1842. 


set  aside  the  service  of  the  writ,  with  costs. 


Dawsom 

Wills.  Alderson,  B.,    Gvrnet^  B.^    and    BoLFE^  B.^  con- 

curred. 

Bule  absolute. 


Nov.  19.  Levt  V.  Magnay. 

An  action  hav-  MlENNEDY  hhi  obtained  a  rule  to  shew  cause  why  the 
broug^hragainst  Master  should  not  review  his  taxation,  and  tax  the  plaintiff's 
costs  upon  the  lower  scale,  according  to  the  "  Directions  to 
Taxing  Officers/'  Hilary  Term,  1834.  It  appeared  that 
the  action  was  an  action  of  debt  against  the  sheriff :  the 
writ  was  indorsed  to  recover  the  sum  of  £19.  The  de- 
fendant pleaded  the  general  issue.  The  plaintiff  had  applied 
to  a  Judge  to  have  the  cause  tried  before  the  coroner,  pur- 
suant to  the  3  &  4  Will.  4,  c.  42,  s.  17.  This  was  opposed 
on  the  ground  that  the  coroner  was  not  a  proper  person 
ground  that  t)ic  ^thiu  the  act  bcforc  whom  the  cause  could  be  tried,  and 

coroner  was  not 

Gtamey,  B.  refused  the  order  on  that  ground.  The  plaintiff 
then  applied  (without  any  summons)  to  try  before  the  Judge 
of  the  Palace  Court,  or  that  the  venue  might  be  changed 
to  some  other  county,  but  no  order  was  made.  The  de- 
fendant soon  after  took  out  a  summons  to  pay  the  £9  into 
Court  and  have  the  proceedings  stayed,  which  was  refused. 
He  then  took  out  a  summons  to  withdraw  his  plea  and 
suffer  judgment  by  default ;  and  an  order  to  that  effect 
was  accordingly  made  wUhaut  any  mention  of  costs.    The 


the  sheriff  to 
recover  a  less 
sum  than  20/., 
the  plaintiff  ap- 
plied to  a  Judge 
to  have  the 
cause  heard  be- 
fore the  coro- 
ner, under  the 
3  &  4  Will.  4, 
c.  42,  s.  17, 
which  the  de- 
fendant op- 
posed, on  the 


the  person  be- 
fore whom  the 
act  empowered 
the  Court  to  or- 
der a  case  to  be 
tried ;  and  the  - 
Judge  refused 
the  order  on 
that  ground. 
Proposals  were 
then  made  to 
try  the  cause 
before  the 
Judge  of  the 
Palace  Court, 
or  to  change 

the  venue ;  both  of  which  were  objected  to  by  the  defendant.  The  defendant  then  obtained  leave 
to  withdraw  his  plea  and  suffer  judgment  by  default,  and  an  order  was  accordingly  made»  whidi 
made  no  mention  of  the  costs : — Held,  that  the  plaintiff's  costs  must  be  taxed  on  the  lower  scale 
prescribed  by  the  rule  of  H.  T.»  4  Will.  4,  and  that  if  he  wanted  to  tax  on  the  higher  scale,  he 
ought  to  have  applied  to  the  Judge,  on  ,the  summons  to  allow  the  defendant  to  withdraw  his 
plea,  to  make  it  a  condition  that  they  should  be  so  taxed. 

Semble,  that  the  Court  has  no  power,  under  3  &  4  Will.  4,  c.  42,  s.  17,  to  direct  a  writ  of 
trial  to  the  coroner.  - 
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Master  taxed  the  costs  on  the  higher  scale,  on  the  ground  ^^\^f^^' 

that  the  defendant  ought  not  to  have  opposed  the  cause 

being  tried  before  an  inferior  Court.     The  defendant  then 

applied  to  Gumey,  B,,  for  an  order  for  the  Master  to  review 

his  taxation,  but  the  learned  Judge  thought  that  the  Master 

was  right,  and  refused  to  interfere. 

Martin  now  shewed  cause  against  the  above  rule,  upon 
an  affidavit  which  disclosed  facts  tending  to  shew  that  the 
defendant's  proceedings  had  been  yexatious,  and  used  for 
the  purpose  of  delay.  He  contended,  first,  that  the  direc- 
tions to  taxing  officers  were  not  peremptory ;  secondly,  that 
this  case  did  not  fall  within  the  rule,  as  the  debt  here  had 
not  been  recovered;  thirdly,  that  the  Court  would  look  at  the 
conduct  of  the  parties  and  the  equity  of  the  case ;  fourthly, 
that  Gumey,  B.,  having  refused  the  application,  the  Court 
ought  not  to  interfere. 

Kennedy y  in  support  of  the  rule,  cited  Cook  v.  Hunt  (a), 
and  contended  that  the  debt  had  hQ&arecovered,  within  the 
meaning  of  the  rule ;  and  he  urged,  that  if  the  plaintiff 
wanted  the  costs  to  be  taxed  on  the  higher  scale,  he  should 
have  applied  to  the  Judge  who  gave  the  defendant  leave 
to  withdraw  his  plea,  to  make  that  condition  a  part  of  the 
order. 

Lord  Abinoek,  C.  B. — I  think  it  best  to  adhere  to  the 
general  rule.  K  we  were  to  listen  to  such  applications,  and 
enter  into  the  merits  of  every  case,  we  should  in  reality 
have  no  rule  at  all,  and  we  think  the  best  way  is  to  adhere 
to  the  settled  rule. 

Aldebson,  B. — If  we  were  to  allow  ourselves  to  enter 
(a)  5  M.  &  W.  161. 
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£xcA.  ofPteas,  into  the  merits  of  cases  of  this  nature,  we  might  as  well 
,  ^^'  ^  have  no  rule  at  all,  as  the  Master  would  tax  every  bill  with 
Lbvt  the  knowledge  that  a  discretion  would  be  exercised  over 
Maom AT.  him  by  the  Court,  which  would  render  taxations  endless. 
The  intention  of  the  rule  was,  that  where  defendants  were 
driven  to  try  at  Nisi  Prius  cases  involving  sums  imder  £20, 
the  costs  of  the  plaintiff  should  be  taxed  on  the  lower 
scale;  and  this  on  the  ground  that  he  ought  to  have  had 
recourse  to  a  cheaper  mode  of  trial.  Here  he  has  endea* 
voured  to  do  so,  but  was  prevented  by  the  improper  con- 
duct of  the  defendant,  who  afterwards  changed  his  mind 
as  to  defending  the  action,  and  applied  for  leave  to  with- 
draw his  plea  on  payment  of  the  debt  due  to  the  plaintiff. 
This  of  course  could  only  be  done  by  permission  of  the 
Judge ;  so  that,  in  making  the  rule  absolute,  we  shall  not 
introduce  any  evil  for  the  future,  since  all  that  plaintiffs  will 
have  to  do  under  similar  circumstances  will  be  to  apply  to 
the  Judge  to  allow  the  action  to  be  discontinued,  unless 
the  defendant  will  consent  to  let  the  costs  be  taxed  on 
the  higher  scale.  It  is  for  the  Judge  who  makes  such 
an  order  to  take  all  the  circumstances  of  the  case  into  his 
consideration ;  but  where  there  is  no  order  for  the  purpose, 
we  have  a  definite  rule  to  go  by,  which  it  is  better  to  ad- 
here to,  although  perhaps  productive  of  hardship  in  the 
particular  instance. 

The  other  Barons  concurred. 

Rule  absolute. 
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Etek,  of  Pleat, 

Gibson  and  Another,  Assignees  of  Birch,  a  Bankrupt,  v.        1842. 

Kino. 
rn  ^  ,  ^ov.  23. 

JL  BOYEB  by  the  pkintiffs,  as  assignees  under  the  bank-  a  penbn  who 

niptcy  of  one  Emily  Ann  Birch;  the  declaration  con-  fn^andu^'?' 
taining  counts  on  the  possession  of  the  bankrupt,  and  also  ^"s  house, 

.         *  where  guests 

on  that  of  the  assignees.  are  entertained 

The  defendant  pleaded,  first,  not  guilty;  secondly,  that  weekfeach  ha*- 
the  plaintiflfs  were  not  assignees  of  the  said  Emily  Ann  lo^hnwtf'bSr 
Birch:  and  he  gave  notice  of  his  intention  to  dispute  the  ^^inff  his 

^      1.  ,  -,       ,  meals  with  the 

trading  and  act  of  bankruptcy.  proprietor  of 

It  appeared  at  the  trial,  before  Alderson,  B.,  at  the  iJ^^der  wUht 
Middlesex  sittings  in  this  term,  that  some  time  previous  ****^  ^*°-  *» 
to  the  alleged  bankruptcy,  Mrs.  Birch  took  a  house  in  Bed-  which  provides 
ford-place,  where  she  went  to  reside  with  her  family,  and  tuaiiers,  keep*, 
fitted  it  up  as  a  boarding  and  lodging  house,  and  let  taIernl"hoteis, 
lodgings  accordingly  to  different  persons  per  week  or  ?^^  ^^^^^; 
month,  according  to  agreement  and  the  quality  of  the  be  subject  to 
rooms  they  occupied,  wine  and  some  other  extras  being  uws.'    "^^^ 
charged  separately.    The  lodgers  had  their  several  bed- 
rooms, and  took    all  their  meals  with  the  mistress  of 
the  house.     Under  these  circumstances,  it  was  objected, 
on  behalf  of  the  defendant,  that  Mrs.  Birch  was  not  a 
trader  as  an  hotel  keeper,  within  the  meaning  of  the  2nd 
section  of  the  Bankrupt  Act,  6  Gteo.  4,  c.  16,  and  conse- 
quently ought  not  to  have  been  made  a  bankrupt.    The 
learned  Judge  overruled  the  objection,  reserving  leave  to 
the  defendant  to  move  to  enter  a  verdict,  and  directed  the 
jury  to  find  a  verdict  for  the  plaintiffs. 

Kelly  now  moved  accordingly.  The  question  in  this 
case  is,  whether  a  person  who  keeps  a  boarding  and  lodging 
house,  and  who  receives  persons  into  her  house  as  lodgers, 
and  contracts  to  provide  for  them  at  her  own  table  out  of 
one  common  stock  of  provisions,  is  a  trader  within  the 
meaning  of  the  6  Geo.  4,  c.  16,  s.  2.    That  section  enacts, 

VOL.  X.  Y  T  M.  w. 
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ETch.  of  Phoif  ^'  that  all  bankers^  brokers^  and  persons  using  the  trade  or 
•  ^  profession  of  a  scrivener,  receiving  other  men's  monies  or 
Gibson  estates  into  their  trust  or  custody,  and  persons  insuring 
King.  ships  or  their  freight,  or  other  matters,  against  the  perils 
of  the  sea,  warehousemen,  wharfingers,  packers,  builders, 
carpenters,  ship?Frights,  victuallers,  keepers  of  inns,  taverns, 
hotels,  or  coffee-houses,  dyers,  printers,  bleachers,  fullers, 
calenderers,  cattle  or  sheep  salesmen,  and  all  persons  using 
the  trade  of  merchandize  by  way  of  bargaining,  exchange, 
bartering,  commissions,  consignment,  or  otherwise,  in  gross 
or  by  retail ;  and  all  persons  who,  either  for  themselves  or 
as  agents  or  factors  for  others,  seek  their  living  by  buying 
and  selling,  or  by  buying  and  letting  for  hire,  or  by  the 
workmanship  of  goods  or  commodities,  shall  be  deemed 
traders  liable  to  become  bankrupt/'  It  is  true,  that  in 
the  case  of  Smith  v.  Scott  (a),  it  was  held  that  the  keeper 
of  a  private  lodging  house,  over  which  there  was  no  sign, 
who  took  in  her  guests  to  board  for  longer  or  shorter 
periods,  according  to  circumstances,  and  made  a  profit  by 
supplying  them  with  provisions  if  required,  fell  within  the 
word  ''hotel  keeper''  in  this  section;  but,  supposing  that 
case  to  be  sound  law,  it  is  distinguishable  fi*om  the  present 
on  two  grounds;  first,  that  the  bankrupt  there  took  in 
guests  to  lodge  by  the  night;  and  secondly,  that  the  pro- 
visions supplied  were  kept  separate  for  the  use  of  the  in- 
dividuals who  ordered  them,  and  did  not  form  part  of  a 
common  stock  to  supply  a  common  table,  as  in  the  present 
case.  In  that  case  the  provisions  were  cooked  for  the 
lodger  for  profit,  so  that  there  was  a  direct  buying  and 
selling;  which  can  hardly  be  said  to  be  the  case  where 
what  is  provided  forms  one  common  stock.  It  would  be 
carrying  the  construction  of  this  act  a  great  way,  to  say 
that  a  person  who  keeps  a  lodging  house,  and  merely  pro- 
vides, at  the  request  of  the  person  lodging,  a  dinner  at 
his  own  table,  is  to  be  deemed  a  trader  within  the  bank- 

(a)  9  Bing.  14 ;  2  M.  &  Scott,  35. 
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rapt  laws.    It  is  at  all  events  a  different  case  from  the  Exeh.  of  PUas, 
one  where  the  person  supplies  provisions  not  for  his  own  '  ^ 

use  at  all,  but  for  the  use  of  his  lodgers  at  a  profit.  In  the  Gibson 
case  of  Smith  v.  Scoit,  there  were  these  distinctions :  first,  Kimo. 
that  the  lodger  sometimes  stayed  only  a  single  night,  which 
brings  it  near  to  the  ordinary  case  of  an  hotel  keeper;  and 
secondly,  that  the  provisions  were  supplied  in  the  same 
manner  as  they  usually  are  in  an  hotel.  [Lord  Abinffer, 
C.  B. — Here  we  have  the  authority  of  the  Court  of  Bank- 
ruptcy that  this  constituted  a  trading  within  the  act  (a) .]  If 
this  is  to  be  considered  a  trading,  we  shall  scarcely  know 
where  to  stop ;  it  will  be  difficult  to  distinguish  the  case  of 
a  lodging-house  keeper  from  that  of  a  schoolmaster,  or 
even  from  the  case  of  any  individual  who  may  at  any  one 
time  receive  a  person  to  board  or  lodge  in  his  house. 
[^Alderson,  B. — The  case  of  a  schoolmaster  is  plainly  dis- 
tinguishable.] Yes:  it  may  be  said  that  the  primary  ob- 
ject there  is  the  giving  instruction.  But  if  a  person  who 
keeps  a  private  lodging  house  is  to  fall  within  the  opera- 
tion of  the  bankrupt  laws,  it  would  be  very  difficult  to  dis- 
tinguish it  from  the  case  of  the  Dames  at  Eton,  or  from 
that  of  persons  who  keep  furnished  houses  in  the  neigh- 
bourhood of  large  schools,  where  the  masters  or  persons 
connected  with  the  schools  reside,  and  have  their  own 
houses  in  which  to  feed  and  board  the  boys  attending  the 
schools.  It  cannot  be  said  but  that  such  persons  in  some 
way  furnish  provisions,  and  buy  and  sell  them  at  a  profit, 
and  are  in  that  sense  of  the  word  hotel  keepers,  and  so 
subject  to  the  bankrupt  laws. 

Lord  Abinger,  C.  B. — I  think  there  is  no  ground  at  all 
for  this  motion,  and  I  am  not  disposed  to  resuscitate  the 
question  already  decided  in  the  Court  of  Common  Pleas. 
It  appears  to  me  that  this  is  rather  a  stronger  case. 

(a)  The  judgment  of  Sir  John  Cross  to  this  effect  was  pronounced  on 
thelOtbof  July,  1842. 

Y  y  2 
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Bxek,  of  PieM,      Paeke,  B. — ^The  case  of  SnUih  v.  Scoit  haying  been  de- 


1842. 


dded^  I  think  the  present  one  cannot  be  distinguished 
GiBBow  from  it,  and  therefore  that  this  person  was  a  trader^  and 
Kino.        liable  to  the  bankrapt  laws* 

Alderson,  B. — ^I  am  of  the  same  opinion.  It  appears 
to  me  that  this  case  is  stronger  than  that  of  Smiih  y.  Scott, 
That  was  the  case  of  a  lodging-house  keeper;  this  is  the 
case  of  a  person  who  takes  people  in  to  board,  and  makes 
a  profit  by  eyery  body  who  comes  to  the  house.  I  think 
the  case  comes  within  the  meaning  of  the  act  of  Parlia- 
ment. 

Rule  refused. 


Hon.  23.  Dob  d.  Carter  and  Others  v.  Roe. 

Where  a  penon  JlmROS  had  obtained  a  rule  calling  upon  one  Edward 
undef imagree.  Oriffin,  the  tenant  in  possession  of  the  premises  sought  to 
in***  fronT^uar.  ^  recoycrcd  by  this  ejectment,  to  shew  cause  why,  on  being 
ter  to  quarter,    admitted  defendant,  besides  entering  into  the  common  rule 

and  the  agree-  -i..  i  :ii»i«ii 

inent  provided  and  gmug  the  commou  undertakmg,  he  should  not  enter 

•houW  qui"Joi-  i"**®  *^®  recc^nizance  required  by  the  stat.  1  Geo.  4,  c.  87, 

seuion^upon  g^  \^  ^  p^y  the  costs  and  damages  which  should  be  recoyered 

months'  notice  by  the  plaintiff.     It  appeared  that  Griffin  had  been  put 

in  the  evenrof  uito  posscssiou  of  the  premises  in  question  by  one  James 

Hcense  to  ieii  CoUius,  who  had  taken  them  from  a  Mr.  Spenloye,  under 

ale,  &c,  1^  memorandum  of  agreement  dated  the  14th  of  October, 

through  mis- 

conduct  at  any  1840,  and  made  between  James  Collins  of  the  one  part 

tenn,  ihoufd'  *  ^^^  Johu  Fraucis  Spculoye  of  the  other  part,  signed  by 

*  uir  ''""ctlfon,  ^^^^  parties,  which,  after  reciting  that  Spenlove  had  let  to 

on  being  re-  Collius  all  the  messuRges  and  premises  in  question,  to  hold 

quested  to  to  do  ^  *.  ^  * 

by  hu landlord:  them  from  the  31st  December,  1840,  as  tenant  from  quar- 

Held,  that  he 

had  neither  a 

tenancy  from  year  to  year,  nor  a  term  certain  in  the  premises,  within  I  Geo.  4,  c.  87,  s.  1,  lo  as 

to  entitle  the  landlord  in  ejectment  to  compel  him  to  give  security  for  cosu  under  that  act. 
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ter  to  quarter,  at  the  quarterly  rent  of  five  guineas,  it  was  £«?*•  rf  ^fc«» 


witnessed,  that  Collins,  his  executors,  &c.  did  thereby  agree 
that  he  would,  during  the  tenure  of  the  said  messuage,  ob- 
tain a  license  to  sell  ale  &c.,  and  that  he  would  quit  posses* 
sion  0/  the  end  of  any  three  calendar  months,  xx^n  receiving 
notice  in  writing;  and  that  if  he  should  lose  his  license,  he 
would  then  forthwith  quit  possession  on  being  requested  by 
Spenlove,  and  without  any  notice  for  that  purpose.  The 
lessors  of  the  plaintiff  were  the  devisees  of  Spenlove,  and 
had  given  the  tenant  a  three-months*  notice  to  quit,  which 
expired  on  the  31st  of  March,  1842. 

Marsh  shewed  cause. — This  application  is  founded  on 
the  Stat.  1  Geo.  4,  c.  87,  s.  1,  which  enacts  "  that  where 
the  term  or  interest  of  any  tenant  now  or  hereafter  holding 
under  a  lease  or  agreement  in  writing,  any  lands,  tenements, 
or  hereditaments,  for  any  termor  number  of  years  certain, 
or  from  year  to  year,  shall  have  expired  or  been  determined 
either  by  the  landlord  or  t-enant,  by  regular  notice  to  quit ; 
and  such  tenant,  or  any  one  holding  or  claiming  by  or  under 
him,  shall  refuse  to  deliver  up  possession  accordingly,  after 
lawful  demand  in  writing  &c.,  and  the  landlord  shall  there- 
upon proceed  by  action  of  ejectment  for  the  recovery  of 
possession  &c.,''  it  shall  be  lawful  for  the  landlord  to 
move  the  court  for  a  rule  for  such  tenant  or  person  to  shew 
cause  why  such  tenant  or  person,  on  being  admitted  de- 
fendant, besides  entering  into  the  common  rule  and  giving 
the  common  undertaking  &;c.,  '^  should  not  enter  into  a  re- 
cognizance by  himself  and  two  sufficient  sureties,  in  a  rea- 
sonable sum,  conditioned  to  pay  the  costs  and  damages 
which  shall  be  recovered  by  the  plaintiff  in  the  action  &;c.'' 
Now  in  this  case  the  agreement  does  not  shew  either  a 
holding  for  a  term  or  number  of  years  certain,  or  a  tenancy 
from  year  to  year.  This  is  an  act  conferring  an  extraordinary 
remedy  on  landlords,  and  therefore  the  Courts  will  not  ex- 
tend it,  if  the  case  be  not  strictly  within  the  act.    In  Doe 


1842. 


672  CASES   IN   THE   EXCHEQUER, 

Exeh,  rf  Pleat,  d.  Pembertofi  v.  Roe  (a),  a  tenancy  for  years  determinable 
s__ZL^     on  lives  was  decided  not  to  be  within  the  act.   So  in  Doe  d. 

Dob  Bradford  v.  Roe  (A),  where  a  tenant  held  from  year  to  year, 
Cabtsr       but  without  a  lease  or  agreement  in  writing,  it  was  held  not 

^j^^  to  be  within  the  act.  In  Doe  d.  Cardigan  y.  Roe  (c),  the 
statute  was  held  not  to  extend  to  a  lessee  holding  over  after 
notice  to  quit  given  by  himself,  where  the  tenancy  had  not 
expired  by  effluxion  of  time.  And  in  Doe  d.  Jlndal  v. 
Roe  {d),  Lord  Tenterden  laid  it  down  generally  that  the 
statute  '^  applies  only  to  cases  where  the  tenancy,  if  by  lease, 
has  expired  by  effluxion  of  time ;  or  if  by  a  yearly  tenancy, 
where  it  has  been  determined  by  a  regular  notice  to  quit,'* 
and  he  adds,  ^'  the  words  used  by  it  are  clear  and  unambi- 
guous.'' And  Parke,  J.,  there  says,  "  I  own  that  if  it  were 
not  for  the  case  of  Doe  d.  Cardigan  v.  Roe,  I  should  be  of 
opinion  that  this  was  a  case  not  only  within  the  mischief, 
but  within  the  fair  meaning  of  the  terms  of  this  act.  But 
after  the  decision  in  that  case,  which  decision  has  been 
acquiesced  in  for  some  time,  I  think  it  better  to  observe 
uniformity  in  the  practice,  and  not  overrule  that  determin- 
ation, by  going  out  of  the  words  into  that  which  we  may 
conceive  to  be  the  substantial  meaning  of  the  act.'' 

Bros,  in  support  of  the  rule. — Here  the  agreement  con- 
stitutes the  tenancy.  Although  it  commences  by  a  recital, 
it  fixes  the  terms  of  the  tenancy,  viz.  to  hold  from  the  31st 
of  December,  as  tenant  from  quarter  to  quarter  at  a  quarter's 
notice;  that  is  a  holding  for  half  a  year  at  least,  as  the 
lessee  is  to  have  the  premises  for  one  quarter  absolutely, 
subject  to  a  quarter's  notice  determining  the  tenancy. 
That  is  enough  to  constitute  an  agreement  for  a  term  cer- 
tain, within  the  meaning  of  the  act.  It  is  a  holding  for  a 
term  certain,  though  not  from  year  to  year,  and  the  legis- 

(a)  7  B.  &  C.  2.  (d)  2  B.  &  Adol.  922 ;  1  Dowl. 

{b)  5  B.  &  Aid.  770.  P.  C.  146. 

(0  1  D.  &  R.  540. 
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lature^  by  introdudng  the  words  "  or  from  year  to  year/'  Btek.  ^f  PUoi, 
do  not  render  it  less  a  term  certain. 

Lord  Abinoer^  C.  B. — ^The  statute  itself  makes  a  distinc- 
tion between  a  tenancy  for  a  term  certain  and  one  from 
year  to  year,  and  I  am  of  opinion  that  the  present  hold- 
ing does  not  come  within  either  description.  The  rule 
must  therefore  be  discharged ;  but  as  there  was  a  reasonable 
doubt  whether  the  case  was  within  the  act^  it  must  be  dis- 
charged without  costs. 

Pabke,  B. — The  tenancy  in  this  case  is  not  for  a  term 
certain^  as  it  depends  upon  the  time  when  notice  to  quit  is 
given.  As  soon  as  notice  is  given  on  the  first  day  of  the 
quarter,  then  it  becomes  a  term  for  three  months  certain ; 
until  then,  the  term  is  uncertain. 

Aldbbson,  B. — I  am  of  the  same  opinion.  The  mere 
insertion  in  the  agreement  of  a  particular  time  does  not 
render  the  holding  a  ''  term  certain.'^ 

BoLFB,  B.,  concurred. 

Bule  discharged,  without  costs. 


Frost  v,  Hayward.  yo©.  24. 

1  HIS  was  an  interpleader  rule,  obtained  under  the  1st  A  rule  obttined 

section  of  the  1  &  2  Will.  4,  c.  58.    Pashley,  who  appeared  XwWch*  in*' 

for  the  claimant,  objected  that  the  jurat  of  the  affidavit  on  i^'^^d^^'J" 

which  the  rule  was  obtained  was  defective.    The  affidavit  sworn  before 

«*  J.  L.,  a 
purported  to  be  sworn  before  ''  J.  L.,  a  Master  extraordi-  matter  eztraor. 

nary  in  the  High  Court  of  Chancery/'  but  it  was  clear  that  H?gh^Court  of 

an  affidavit  intitled  in  the  Court  of  Exchequer  could  be  ^•^^^7;'^^" 

taken  only  before  a  commissioner  of  this  Court.   He  insisted  diieharged  with 
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Bxek.  of  puoi,  that  for  tliis  defect  the  role  must  be  discharged  with  eogts, 
and  for  this  cited  Houkkn  v.  Fiuion  {a),  Blackwett  y.  Al- 
len {b)f  and  Show  v.  Perkin  (c). 

/.  HenderBon,  for  the  defendant. — On  reference  to  the 
list  of  commissioners  for  taking  affidavits  in  this  CTonrt,  it 
will  be  found  that  the  person  before  whom  this  affidavit  was 
sworn  is  in  fact  one  of  those  commissioners^  as  well  as  a 
Master  extraordinary  in  Chancery :  and  the  Court  wiU  take 
judicial  notice  of  its  own  officers,  and  not  permit  a  mere 
verbal  error  such  as  this  to  vitiate  the  affidavit,  or,  at  all 
events,  to  subject  the  party  to  costs. 

Lord  Abinoeb,C.B. — ^I  certainly  should  be  much  disposed 
to  disallow  this  objection  if  I  could,  but  I  think  we  cannot 
take  judicial  notice  of  the  names  of  our  officers.  The  rule 
must  therefore  be  discharged;  and  upon  the  authority  of 
the  cases  which  have  been  cited,  it  must  be  discharged  with 
costs,  to  be  paid  by  the  defendant,  to  whose  negligence  the 
mistake  is  attributable. 

Parks,  B.,  and  Gurnet,  B.,  concurred. 

RoLFE,  B. — ^In  Blackwett  Y.  Allen,  the  Court  were  induced 
to  discharge  the  rule  without  costs,  on  the  ground  that 
such  had  been  the  usual  practice;  but  certainly  that  was 
imposing  the  costs  of  an  error  on  the  wrong  party. 

Bule  discharged,  with  costs  (d). 

(a)  6  Bing  236 ;  4  Mo.  &  P.  1 26.  the  Court  of  Queen's  Bench,  in  a 

(6)  7  M.  &  W.  146.  case  of  Dm  d.  ffiU  v.  HiU,  £.  T., 

(c)  1  Dowl.  P.  C.  (N.  S.)  306.  1843,  discharged  a  rule  wUh  eaU, 

(d)  On  the  authority  of  this  case,  for  a  similar  defect  in  the  affidavit 
and  of  the  others  referred  to  above,  on  which  it  was  obtained. 
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Exeh.  of  Pleats 
1842. 

Dob  d.  Pbatten  v.  Board.  xt  "  ^^' 

Nov.  23. 
±  HE  plaintiff  haying  delivered  a  declaration  in  ejectment^  After  ■  rule  for 
and  obtained  a  rule  for  judgment^  the  defendant  delivered  ije^enV 
a  plea,  together  with  the  consent  rule  signed  by  him^  *^^"7'  i^^ 
signed  judgment  of  non  pros,  for  want  of  a  replicationi  and  the  defendant 
taxed  his  costs.    The  lessor  of  the  plaintiff  did  not  enter  piea  and  con- 
into  the  consent  rule ;  and  having  on  this  ground  refused  ut"crof  which* 
to  pay  the  costs^  TTumuis  obtained  a  rule  calling  upon  «heie««>rofthe 
him  to  shew  cause  why  he  should  not  pay  the  costs  of  joined,  and 
the  judgment  of  non  pros.,  or  join  in  the  consent  rule,  non^rot!  was 
The  appli<5ation  was  founded  on  Eeg.  Gen.  H.  T.  4  Vict.,  ^^^^J^^^jjm, 
which  provides,  ''  that  a  party  entitled  to  appear  to  a  de-  »»>»*  «he  Court 

....  -11^1  ^^  "**  power, 

claration  m  ejectment,  may  appear  and  plead  thereto  at  either  under  the 
any  time  after  service  of  such  declaration,  and  before  the  vil:*t.^^o^  other- 
end  of  the  fourth  day  after  the  term  in  which  the  tenant  ^*"**  ^  compel 

"^  the  lessor  of 

is  reqidred  by  the  notice  to  appear,  and  may  proceed  to  the  plaintiff 
compel  the  plaintiff  to  reply  thereto,  or  may  sign  judgment  cos^s,^or  joUi  in 
of  non  pros.,  notwithstanding  such  plaintiff  may  not.  have  J^j^*^"**"* 
obtained  a  rule  for  judgment  on  such  service  of  declara- 
tion; and  that  a  plaintiff  who  may  have  omitted  to  obtain 
a  rule  for  judgment  within  the  time  prescribed  by  the  pre- 
sent rules  and  practice,  shall  be  entitled,  on  production  of 
such  plea,  to  an  order  of  a  Judge  for  leave  to  draw  up  a 
rule  for  judgment,  as  of  the  time  at  which  such  rule  should 
have  been  obtained.'' 

Prideaux  now  shewed  cause. — ^The  Court  has  no  author- 
ity to  grant  this  application,  for  it  has  no  power  to  award 
costs  against  the  lessor  of  the  plaintiff  before  he  has  entered 
into  the  consent  rule,  because  until  then  the  real  parties  are 
not  before  the  Court:  Goodrighi  d.  Ward  v.  Badtiile  (a), 
which  was  fully  recognised  in  Doe  d.  Vernon  v.  Boe  {b) .  And 

(a)  2  W.  Black.  763. 
(b)  7  Ad.  &  EU.  14 ;  2  Nev.  &  Per.  237. 
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Bxch.  rf  Pleat,  although  they  will  stay  the  proceedings  in  a  second  eject- 
ment^ brought  for  the  same  premises^  until  the  costs  of  the 
first  are  paid.  Doe  d.  Langdon  v.  Langdon{d) ;  that  principle 
does  not  apply  where  the  suit  is  already  at  an  end.  Se- 
condly, the  Court  cannot  compel  the  plaintiff  to  enter  into 
the  consent  rule;  for  the  proceedings  in  the  cause  being 
at  an  end,  they  cannot  compel  a  person  who  never  was 
before  the  Court  to  take  a  step  in  the  cause;  although,  if 
he  came  in  to  ask  a  favour,  they  might  impose  that  upon 
him  as  one  of  the  terms  of  granting  it.  The  rule  of  H.  T. 
4  Vict,  does  not  apply,  the  object  of  that  rule  being  to 
enable  the  real  defendant  to  appear  and  defend  the  action, 
without  the  formal  proceeding  of  obtaining  a  rule  for  judg- 
ment against  the  casual  ejector. 

Thomas,  in  support  of  the  rule. — The  lessor  of  the  plain- 
tiff,  by  appearing  on  the  present  occasion,  has  declared 
himself  to  be  the  real  plaintiiF  in  the  suit,  and  that  at  least 
gives  the  Court  jurisdiction  over  him.  But  the  rule  is  also 
applicable,  for  the  intention  of  it  was  that  the  defendant 
should  be  entitled  to  costs,  the  object  of  it  being  to  pre- 
vent defendants  from  being  harassed  by  vexatious  proceed- 
ings in  this  action. 

Lord  Abinoer,  C.  B. — ^I  am  of  opinion  that  the  Court 
has  no  power  to  grant  costs  in  this  case.  The  rule  of  H.  T. 
4  Vict,  was  made  for  the  convenience  of  defendants,  and 
not  in  order  to  punish  plaintiffs  in  ejectment.  These 
costs  were  therefore  improperly  taxed,  and  as  there  was 
no  ground  for  moving  for  this  rule,  it  must  be  discharged 
with  costs. 

Parke,  B. — The  general  rule  in  question  applies  to 
those  cases  only  where  no  judgment  against  the  casual 

(a)  5  B.  &  Adol.  864 ;  2  Nev.  &  Man.  848. 
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ejector  has  been  moved  for  on  the  part  of  the  plaintiff^  Etch,  of  piea$, 
and  the  intention  of  it  was  to  give  the  tenant  the  benefit 
of  an  opportunity  to  come  in  and  defend  the  action^  with- 
out putting  him  to  the  trouble  of  searching  to  see  if  judg- 
ment against  the  casual  ejector  had  been  moved  for.  The 
rule  is  not  very  clearly  expressed^  as  to  the  consequences  of 
the  plaintiff's  not  proceeding  afterwards :  but,  at  all  events, 
it  is  applicable  to  those  cases  only  where  parties  have 
availed  themselves  of  its  provisions ;  and  as  far  as  the  old 
practice  is  concerned,  the  authorities  cited  by  Mr.  Prideaux 
are  clear  to  the  point,  that  the  Court  has  no  power  to 
compel  the  lessor  of  the  plaintiff  to  pay  the  costs  of  a 
judgment  of  non  pros,  until  he  enters  into  the  consent 
rule. 

Alderson,  B.,  and  Rolpe,  B.,  concurred. 

Rule  discharged,  with  costs. 


HORLOCK  V.  LeDIARD.  NifV,  23. 

IN  this  case,  which  was  an  action  of  trespass,  R,  V.  Rtch-  The  Conrt  win 
urda  moved  for  a  rule  to  shew  cause  why  the  plaintiff  ucuilr«Tn  «[" 
should  not  deliver  to  the  defendant  particulars  of  the  griev-  *^*^**"  *»^  J^«"- 

^      ,  ®  pi«8,  on  the 

ances  on  which  he  relied,  and  the  particular  premises  and  mere  affidavit 
places  in  which  he  intended  to  allege  them  to  have  been  ant  fhat^he  had 
committed.    The  affidavit  in  support  of  the  application  JaJitn'^tnlf^iha't 
in  substance  stated,  that  the  defendant  had  read  a  copy  of  ^'o™  ^^^e  ««"«- 

<■     «  .  1     1         «.  1  11  m  ^  •"<*  vague 

the  declaration,  and  that,  from  the  general  and  vague  form  form  thereof  he 
thereof,  he  was  unable  to  ascertain  the  grievances  which  iJ^IJieriai'iI'thr 
the  plaintiff  intended  to  rely  on,  and  that  unless  the  plaintiff  5^hich"th"  **" 
described  the  same  by  metes  and  l)ounds,  and  the  times  plaintiff  in. 
when  committed,  it  would  be  impossible  to  plead  to  the  but  lomeipei^' 
action. — As  long  as  the  plaintiff  is  allowed  to  declare  in  musf liws^hcwn 
this  general  form,  the  defendant  ought  to  be  allowed  par-  •■  *  7"®"  '*»' 

*  ^  ^         granting  the 

rule. 
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Exch.  of  Pleat,  ticulars  of  the  grievances  of  which  the  plaintiff  com- 

1842.  ,  . 

plains. 

Farke^  B. — ^The  Court  always  requires  some  special 
grounds  for  an  application  of  this  kind,  otherwise,  in  every 
case  of  trespass,  it  would  be  a  step  in  the  cause  to  apply  for 
particulars  on  the  affidavit  of  the  defendant,  who  would 
never  know  what  the  grievances  complained  of  were.  There 
ought  to  be  some  special  ground  alleged,  or  some  state- 
ment of  the  peculiar  nature  of  the  property  given,  as  a 
reason  for  granting  a  rule  requiring  the  delivery  of  par- 
ticulars. 

Lord  Abinoer,  C.  B.,  Alderson,  B.,  and  Bolfe,  B.^ 

concurred. 

Rule  refused. 


JVb©.  25.  HiBBERT  V.  BaRTON. 

Where  a  cog-  JjlELLY  had  obtained  a  rule  calling  upon  the  plaintiff 

since'the  pau-  to  shcw  causc  why  the  cognovit  given  by  the  defendant  in 

yu^tl^uo  ^^^^  action,  and  on  which  judgment  had  been  signed  and 

was  attested  M  exccutiou  issued,  should  not  be  set  aside,  on  the  ground 

follow*— "Wit.  .    '                                    ,  .       ,                                 .      , 

nessed  by  me,  that  its  cxecutiou  was  Dot  attested  in  the  manner  required 

attorniy"of4hc  by  1  &  2  Vict  c.  110,  s.  9.    The  attestation  was  as  fol- 

tendin  ft'the"  ^®^'  *  "  Witnessed  by  me,  William  Femberton,  as  the  at- 

execuiion  here-  tomcy  of  the  said  William  Barton,  attending  at  the  execu- 

of  at  his  le-  .        ,            «       ,  .                              •.                  ,                  i  i       i  . 

quest,  and  ex.  tiou  bcreof  at  his  request,  and  expressly  named  by  him. — 

by'him:"-^'*  William  Pcmbcrton,  Prescot,  Lancashire."    The  ground 

Hrid,  that  it  ^f  objection  was,  that  the  attestation  did  not  contain  an 

was  iusufficlent.  "^                        ' 

Tbeattesta-  express  allegation  that  the  subscribing  witness  was  the 

contain  words  attomcy  of  the  defendant. 

which  shew 

with  certainty 

that  the  subscribing  witness  is  the  attorney  of  the  party  executing  it»  and  that  he  attests  or  sub- 

icribcs  the  execution  aa  luch  attorney. 
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Erie  and  Aiherton  now  shewed  cause. — The  question  here  Sjeeh.  of  PUas, 

1842 
turns  on  the  construction  of  the  stat.  1  &  2  Vict.  c.  110, 

8.  9,  which  enacts,  that  ''no  warrant  of  attorney  or  cogno- 
vit actionem  shall  be  of  any  force,  unless  there  shall  be 
present  some  attorney  of  one  of  the  superior  Courts  on 
behalf  of  such  person,  expressly  named  by  him  and  attend- 
ing at  his  request,  to  inform  him  of  the  nature  and  effect 
of  such  warrant  or  cognovit  before  the  same  is  executed, 
which  attorney  shall  subscribe  his  name  as  a  witness  to 
the  due  execution  thereof,  and  thereby  declare  himself  to 
be  attorney  for  the  person  executing  the  same,  and  state 
that  he  subscribes  as  such  attorney : "  and  the  question  is, 
whether  the  provisions  of  this  section  are  not  virtually 
complied  with,  by  the  attorney  declaring  in  the  attestation 
that  he  witnesses  the  document  as  the  attorney  for  the  party 
signing,  or  whether  an  additional  averment  is  necessary, 
that  he  was  the  attorney  acting  for  the  defendant  on  the 
occasion  in  question,  and  that  he  signs  his  name  as  such. 
The  statute  does  not  prescribe  any  particular  form  of  at- 
testation. Thus,  although  it  says  the  attorney  shall ''  there- 
by declare''  himself  such,  the  meaning  of  either  of  these 
two  words  might  be  expressed  by  words  equivalent.  The 
question  therefore  is  entirely  one  of  legal  effect ;  and  in 
this  point  of  view,  a  man's  declaring  that  he  acts  and  sub- 
scribes as  attorney  for  a  party,  would  be  a  suflScient  allega- 
tion, even  in  pleading,  that  he  was  the  attorney  of  that 
party.  An  averment  in  a  declaration  that  A.  B.  sues  as 
the  executor  of  C.  D.  has  been  always  considered  as  a  suffi- 
cient allegation  of  A.  B.'s  representative  character.  ElMng^ 
ton  V.  Holland  (a)  was  relied  upon  on  moving  for  this  rule, 
but  that  case  is  distinguishable  from  the  present,  and 
besides,  the  Court  were  not  unanimous  upon  this  point. 
There  the  allegation  was,  ''  I  subscribe  myself  as  attorney 
for  the  said  J.  A.,  expressly  named  by  him  to  attest  his 

(a)  9  M.  &  W.  695. 
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Exeh.  of  PUoi,  execution  of  these  presents ;  '*  which  is  consistent  with  his 
not  being  the  attorney  of  J.  A.  at  the  time  of  the  execution 
of  the  warrant  of  attorney^  as  he  might  have  previously  re- 
voked the  authority.  And  further  the  attestation  there  did 
not  contain  the  words  ^'  attending  at  the  execution  hereof  at 
his  request/'  But  here  the  attestation  states  that  the  wit- 
ness is  clothed  with  the  character  he  assumes^  as  well  as 
that  he  attended  as  such  at  the  defendant's  request.  The 
attestation  is  therefore  sufficient. 

Kelly f  in  support  of  the  rule. — It  would  be  impossible  to 
hold  this  attestation  to  be  sufficient,  without  overturning 
the  principle  of  every  decision  which  has  occurred  on  this 
subject.  That  principle  has  been,  to  enact  a  substantial,  if 
not  a  literal,  compliance  with  the  words  of  the  act,  which  in 
express  terms  requires  that  two  distinct  things  shall  appear 
in  the  attestation ;  one,  that  the  attorney  subscribes  his 
name  as  a  witness  for  the  party  executing  the  document; 
the  other,  that  be  is  the  attorney  for  the  party,  and  that 
he  subscribes  his  name  as  such.  To  allow  an  exemption 
from  either  of  these  requisites,  or  to  hold  that  one  is 
included  in  the  other,  would  be  contrary  to  the  plain 
intention  of  the  legislature.  If  otherwise,  a  person  might 
attest  the  instrument  as  the  attorney,  without  having  seen 
it  before,  or  even  without  being  an  attorney  at  all.  But 
the  act  requires  that  he  shall  declare  that  he  is  the  at- 
torney of  the  party,  and  that  he  attests  as  such. 

Lord  Abinobe,  C.  B. — It  appears  to  me  that  the  attes- 
tation to  this  cognovit  is  insufficient,  and  this  rule  must 
therefore  be  made  absolute,  on  the  terms  of  the  plaintiff 
restoring  the  money  levied,  and  the  defendants  undertak- 
ing to  bring  no  action.  A  glance  at  the  spirit  of  modem 
legislation  will  assist  us  in  forming  our  judgment  on 
questions  of  this  nature.  No  man  can  doubt  that  the 
feeling  of  the  times,  whether  rightly  or  not  it  is  unneces- 
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sary  to  say^  runs  in  favour  of  defendants  and  of  prisoners ;  E'c^-  of  puut, 
and  this  section  of  the  act  of  Parliament  under  consideration 
was  passed  with  a  view  to  carry  still  further  than  before 
certain  provisions  which  had  existed  in  their  favour  by  the 
rules  of  the  courts  at  Westminster.  Under  these  circum- 
stances^ we  must  look  at  the  act  of  Parliament^  and  con- 
strue it  as  well  as  we  can.  I  do  not  say  that  this  attestation 
would  not  be  primd  facie  evidence  of  Pemberton's  being  the 
attorney  of  the  defendant^  or  possibly  even  sufficient  to  war- 
rant a  verdict  against  him  in  an  action  for  negligence.  But 
in  this  section  the  legislature  requires  something  more^  and 
provides,  not  only  that  the  party  executing  a  cognovit  or 
warrant  of  attorney  shall  have  an  attorney  employed  by  him- 
self, present  attending  the  execution  of  the  instrument,  in 
order  to  acquaint  him  with  the  nature  and  consequences  of 
the  act  he  is  about  to  do,  but  further,  that  the  attorney  so 
attending  shall  subscribe  his  name  to  the  document  as  a 
witness  to  the  due  execution  thereof,  and  thereby,  that  is 
to  say,  by  such  attestation  or  subscription  of  his  name,  de- 
clare himself  to  be  such  attorney,  and  that  he  subscribes 
the  paper  as  such :  in  a  word,  he  must  not  only  be  the  at- 
torney employed  at  the  time,  and  declare  himself  such  by 
his  attendance,  but  he  must  subscribe  his  name '  as  such. 
The  legislature  requires  two  things  to  be  done,  one  of  which 
might  perhaps  have  been  dispensed  with ;  but  as  they  re- 
quire two,  we  are  not  at  liberty  to  say  that,  in  prescribing 
either,  they  used  redundant  words,  and  that  a  compliance 
with  the  other  only  is  sufficient.  I  think,  therefore,  that 
the  safest  rule  for  us  to  follow  will  be,  to  construe  the  act 
literally,  and  say,  that  although  we  may  not  see  the  use  of 
this  double  provision,  still,  as  the  legislature  requires  it,  we 
must  enforce  it.  It  is  possible  that  there  may  be  a  case 
where  a  distinction  might  be  taken  between  the  two  things 
prescribed  by  the  latter  part  of  this  section,  as  conditions 
requisite  to  the  validity  of  such  an  attestation.  Suppose, 
for  instance,  a  man  about  to  execute  a  warrant  of  at- 
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jBjech,  of  PUas,  tomej  or  a  cognovit  had  a  private  friend  an  attorney, 
•  ^     and  the  question  arose  whether,  by  his  signature  as  such  to 
HiBBERT      the  instrument,  the  statute  had  been  complied  with.     In 
Bauton.      such  a  case  it  would  be  perfectly  competent  to  him  to 
swear  that  he  subscribed  the  instrument  as  attorney  for 
the  party,  although  in  fact  he  was  not  the  attorney  in 
the  actual  transaction,  and  did  not  know  what  the  do- 
cument was  about.     Suppose  the  client  were  to  say,  "  Tou 
are  my  attorney,  please  to  sign  this  paper  for  me,''  which 
he  does.    The  man  is  his  attorney  in  other  matters,  and 
may  therefore  truly  state  himself  to  be  his  attorney,  and 
it  is  equally  true  that  he  signs  as  such,  and  yet  the  in- 
tention of  the  statute  would  not  be  complied  with:  so 
that  we  see  there  may  be  cases  where  a  man  might  sab- 
scribe  such  a  document  as  an  attorney,  and  yet  not  be  the 
,  attorney  for  the  party  signing  in  the  actual  transaction,  and 
consequently  not  authenticating  the  instrument  with  that 
evidence  which  the  statute  requires,  namely,  that  he  was 
the  attorney  in  the  particular  transaction.     If  the  case  I 
have  put  be  possible,  it  shews  this  construction  of  the 
statute  to  be  correct;  and  I  own  I  am  disposed  to  follow 
the  words  of  the  act,  and  as  it  requires  both  clauses  to  be 
inserted  in  the  attestation,  they  ought  to  be  so  inserted. 
In  the  course  of  the  argument,  several  decided  cases  were 
referred  to,  all  of  which,  however,  have  reference  to  the 
other  part  of  this  section,  which  requires  that  the  attor- 
ney present  on  the  part  of  every  person  signing  a  cognovit 
or  warrant  of  attorney  shall  be  expressly  named  by  him, 
and  attending  at  his  request,  in  order  to  inform  him  of  its 
nature  and  effect.    Undoubtedly  it  seems  a  somewhat  un- 
necessary  thing,  after  that,  to  dedare  himself  as  the  at- 
torney; and  the  present  case  is  the  first,  that  I  am  aware 
of,  in  which  the  Courts  have   been  called   on   defini- 
tively to  put  a  construction  on  the  latter  branch  of  this 
section.     But,  upon  the  whole,  as  we  do  not  find  in  this 
attestation  any  words  expressly  declaring  that  the  party 


MICHAELMAS   TERM,   6  VICT.  683 

ftttesting  was  the  attorney  at  the  request  of  the  party  Exek.  of  Pteatf 

signing^  we  must  say  that  the  act  of  Parliament  has  not  ^    ^     ^ 

been  complied  with,  and  the  rule  to  set  aside  this  cognoyit  Uibbbrt 

must  therefore  be  made  absolute,  on  the  terms  I  have  Bartoit, 
already  mentioned. 

Parke,  B. — I  am  of  the  same  opinion :  and  although  I 
have  hitherto  entertained  considerable  doubt  on  this  ques- 
tion, and  have  some  little  still,  I  think,  upon  the  whole, 
the  better  course  will  be  to  follow  the  words  of  the  act 
of  Parliament,  according  to  their  common  and  ordinary 
construction.  It  appears  to  me,  that  in  this  section  the 
legislature  requires  a  definite  thing  to  be  done,  namely,  a 
subscribing  of  the  name  of  the  attorney  to  the  due  execu- 
tion of  the  instrument,  the  mode  of  doing  which  is  di- 
rected to  be  by  a  memorandum  of  attestation,  in  which  he 
is  both  to  declare  himself  the  attorney  of  the  party  exe- 
cuting that  instrument,  and  to  state  that  he  subscribes  as 
such  attorney.  I  agree  that  no  precise  form  of  words  is 
rendered  necessary  for  this  purpose  by  the  act;  but  still 
those  which  are  used  must  be  such  as  will  enable  the 
Courts  to  collect  both  the  fiEtcts  which  I  have  stated, 
namely,  that  the  attesting  attorney  was  present  for  the 
purpose  of  advising  the  defendant  as  to  the  nature  and 
effect  of  the  instrument,  and  that  he  attested  it  as  such 
attorney.  Between  these  two  things  there  certainly  is  a 
difference ;  for  at  the  very  moment  of  the  execution  of  a 
cognovit  or  warrant  of  attorney,  a  man  might  come  into 
the  room  and  witness  its  execution,  who  had  not  previously 
been  the  attorney  of  the  party  in  the  way  required  by  the 
statute,  namely,  by  giving  to  that  party  the  benefit  of  his 
professional  advice.  K  any  possible  case  can  be  put,  shew- 
ing a  distinction  between  the  things  required  in  these 
two  clauses  of  this  section,  it  is  a  sufficient  foundation  for 
our  judgment;  and  if  even  we  could  see  none,  inasmuch  as 
the  words  of  the  statute  embrace  both  cases,  we  ought  to 

VOL.  X.  z  z  M.  w. 
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M^ch.  of  PUas,  adhere  to  tlieiii.    It  is  enoagh  tberefoie  for  me  to  say  at 
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present^  that  as  I  cannot  by  necessary  inference  collect  fironoi 

the  words  used  in  this  attestation,  namely,  that  the  attest- 
ing witness  signed  it ''  as  attorney  "  for  the  party  executing 
the  cognovit,  that  he  was  the  attorney  acting  for  that  party 
throughout  the  transaction,  I  think  I  am  bound  to  hold  this 
attestation  insufficient.  We  ought  not  to  presume  that  the 
legislature  would  make  use  of  a  redundant  expression ;  and 
therefore  as  the  language  they  have  inserted  in  this  section 
requires  the  attorney  to  declare  in  the  attestation  that  he 
subscribes  it  for  the  party  signing,  as  the  att(»mey  appointed 
in  the  manner  required  in  the  previous  part  of  the  section, 
we  ought  not  to  read  the  sentence  as  if  it  were  a  sufficient 
compliance  with  the  enactment  for  him  to  say  generally, 
that  it  is  witnessed  by  him  as  attorney  for  that  party. 


OURNBY,  B.,  and  Bolpe,  B.,  concurred. 

Rule  absolute. 


iVcw.  26.  Heath  v,  Unwin. 

1  HIS  was  an  action  brought  to  recover  damages  for  the 
infringement  of  a  patent  for  certain  improvements  in  the 
manufacture  of  iron  and  steel.  The  defendant  pleaded, 
first,  not  guilty ;  secondly,  that  the  plaintiff  was  not  the 
first  or  true  inventor  of  the  improvement  for  which  the 
letters  patent  were  granted;  thirdly,  that  the  nature  of 
perfnnned  were  ^]^q  invention,  and  the  manner  in  which  the  same  was  to 

not  particularly 

described  in  the  be  performed,  were  not  nor  are  they  particularly  deseribed 
an?aiM,  that      or  ascertained  according  to  the  true  intent  and  meaning 

the  invention 

was  not  new :  and  the  objectiom  deliTcred  with  the  pleas  under  6  k  6  WiU.  4,  c  S8,  s.  5, 
stated,  first,  that  the  specification  did  not  safilciently  deKribe  the  nature  of  the  invention  and 
the  manner  in  which  it  was  to  be  performed;  and  secondly,  that  the  invention  was  not  new,  and 
had  been  wholly  or  In  part  used  and  made  public  before  the  obulning  of  the  letters  patent: — 
Held,  that  the  first  of  these  objections  was  suflBcient,  but  that  the  second  was  bad,  and  ought  to 
have  pointed  out  what  portions  of  the  alleged  invention  were  previously  In  use. 


To  a  declara- 
tion for  the  in* 
fringement  of 
a  patent,  the 
defendant 
pleaded,  that 
the  nature  of 
the  invention 
and  the  manner 
in  which  it  was 
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of  the  said  letters  patent,  in  or  by  the  specification  in  B*ch.  rf  PUat, 

that    behalf   in    the    declaration    mentioned;    fourthly, 

that  the  said  supposed  invention  was  not  at  the  time  of 

making  and  granting  the  letters  patent  a  new  invention, 

but,  on  the  contrary  thereof,  had  been  wholly  and  in  part 

publicly  and  generally  practised  and  used,  and  vended 

within  that  part  of  the  United  Kingdom  of  Great  Britain 

and  Ireland  called  England,  before  the  date  and  grant  of 

the  letters  patent ;  fifthly,  that  the  defendant  committed 

the  supposed  grievances  by  the  leave  and  license  of  the 

plaintiff. 

The  defendant,  with  the  above  pleas,  delivered  the  fol- 
lowing notice  of  objections,  in  pursuance  of  the  statute 
5  &  6  Will.  4,  c.  83,  s.  5  :  first,  that  the  patentee  was  not 
the  inventor  of  the  improvements  in  respect  of  which  the 
patent  was  alleged  to  be  in  force ;  secondly,  that  the  speci- 
fication and  disclaimer  in  the  declaration  mentioned  did 
not  sufficiently  describe  the  nature  of  the  invention,  and 
the  manner  in  which  it  was  to  be  performed ;  thirdly,  that 
the  invention  did  not  produce  the  effect  stated  in  the 
specification,  nor  was  such  effect  produced  by  the  plaintiff 
in  the  manner  therein  stated ;  fourthly,  that  the  invention 
was  not  new,  and  was  either  wholly  or  in  part  used  and 
made  public  before  the  obtaining  the  letters  patent;  fifth- 
ly, that  the  invention  did  not  essentially  differ  from  other 
similar  inventions  which  were  in  public  use  at  or  before 
the  granting  of  the  said  letters  patent;  sixthly,  that  the 
defendant  had  the  plaintiff's  leave  and  license  to  make  use 
of  the  improvements  for  which  the  letters  patent  were 
granted. 

Oyle  having  obtained  a  rule  to  shew  cause  why  the 
defendant  should  not  deliver  a  further  and  better  particu- 
lar of  the  objections  intended  to  be  relied  on, 

Martin  now  shewed  cause. — By  5  &  6  Will.  4,  c.  88, 
zz2 
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JExek.  rfPUttSt  g.  5^  it  is  enacted^  ''that  in  any  action  brought  against 
any  person  for  inMnging  any  letters  patent^  the  defendant^ 
on  pleading  thereto^  shall  give  to  the  plaintiff,  and  in  any 
scire  facias  to  repeal  any  letters  patent  the  plaintiff  shall 
file  with  his  declaration,  a  notice  of  any  objections  on 
which  he  means  to  rely  at  the  trial  of  such  action,  and  no 
objection  shall  be  allowed  to  be  made  in  behalf  of  such 
defendant  or  plaintiff  respectively  at  such  trial,  unless  he 
shall  prove  the  objections  stated  in  such  notice.''  The 
object  of  that  enactment  was  that  the  defendant  should 
give  notice  to  the  plaintiff  of  the  objections  on  which  he 
bon&  fide  intended  to  rely  at  the  trial,  in  order  that  the 
plaintiff  might  come  to  trial  prepared  to  meet  them  if  he 
could.  That  purpose  is  sufSciently  complied  with  by  the 
present  notice.  It  is  no  objection  to  the  particulars  that 
they  are  substantially  the  same  as  the  pleas  themselves : 
NeUson  v.  Harford  (a).  There  Parke,  B.,  in  delivering  the 
judgment  of  the  Court,  says,  "  The  statute  did  not  mean 
to  say,  nor  do  we  think  that  the  Court  of  Common  Pleas 
[in  the  cases  which  had  been  cited  {b)]  meant  to  decide, 
that  it  would  not  be  sufficient,  in  some  cases,  to  give  no- 
tice in  the  terms  of  the  plea  itself.  The  objection  may 
be  so  completely  and  so  fully  expanded  on  the  record,  that 
a  mere  transcript  of  the  plea  itself  may  be  sufficient ;  in 
other  cases,  the  plea  may  be  so  general  in  its  language, 
as  to  be  insufficient  as  a  notice,  if  transcribed  from  the 
plea  merely.  Each  case  must  depend  on  its  own  peculiar 
circumstances.''  All  that  the  statute  requires  is,  that  the 
defendant  should  state  in  intelligible  language  what  the 
objections  are.  In  Fisher  v.  Dewick  (c),  it  was  held  not  to 
be  sufficient  to  say  that  the  improvements,  or  some  of 
them,  had  been  used  before,  but  that  was  because  it  was 
not  sufficiently  specific  and  intelligible,  and  the  defend* 

(o)  8  M.  &  M.  822.  (<?)    4   Bing.    N.   C.    706;   6 

(6)  BtdnoU  V.  M'Kenzie,  and      Scott,  597. 
Fiiher  v.  Dewick, 
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ant  ought  to  have  pointed  out  which  had  been  Used  Exch,  rf  PUas, 
before.  .  ^^ 


^ 


Heath 

Ogky  in  support  of  the  rule. — The  case  of  Bulnois  v.  Unwik. 
Mackevizie  (a)  is  an  express  authority  that  the  Court  has 
power  to  order  fuller  and  better  particulars  of  objections 
to  a  patent,  when  those  delivered  do  not  comply  with  the 
requisitions  of  the  statute.  Here  the  objections  delivered 
are  a  mere  echo  of  the  pleas.  The  second  particular  ought 
to  have  stated  in  what  respect  the  specification  was  defi- 
cient in  its  description  of  the  invention;  and  the  fourth, 
instead  of  stating  generally  that  the  invention  was  not 
new,  and  was  either  wholly  or  in  part  used  and  made  pub- 
lic before  obtaining  the  letters  patent,  ought  to  have 
pointed  out  those  parts  which  had  been  used  and  made 
public,  and  where  they  had  been  so  used,  to  enable  the 
plaintiff  to  make  inquiry.  Fisher  v.  Dewick  is  an  express 
authority  for  that. 

Lord  Abinoer,  C.  B. — It  appears  to  me,  that  as  to  one 
particular  of  objection,  namely,  the  fourth,  Mr.  Ogle  has 
brought  it  within  the  case  in  the  Common  Fleas,  of  Fisher 
V.  Dewick,  which  decides  that  it  is  not  sufficient  to  say 
that  an  alleged  invention  was  wholly  or  in  part  made  pub- 
lic before  the  obtaining  the  letters  patent,  but  that  it 
should  be  shewn  what  part  was  so  used.  I  think,  there- 
fore, that  the  defendant  ought  to  amend  his  fourth 
objection.  But  I  see  no  objection  to  any  of  the  rest; 
and  with  respect  to  the  second,  surely  it  is  enough  for 
the  defendant  to  say  that  the  specification  does  not  pro- 
perly set  forth  the  invention.  The  legislature  never  in- 
tended that  the  defendant  should  argue  his  case  in  the 
statement  of  objections  which  he  delivers    in  compli- 

(a)  4  Bing.  N.  C.  127 ;  5  Scott,  419. 


CASES   IN   THE  EXCHEaVBBf 


Exek.  rff^^^  anoe  witli  the  act.    The  other  objeetkms  are  quite  suffi- 
cient. 

Pabki^  B.^  Gurnet,  B.,  and  Bolfb,  B.,  ooncmrecL 


Bnle  absolute  as  regarded  the  fourth  objection,  and 
discharged  as  to  the  reat. 


2Vb9.25. 

The  words  in 
the  6  Geo.  4, 
c.  50,  s.  S4,  as 

to  the  coeti  of 
a  ipecial  jury, 
that  nnlen 
the  Judge 
'*  shall  imme- 
diately after  the 
Terdict  certify, 
frc."  mean 
that  the  Judge 
shall  certify 
within  a  rea- 
sonable time 
alter. 


Christie  v,  Richardson. 

X  HIS  cause  was  tried  by  a  special  jury  obtained  at  the 
instance  oi  the  defendant,  and  at  the  trial  a  verdict  was 
found  for  him,  but  no  application  was  then  made  by  him 
to  the  Judge  to  certify  that  the  cause  was  a  proper  one  to 
be  tried  by  a  special  jury :  but  on  the  taxation  of  costs  be- 
fore the  Master  such  a  certificate  was  produced,  (at  what 
period  it  was  obtained  did  not  appear),  and  the  Master  ac* 
cordingly  allowed  the  costs  of  the  special  jury. 

(yMattey  now  moved  for  a  rule  to  shew  cause  why  the 
Master  should  not  review  his  taxation.  By  the  stat.  6  Greo.  4, 
c.  50,  s.  34,  it  is  enacted  ''  that  the  person  or  party  who  shall 
apply  for  a  special  jury  shall  pay  the  fees  for  striking  sudi 
jury  and  all  the  expenses  occasioned  by  the  trial  of  the  cause- 
by  the  same,  and  shall  not  have  any  further  or  other  allow- 
ance for  the  same,  upon  taxation  of  costs,  than  such  person 
or  party  would  be  entitled  unto  in  case  the  cause  had  been 
tried  by  a  common  jury,  unless  the  Judge  before  whom  the 
cause  is  tried  shall,  immediately  after  the  verdict,  certify, 
under  his  hand,  upon  the  back  of  the  record,  that  the  same 
was  a  cause  proper  to  be  tried  by  a  special  jury.''  In  the 
case  of  Waggett  v.  Shaw  (a),  which  was  a  decision  upon  a 


(<t)  »  Camp.  316. 
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similar  dauae  in  the  stat.  34  Geo.  2,  c.  18,  Lord  EOenborouffh,  B^ch.  of  pUom, 

C.  J.  held  that  a  Judge  could  not  certify  for  the  costs  of  a  ^ 

special  jury  on  the  day  after  the  trial.    It  is  true,  that  in      Crbistib 

conBtruing  the  stat.  3  &  4  Vict.  c.  24,  which  enacts  that  when  R,eB ardson. 

in  certain  actions  therein  named  less  than  40^.  damages  are 

given  by  the  jury,  the  plaintiff  shall  have  his  costs, '' unless 

the  Judge  or  presiding  officer  shall  immediately  afterwards 

certify  that  the  action  was  really  brought  to  try  a  right,  &c/' 

the  Courts  have  held  that  it  is  competent  for  the  Judge  to 

give  such  certificate  in  any  reasonable  time  after  the  close 

of  the  trial:  T^offyMon  v.  Gibmm  (a),  Page  ▼.  Pearce  {b) ;  and 

the  question  is,  whether  these  decisions  can  be  considered 

as  overruling  JVaggett  v.  Shaw. 

Feb  Curiam. — ^We  think  that  as  the  words  in  both  acts 
are  similar,  they  ought  to  receive  a  similar  construction, 
and  the  Courts  having  held  that  the  words,  that  the  Judge 
shall  certify  immediately,  may  be  construed  to  mean  within 
a  reasonable  time,  we  ought  to  decide  it  to  be  so  by 
analogy  in  the  present  case. 

Rule  refused, 
(a)  8  M.  &  W.  281.  {h)  Id.  677. 


Sandfobd  v.  Alcock.  ^j     a. 

ivo©.  25. 

X  HIS  was  an  action  of  detinue  for  six  pieces  of  timber  The  plaintiff 

and  a  carriage.    The  cause  was  tried  before  Lord  Denmany  ordkr"to  wnend 

C.  J.,  when  the  jury  found  a  general  verdict  for  the  plain-  *»»«  P<»«e*  f* 

tifP,  '^  damages  £12,  to  be  reduced  to  1^.  on  giving  up  o'clock  on  the 

the  timber  and  carriage.'^     Some  evidence  was  given  at  yember,  but'did 

not  draw  it  up 
until  the  23rd,  and  it  was  not  served  until  four  o'clock  on  the  24th : — Held^  that  as  no  fresh 
step  could  have  been  taken  by  the  defendant,  the  plaintiff  had  not  abandoned  the  order. 

A  Judge's  direction  as  to  the  amendment  of  a  postea  cannot  be  questioned  in  the  Court  above, 
for  there  is  no  power  to  compel  the  production  of  his  nolM  of  the  trM. 
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Exeh,  of  PUoif  the  trial  of  the  value  of  the  timber^  and  to  prove  it  to  be 
^  ^^'   ^     worth  £2,  but  there  was  contradictory  evidence  on  this 
Sandforo     point,  and  no  question  was  asked  abont^  nor  did  the  jmy 
Alcock.      find,  the  value  of  the  carriage  separately.    Early  in  this 
term  a  rule  was  obtained,  on  the  authority  of  Fawley  v» 
HoUy  (a)  and  Cheyney^a  Case  (b),  to  set  aside  the  verdict 
on  the  ground  that  the  jury  had  not  found  the  value  of 
each  article  for  which  the  action  was  brought.     On  the 
1 9th  of  November,  a  summons  was  taken  out  returnable 
before  Lord  Denman,  C.  J.,  at  half-past  nine  o'clock  on 
the  morning  of  the  22nd,  to  amend  the  postea,  and  an  or- 
der was  made  by  his  lordship  to  distribute  the  damages, 
viz.  £2  for  the  timber,  and  j64  for  the  carriage ;  but  it  was 
not  drawn  up  until  the  23rd,  and  not  served  until  fonr 
o'clock  on  the  24th,  the  following  day,  being  the  last  day 
of  term. 

Atkinson  now  moved  to  set  that  order  aside,  on  two 
grounds. — First,  Lord  Denman  had  no  authority  to  make 
this  order,  inasmuch  as  there  was  nothing  on  his  lord- 
ship's notes  to  amend  by.  There  was  some  evidence  at  the 
trial  of  the  timber  being  worth  £2,  and  that  must  there* 
fore  be  taken  to  be  its  value;  but  there  was  no  evidence 
as  to  what  the  value  of  the  carriage  was.  [Lord  Abinger, 
C.  B. — ^The  remainder  must  of  course  be  the  value  of 
the  carriage.]  Not  necessarily  so.  The  residue  of  the 
damages,  if  not  the  whole,  may  have  been  given  for  the 
detention  of  the  timber;  and  the  legal  inference  is  so. 
The  order  itself  clearly  shews  the  want  of  authority ;  for, 
by  the  order,  the  carriage  is  valued  at  £4s,  not  at  the  residue, 
and  there  is  still  £6  of  the  sum  given  by  the  jury  unac- 
counted  for.  The  jury  did  not  find  any  value ;  they  only 
found  damages.  Secondly,  the  order  ought  to  have  been 
drawn  up  and  served  on  the  22nd,  or  at  the  latest  on  the 

(a)  2  W.  Bla.  853.  (b)  10  Rep.  119  b. 
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28rd,  and  the  plaintiff^  by  not  serving  it  until  four  o'clock  s*ch.  rf  PUat^ 
on  the  24th.  must  be  taken  to  have  abandoned  it.    The  '  ^ 

authorities  shew  that  the  order  ought  to  be  drawn  up  SANDFomo 
"forthwith/'  otherwise  it  may  be  treated  as  waived;  and  alcock. 
whether  any  fresh  step  either  has  or  could  have  been 
taken  in  the  interim^  is  immaterial;  for  the  rule  is  impera- 
tive^ and  the  opposite  party  has  a  right  to  know  within  a 
reasonable  time  whether  the  rule  would  be  drawn  up  or 
not:  Kenney  v.  Hutchinson  (a). 

Lord  Abinoeb^  C.  B. — I  think  we  ought  not  to  hear  an 
application  to  set  aside  an  order  to  amend  the  postea. 
There  can  be  no  appeal  to  the  Court  to  control  a  Judge's 
discretion  as  to  such  an  amendment^  for  there  is  no  power 
to  compel  a  production  of  his  notes.  As  to  the  other 
pointj  it  is  clear  that  the  defendant  could  not  have  taken 
any  fresh  step;  and  therefore  I  think  the  plaintiff  ought 
not  to  be  considered  as  having  abandoned  the  order. 

FarkEj  B.^  Gubney^  B.,  and  Bolfe,  B.  concurred. 

Bule  refused. 

(a)  6  M.  &  W.  134. 


Begina  v.  Austik. 

In  the  year  1826^  a  writ  of  immediate  extent  issued  The  sheriff 
against  the  defendant,  who  was  a  bankrupt,  under  which  J*o*In  extent"** 
a  levy  was  made.    A  sum  of  money  having  recently  come  *^*^  ^«  ^*^ 

1  ieised  money 

into  the  hands  of  the  Accountant-general  in  bankruptcy  into  the  handi 
as  part  of  the  bankrupt's  estate,  a  second  extent  was  issued,  and  it  appear'- 

ing  that  the 
money  wai  in  the  hands  of  the  Accountant-general  in  bankruptcy,  the  Court  made  an  order 
absolute  for  the  sheriff  to  pay  over  the  money,  but  refused  to  make  the  Accountant-general  in 
Bankruptcy  a  party  to  the  order.  The  sheriff  having  applied  to  the  Court  of  Review  for  an 
•irder  for  the  Accountant-general  in  bankruptcy  to  pay  over  the  money  to  him,  the  order  was 
refused,  on  the  ground  that  the  sheriff  had  no  locus  sundi  in  that  Court  This  Court  afterwards 
discharged  the  common  order  on  the  sheriff. 
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Exek.  of  PUoMn  directed  to  the  sheriffs  of  London,  to  which  they  re- 

^  1842.  ^     tnmed  that  they  had  found  money  belonging  to  the  defend- 

&BOINA       ant  in  the  hands  of  the  Accountant-general  of  the  Court 

AumN.       of  Bankruptcy,  which  money  "they  had  seized  into  the 

hands  of  our  Lady  the  Queen/' 

In  Midiaelmas  Term,  1841,  Jervis  moved  for  an  order 
that  the  sheriffs  of  London  and  the  Accountant-general 
in  bankruptcy  should  pay  over  the  money  to  the  sure- 
ties to  the  Crown.  The  application  was  made  upon  an 
affidavit  of  the  above  facts,  and  that  notice  of  the  motion 
had  been  duly  served.  It  was  admitted  that  the  ordi- 
nary course  was  to  apply  for  an  order  upon  the  sheriffs 
only,  but  as  the  money  was  not  in  their  possession,  but  in 
the  hands  of  the  Accountant-general  in  bankruptcy,  whom 
the  sheriffs  had  no  means  of  compelling  to  pay  it  over,  he 
should  be  made  a  party  to  the  rule.  [Rolfe,  B. — Is  not 
your  remedy  by  application  to  the  Court  of  Bankruptcy? 
There  surely  must  have  been  cases  in  the  Court  of  Qian- 
cery  with  respect  to  the  Accountant-general  there.  Parke, 
B. — How  can  you  make  the  Accountant-general  in  bank- 
ruptcy a  party  to  the  suit  ?  Suppose  the  money  had  been 
received  by  a  third  person,  it  would  then  constitute  a  debt 
which  must  be  recovered  in  the  ordinary  way  by  scire 
facias.  The  Accountant-general  is  not  an  officer  of  this 
Court,  and  I  do  not  see  how  we  can  make  an  order  upon  a 
person  who  is  not  an  officer  of  this  Court.  Ton  had  better 
take  an  order  upon  the  sheriff  only.] 

Lord  Abingcr,  C.  B. — Take  an  order  absolute  upon  the 
sheriffs,  and  then  they  may  apply  to  the  Court  of  Bank- 
ruptcy. 

The  common  order  was  accordingly  made  upon  the  she- 
riffs, dated  the  18th  of  November,  1841,  and  thereupon 
they  petitioned  the  Court  of  Bankruptcy  that  the  money 
should  be  paid  out  of  the  bands  of  the  Accountant-gene- 
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ral  in  bankrnptcy  to  the  sheriffs,  for  the  use  of  the  Crown.  Exeh.  nf  puom^ 


The  Judge  of  the  Court  of  Bankruptcy  made  an  order  ac- 
cordingly, and  the  bankrupt's  assignees  then  petitioned  the 
Lord  Chancellor  for  an  order  to  review  the  decision  of  the 
Judge  in  bankruptcy.  The  matter  was  again  heard  in  the 
Court  of  Review,  and  on  such  re-hearing  the  learned  Judge 
rescinded  the  former  order,  on  the  ground  that  the  sheriffs 
had  no  locus  standi  in  the  Court  of  Review. 

On  the  25th  of  November,  1841,  a  rule  was  obtained  in 
this  Court  by  the  sheriffs,  calling  upon  the  defendants  to 
shew  cause  why  the  order  of  the  18th  of  November  should 
not  be  discharged;  and  in  Michaelmas  Term,  1842,  fV,  H. 
Watson  obtained  a  rule  to  shew  cause  why  that  rule  should 
not  be  made  absolute,  and  why  the  sheriffs  should  not  be 
at  liberty  to  amend  their  return.    Against  the  latter  rule 

Jervis  now  shewed  cause. — There  are  two  modes  by 
which  the  Crown  obtains  possession  of  the  debts  or  chattels 
of  its  debtors ;  the  one  is,  where  the  sheriff  returns  that 
the  debtor  is  possessed  of  certain  goods  which  he  the  sheriff 
has  seized  into  the  hands  of  the  Crown;  or  the  sheriff  may 
return  that  a  third  party  has  possession  of  the  goods,  so  as 
to  enable  the  Crown  to  issue  a  scire  facias.  In  the  present 
case  the  sheriffs  have  created  the  diflSculty,  by  their  informal 
return.  It  was  found  by  the  inquisition  that  the  money 
was  in  the  hands  of  the  Accountant-general  in  bankruptcy, 
and  therefore  they  should  not  have  returned  that  they  had 
seized  the  money  absolutely. 

Watson,  contra,  was  not  called  upon. 

Lord  Abinoer,  C.  B. — I  think  the  rule  ought  to  be  made 
absolute  for  the  discharge  of  the  common  order. 

Rule  absolute  to  discharge  the  common 
order  of  the  18th  of  November,  1841. 


1842. 
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Bxeh.  of  Pieat, 
1842. 


VACATION  SITTINGS  AFTEIl  MICHAELMAS 
TERM. 


Dee.  3.  CooPER  v.  BoBiNsoN  and  Another. 

In  repieTin,  the  JtvEPLEYIN.  — The  defendants  made  cognizance  as  the 

cogniiancefor'  bailiffs  of  onc  John  Heaton,  and  alleged  that  the  pLiin- 

hiif  a  year's  ^jj  ^^  tenant  to  Heaton  of  a  farm  and  lands,  at  a  rent  of 

rent  due  at  ' 

Michaeimat,  86/..  payable  half-yearly  on  the  25th  of  March  and  the 

1841,  forafarm  ,    ^/„  ^      ^         ,     ,  ,        .    ^      ,  ,.         .       ,  - 

held  by  the  29th  of  September,  and  that  the  defendants  distrained  for 

S!1?!Tt"a"rent  balf  a  jcar^s  rent  ending  the  29th  of  September,  1841. 
of  86/..  payable      p^g^  in  bar,  that  after  the  said  rent  had  become  due  to 

half-yearly  at  ' 

Lady.day  and  the  Said  John  Hcaton  as  in  the  cognizance  mentioned,  before 

the  piainttflf  the  Said  time  when  &;c.,  hj  a  certain  indenture  made  be« 

that^by  an  \n^'  twccu  the  Said  John  Heaton  and  the  plaintiff,  to  wit,  on 

denture  made  i]^q  jgth  of  November,  1841,  and  purporting  to  be  made 

between  J.  xl« 

and  the  plain-  ou  the  Ist  of  February,  1841,  but  which  was  in  fact  made 

to  be  made  on  ^^er  the  29th  of  September,  1841,  and  after  the  said  rent 

1841  *buf  wWch  ^*^  become  due  and  payable  [profert],  the  said  John  Hea- 

wasinfactmade  ton  released  the  plaintiff  £rom  the  said  rent  which  had 

after  Michael-  i-^t./.. 

mas,  1841,  and  SO  bccomc  duc,  and  the  payment  thereof.     Venncation. 
becamrdue!^  The  replication  set  out  the  indenture  in  hsec  verba.     It 

J.  H.^rcieaied  "[^^e  date  the  1st  of  February,  1841,  and  was  a  lease  from 

from  the  rent  John  Hcaton  to  the  plaintiff  of  a  messuage  and  lands,  to  hold 

set*out^hrin-"  from  the  30th  of  July,  1840,  for  the  term  of  fourteen  years, 

tTdlU^'ut^  at  a  rent  of  86/.,  payable  half-yearly  on  the  25th  of  March 

Feb.,  1841,  and  ^nd  29th  of  September,  the  first  payment  to  begin  and  be 

J.  H.  to  the  made  "  on  the  25th  of  March  next/^    The  replication  then 

farm,  to  hold'  avcrrcd,  that  the  said  rent  in  .the  cognizance  mentioned 

isS)^^r(l^lV  was  and  is  rent  which  became  due  after  the  25th  day  of 

teen  years,  at  a 

rent  of  86/.  payable  half-yearly  at  Lady-day  and  Michaelmas,  the  first  payment  to  be  made  at 

Lady-day  next: — Held,  that  this  was  no  release  of  the  rent  for  which  the  cogniaanoe  was 
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March  next  after  the  said  1st  day  of  February,  1841^  that  Bxek.  of  Pha», 

1842 
is  to  say^  on  the  29th  day  of  September^  1841^  as  in  the 

cognizance  alleged.    Verification. 

Special  demurrer^  on  the  ground  (inter  alia),  that  the 

replication  has  not  in  any  way  denied  the  release  stated  in 

the  plea  in  bar;  it  therefore  admits  such  release^  and  that 

the  plaintiff  is  entitled  to  maintain  his  action.— Joinder  iu 

demurrer. 

Jervis,  in  support  of  the  demurrer. — ^The  replication  is 
informal  in  several  respects ;  but  the  defendants  will  pro- 
bably contend  that  the  plea  in  bar  is  bad.  The  question 
is^  whether  the  deed  set  out  in  the  replication^  coupling  it 
with  the  averments  in  the  plea^  operates  as  a  release  of  the 
rent.  It  is  submitted  that  the  deed  took  effect  only  from 
the  day  of  its  actual  execution^  which  was  subsequent  to 
the  29th  September^  1841^  and  therefore  the  effect  was 
that  the  plaintiff  was  released  firom  the  payment  of  rent 
from  July^  1840,  until  the  25th  March  next  after  the  exe- 
cution of  the  lease,  that  is,  the  25th  March,  1842.  [Parke, 
B. — But  what  is  there  to  exempt  him  from  payment,  under 
a  former  contract  antecedent  to  the  deed,  of  rent  due  be- 
fore the  25th  March  ?]  The  lease  is  in  operation  from  the 
80th  July,  1840. 

Hayes,  contra. — ^The  cognizance  does  not  claim  the  rent 
under  the  lease  set  out  in  the  replication,  but  under  a  pre- 
vious contract  of  tenancy.  A  demise  to  the  plaintiff  is 
admitted  by  the  plea  in  bar.  It  is  agreed  that  a  deed 
has  no  operation  but  from  the  time  of  its  execution ;  Clay- 
ton's  case  (a),  Oshey  v.  Hicks  (4),  Steele  v.  Mart  (c),  Shep. 
Touch.  108 :  this  deed  therefore  took  effect  from  the  time 
of  its  actual  delivery,  which  was  subsequent  to  the  time  at 
which  the  rent  in  question  became  due.  How  could  it 
have  any  operation  to  confer  on  the  tenant  a  title  to  the 
land  rent  free  for  the  time  past?    The  statement  of  a  term 

(o)  5  Rep.  1.  (6)  Cro.  Jac.  263.  (f)  4  B.  &  Cr.  272. 
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E*ek.  •/  Pkiu,  of  fourteen  yeaw  from  the  30th  July,  1840,  ia  merely  by 
way  of  computation  of  the  Bubaequent  period  for  which 
the  lease  is  to  run. 

Pabke,  B. — ^There  is  nothing  to  exempt  the  plaintiff 
from  the  payment,  under  a  previous  contract,  of  rent  due 
befiMre  the  execution  of  the  indenture.  The  ^  term"  in  the 
lease  only  designates  the  time  for  which  it  is  to  run,  by 
way  of  calculation,  not  as  conveying  any  interest.  It  is 
but  a  different  way  of  saying  that  it  is  a  term  for  twelve 
years  and  eight  months  to  come.  It  is  clear  the  deed  does 
not  operate  to  release  the  plaintiff  from  the  liability,  under 
the  demise  which  is  admitted  by  the  plea  in  bar,  to  pay  a 
rent  of  86/.'  half-yearly.  The  judgment  must  be  for  the 
defendants. 

GuBNEY,  B.,  and  B.olfe,  B.,  concurred. 

Judgment  for  the  defendants. 


Dec.  6.         Whitehead  and  Others,  Assignees  of  Richard  Bbnbow, 

a  Bankrupt,  i;.  Walkeb. 

The  indorsee  of  iVSSUMPSIT  by  the  assignees  of  the  indorsee  against  the 

or  notV  takes\t  ii^dorscr  of  a  bill  of  exchange.      The  declaration  stated,  that 

th^equia^'  ^^  *^®  ^^^  ^^  August,  1834,  and  before  the  bankruptcy  of 

ariiing  out  of  Bcubow,  certain  persons  made  their  bill  of  exchange  in  writ- 

tranMction  it-  iug,  directed  to  Grayhurst  &  Co.,  and  payable  to  the  defend- 

!ubject*io"any  *^*i  ^^^^  *^®  defendant  indorsed  the  bill  to  W.  Swainson, 

collateral  ciwm  ^ho  indorsed  it  to  WiUis  &  Swainson,  who  indorsed  it  to 

existing  be-  ' 

tweentbe  Bcubow  before  his  bankruptcy.     Averment,  that  Gray- 

to  u.^*^  TberU     hurst  &  Co.  rcfuscd  to  accept  the  bill,  and  that  the  same 
^^^'^yZt.    was  protested,  &c.(«). 

dortee  of  an 

overdue  note  against  tbe  payee,  a  distinct  debt  due  to  tfae  payee  from  a  former  indoraee  cannot 

be  set  off. 

(a)  See  the  fonner  caae  of  Whitehead  v.  Walker,  9  M.  &  W.  506. 
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Plea^  that  after  the  indorsement  of  the  bill  to  Willis  &  Egeh.  of  pua», 
Siriunson,  and  before  and  at  the  time  when  it  was  indorsed     ^   ^^'  ^ 
by  them  to  Benbow^  Willis  &  Swainson  were,  and  still  are,    Whitxhbad 
indebted  to  the  defendant  in  certain  large  sums  of  money,      Walssk. 
amounting  in  the  whole  to  £1000,  in  respect  of  certain  bills 
of  exchange,  &c.»  goods  sold  and  delivered,  &c.  &;c.    Aver- 
ment, that  the  said  sums  so  due  from  Willis  &  Swainson  to 
the  defendant  exceeded  the  amount  of  the  said  bill  of  ex- 
change ;  of  all  which  premises  Benbow,  at  the  time  of  the 
said  indorsement  thereof  to  him  by  Willis  &  Swainson,  had 
notice;  and  that  the  said  bill  was  indorsed  by  them  to 
Benbow,  after  it  had  so  been  so  refused  acceptance  and 
had  been  protested  as  in  the  declaration  mentioned,  and 
after  it  had  become  due.    Verification. 

Breplication,  de  injuria. 

Special  demurrer,  and  joinder  therein. 

Bovill,  in  support  of  the  demurrer. — First,  the  replication 
is  dearly  bad,  for  the  plea  consists  not  of  matter  of  excuse, 
but  of  matter  which  goes  in  discharge  or  extinguishment 
of  the  defendant's  liability  upon  the  bill.  It  will  be  said, 
however,  that  the  plea  is  bad  in  substance,  and  affords  no 
answer  to  the  action,  on  the  huthontyot Burrauffh  Y.Mosa{a). 
But  a  party  who  takes  a  bill  of  exchange  after  it  is  due, 
takes  it  with  all  its  equities,  both  direct  and  collateral. 
And  it  was  expressly  held  by  Coleridge^  J.,  in  GoodaU  v. 
Bap  (6),  that  a  party  who.  takes  a  promissory  note  from  the 
payee,  with  a  knowledge  that  the  payee  is  indebted  to  the 
maker  in  a  larger  amount,  cannot  recover  upon  the  note 
against  the  maker.  That  case  is  strictly  in  point  for  the 
defendant. 

Cramptan,  contra,  was  stopped  by  the  Court. 

Fark£,  B. — It  is  unnecessary  to  determine  whether  the 

(a)  10  B.  &  C.  558.  (6)  4  Dowl.  P.  C.  76. 
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Exeh.  of  Phot,  replication  is  good  or  not.  for  we  think  the  plea  is  bad  in 
1842  1 

^  '  .     substance,  on  the  authority  of  Burrough  v.  Moss.    That 

Whitbhbad  case  decides,  that  the  indorsee  of  an  overdue  promissoiy 
Walkir.  '^^^^  takes  it,  as  against  the  maker,  with  all  the  equities 
arising  out  of  the  note  transaction  itself,  but  not  subject 
to  a  set*off  in  respect  of  a  debt  due  from  the  indorser  to  the 
maker  of  the  note,  arising  out  of  collateral  matters.  For 
example,  if  the  note  be  released  or  discharged,  the  plaintiff 
^  under  such  circumstances  cannot  make  a  title  to  it.  But 
a  set-off  is  not  an  equity;  it  is  a  mere  collateral  matter;  it 
is  a  right  to  set  off  a  cross  demand  against  the  plaintiff's 
cause  of  action,  which  was  introduced  to  prevent  a  multi- 
plicity of  actions.  The  case  of  Burrough  v.  Moss  is  good 
law,  and  has  been  recognised  in  this  Court.  Nor  do  I  think 
that  case  is  affected  by  the  decision  of  Coleridge,  J.,  in 
GoodaU  V.  Ray,  It  seems  to  me  that  either  there  must  be 
some  inaccuracy  in  the  report,  or  there  must  have  been  in 
that  case  that  sort  of  formal  notice  to  the  plaintiff  which  is 
equivalent  to  an  agreement  to  set  off  the  cross  demand  as 
against  him.  On  that  ground  the  case  may  perhaps  be 
supported; 'otherwise  I  cannot  assent  to  the  position,  that 
a  mere  notice  of  a  set-off  between  the  payee  and  the  maker 
can  operate  to  restrict  the  negotiability  of  a  promissory  note. 
Besides,  the  decision  of  the  point  was  unnecessary  in  that 
case,  inasmuch  as  the  plaintiff's  demand  was  for  a  sum  less 
than  the  amount  of  the  note.  I  cannot,  therefore,  consider 
that  case  as  an  authority  that  mere  notice  of  the  set-off 
makes  any  difference.  Our  judgment  must  be  for  the 
plaintiffs. 

Alderson,  B. — I  am  of  the  same  opinion.  If  the  doc- 
trine advanced  on  the  defendant's  part  were  correct,  no  one 
would  be  able  to  tell  whether  certain  instruments  were 
negotiable  or  not;  for  their  negotiability  would  depend 
on  the  will  of  a  third  person.  No  one  could  tell  whether 
the  maker  would  set  off   his  claim  against  the  prior 
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party  or  not :  if  he  will  not,  the  note  is  negotiable,  other-  Exeh.  of  puat, 

wise  it  is  not.     Burrough  v.  Moss  lays  down  the  true  rule,  ^     ^^'  ^ 

that  the  indorsee  of  an  overdue  bill  is  subject  to  those  Whitehead 

equities,  and  those  only,  which  affect  the  bill  itself.  Walkeb. 

OuBNKT,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiffs. 


England  v.  Wall.  j)gc,  e. 

J.  RESPASS  quare  clausum  fregit.  Plea,  that  long  be-  in  trespass  qu. 
fore  and  at  the  said  time  when  &c.,  the  defendant  was,  JJ'^fy^oy*. 
and  from  thence  hitherto  hath  been,  and  still  is,  occupier  mentof  i  right 

.1.11  11  1  "«r  °^  ''•y  ^^^^  *"* 

of  a  certain  close  with  the  appurtenances,  called  W.,  near  plaintiff's  dose, 

the  said  close  in  the  declaration  mentioned,  in  which  &c. :  pfenofaciose 

and  that  the  defendant,  while  he  was  such  occupier,  and  f*"**^  ^'*  ^^^ 

'  r      *  twenty  years 

all  the  occupiers  of  the  said  close  called  W.,  have  for  and  next  before  the 
during  the  whole  period  of  twenty  years  next  before  the  of  the  suit,  un- 
commencement  of  this  suit  used  and  enjoyed  as  of  right  a  2^^'3  wul'4, 
certain  carriage  and  drift  way  firom  &c.  over  and  along  the  ^j  ?*».••  2,  the 
said  close  of  the  plaintiff  in  which,  unto  and  into  the  pUed,  thatte- 
said  close  called  W.,  &c.,  for  any  agricultural  purpose : — jus-  oTtwemj^ears 
tifying  the  trespasses  in  the  use  of  that  way.  t^rplw foilr 

Replication,  that  long  before  the  said  period  of  twenty  ^-  C-  ^^ 

,  ,  -rrr    ^  .      ,  .      ,  .      scised  in  fee,  as 

years  m  the  plea  mentioned,  one  W.  C.  was  seised  in  his  weU  of  the  close 
demesne  as  of  fee,  as  well  of  the  said  close  in  which  &;c.  as  l^e^decUrairon 
of  the  said  other  close  called  W. ;  and  that  the  said  W.  C.  ".e^***^  *'*"!. 

'  ^  ^  called  W.,  and 

continued  to  be  so  seised  of  the  said  closes  respectively  for  continued  so 
and  during  part  of  the  said  period  of  the  twenty  years  in  parVof  the  Mid 
the  plea  mentioned,  to  wit,  until  and  upon  the  10th  day  of  Jew"? to*^!!"'^ 

until  &c.,  when 
he  died  so  seised  :-^HM  bad  on  special  demurrer ;  for  that  unity  of  teitin  was  not  inconsistent 
with  the  right  as  alleged  in  the  plea,  and  unity  otpowetaian  (if  that  were  meant  by  the  repli- 
cation) might  have  been  given  in  evidence  under  a  traverse  of  the  right  as  alleged  in  the  plea. 

VOL.  X.  AAA  H.  W. 
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jifeA.  pf  Pieatt  FebmaiT.  1828.  when  the  said  W.  C.  died  so  seised  as 

1842 

_    ^_^    aforesaid. — Verification. 

Special  demurrer^  assigning  for  causes^  that  the  allega- 
tion made  in  the  replication^  that  W.  C.  was  seised  in  fee, 
must  be  held  to  imply,  until  the  contrary  be  shewn,  that 
the  said  W.  C,  was  the  occupier  of  both  the  doses^  and 
therefore  the  replication  amounts  to  an  allegation  of  unity 
of  possession,  which  is  a  matter  of  evidence  that  might 
have  been  proved  to  negative  user  as  of  right,  under  a  tra- 
verse of  such  user;  or  it  is,  at  least,  doubtful  and  uncer- 
tain whether  the  plaintiff  intends  to  rely  on  the  replication 
as  so  alleging  a  unity  of  possession,  or  as  setting  up  a  mat- 
ter which  the  proviso  at  the  end  of  the  fifth  section  of  the 
Stat.  2  &  8  Will.  4,  c.  71,  requires  to  be  replied,  and  that, 
under  that  proviso,  the  matter  replied  is  not  sufficient,  and 
does  not  negative  the  possible  validity  of  such  a  right  as  is 
claimed  by  the  plea. 

Joinder  in  demurrer. 

The  following  additional  point  was  noted  in  the  margin, 
on  the  part  of  the  plaintiff: — ^That  the  replication  is  bad 
on  general  demurrer,  on  the  ground  that,  notwithstanding 
an  unity  of  seisin  of  the  fee,  such  a  right  of  way  may  exist 
as  is  claimed  in  the  plea,  and  that  the  replication  should 
have  stated  further  matters  to  negative  the  existence  of 
the  right,  as  it  is  not  sufficient  to  allege  one  matter 
alone,  which  may  or  may  not  negative  the  right,  accord- 
ingly as  it  may  or  may  not  be  combined  with  other  mat- 
ters not  alleged. 

Hayward,  in  support  of  the  demurrer. — ^The  question  in 
this  case  arises  upon  the  fifth  section  of  the  Prescription 
Act,  2  &  8  Will.  4,  c.  71.  And  upon  the  established  con- 
struction of  that  section,  this  replication  is  clearly  bad,  in 
whatever  way  it  be  read*  If  it  be  taken  to  allege  a  unity 
of  Minn  in  W.  C,  inthestrictsenseof  the  words,  it  affords 
no  answer  to  the  plea,  because  it  is  consistent  with  that 
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allegation  that  the  defendant  may  hare  acquired  an  ease-  ^^^  9f  ^^<»* 

ment  as  against  the  owner  of  the  fee.    On  the  other  hand, 

if  it  mean  a  unity  of  possession  merely,  then,  although  it 

affords  an  answer  to  the  plea,  it  is  bad  in  form,  as  amount*^ 

ing  to  an  argumentative  traverse  of  the  defendant's  user 

as  of  right.     [Parhe,  B. — Unity  of  seisin  may  be  without 

possession;  if  coupled  with  possession,  then  it  is  evidence 

to  support  a  traverse  of  the  way  claimed.]  — ^The  Court  then 

called  on 

Tbm/tfwon,  contrL — ^The  replication  is  good.  It  con- 
fesses the  defendants  enjoyment,  and  does  not  imply  a 
unity  oi  possession  on  the  part  of  W.  C.  The  plea  alleges  a 
user  of  the  way  for  twenty  years ;  that  must  be  taken  to  be 
admitted  by  the  replication ;  and  then  unity  of  seisin  is  an 
answOT,  by  shewing  that  the  enjoyment  was  not  good  for 
that  period,  as  against  the  owner  of  the  fee.  Kinloch  v. 
Nevile  (a)  is  an  authority  to  shew  that  this  is  matter  which 
ought  to  be  specially  replied.  It  must  be  assumed  that 
the  defendant  relies  on  a  modem  right,  and  this  the  repli- 
cation disposes  of,  by  shewing  that  it  was  not  available  as 
against  the  owner  of  the  fee.  If,  indeed,  the  plaintiff  were 
bound  to  get  rid  of  every  supposable  right  of  way,  it  must 
be  admitted  that  the  replication  could  not  be  supported; 
but  the  defendant,  under  his  plea,  can  give  in  evidence 
a  modem  right  of  enjoyment  only.  It  cannot  be  con- 
tended that  the  plaintiff  is  bound  to  afford  an  answer  to 
an  enjoyment  for  forty  years.  If  the  defendant  meant  to 
rely  on  an  enjoyment  as  of  right  for  a  longer  period  than 
twenty  years,  he  ought  to  plead  accordingly.  It  is  suffi- 
cient in  the  first  instance  for  the  plaintiff  to  answer  a  mo- 
dem right,  leaving  the  defendant  to  rejoin  a  more  ancient 
right,  if  it  exist.  He  then  cited  and  referred  to  the  follow- 
ing authorities: — Yin.  Abr.,  Extinguishment,  A.  to  C, 

(a)  6  M.  &  W.  795. 
A  A  a2 
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Etek.  of  Pleat,  Bright  V.    Walker  (a),   Buckby  v.    Coles  (ft),  WhaUey  v. 
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Tompeon  (c).  Holmes  ▼.  Goring  (d),  Barlow  v.  Rhodes  (e), 
England      James  V.  P/im/  (/),  7fc*fc  V.  Broum  (^),  Bat/«y  v.  Apple- 
wIU.        yard  (A). 

Hayward,  in  replj. — The  5th  section  of  the  statute  em- 
powers a  partjr  to  allege  the  enjoyment  of  an  easement  as 
of  right,  for  such  period  as  shall  apply  to  his  case ;  and  as 
the  defendant  might  under  his  plea  give  evidence  of  more 
than  one  kind  of  easement, — ^as  for  instance,  an  easement 
by  prescription, — ^the  plea  is  not  answered  by  a  replication 
which  applies  to  one  species  of  easement  only,  namely,  a 
modem  right  of  way.  Besides,  the  right  of  way  claimed  in 
the  plea  is  consistent  with  the  unity  of  seisin  alleged  in 
the  replication.  Further,  it  may  well  be  contended  that 
the  proper  construction  of  the  replication  is,  that  W.  C.  was 
not  merely  seised  but  actually  possessed  of  the  two  closes 
during  part  of  the  twenty  years.  In  Stoti  v.  Siott  (t),  it  is 
laid  down  that  an  allegation  of  seisi^i  primft  facie  implies 
occupation,  unless  the  contrary  be  shewn  in  pleading.  The 
replication  is  therefore  an  argumentative  denial  of  the  de- 
fendants possession  during  the  twenty  years.  [Parke,  B. 
— ^The  argument  on  the  part  of  the  plaintiff  is,  that  the 
replication  confesses  an  enjoyment  in  fact,  but  shews  that 
it  was  not  good  as  against  the  owner  of  the  fee.]  It  ought 
to  have  confessed  an  enjoyment  as  of  right— that  is,  an 
apparently  rightful  enjoyment,  and  to  have  got  rid  of 
it  by  shewing  that  it  arose  from  permission,  or  the  like. 
It  may  be  that  a  good  answer  might  have  founded  upon 
the  seisin  of  W.  C,  if  the  requisite  allegations  had  been 
added;  as,  for  instance,  that  the  defendants  user  was 

(a)  1  C,  M.&  R.  211.  (/)  4Ad.&E.749;6N.&M.282. 

(&)  5  Taunt  311.  (^)  4  Ad.&E.369;  6N.&M.23a. 

(c)  1  Bos.  &  P.  371.  W  9Ad.&£.161;3N.&P.257. 

(i)  2  Bing.  76  ;  9  Moore,  166.  (t)  16  East,  343. 
(f)  1  C.  &  M.  439. 
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under  a  license  from  him ;  but  no  such  fact  appears  in  this  Bxek.  «/  PUat, 
replication.  ,  ^^^' 

Per  Curiam. — If  it  be  a  seisin  with  possession,  that 
is  evidence  under  a  traverse  of  the  right  as  alleged  in 
the  plea.  The  plaintiff  had  better  amend  Us  replica- 
tion. 

Leave  to  amend  accordingly,  on  payment  of  costs; 
otherwise 

Judgment  for  the  defendant. 


HiGGiNs  V.  Green  and  Another,  Esqs.  Dee.  6. 

J.  HIS  was  an  action  of  trover  against  the  defendants,  By  a  local  act 
justices  of  the  town  of  Bedford,  for  issuing  warrants  of  ment  onhe*^" 
distress,  under  which  the  plaintiff's  goods  were  taken,  for  %^f^Q^% 
nonpayment  of  rates.    The  following  case  was  stated  by  c.  cxxviii),  the 

^  cominusionen 

consent  of  the  parties,  for  the  opinion  of  this  Court.  therein  men- 

By  a  local  act  of  the  43  Geo.  3.  c.  cxxviii  (a),  for  improv-  Tn^wfed^by 

8.  87)  with  all 
the  powers,  proTtsioni,  and  authorities,  and  were  to  be  in  the  receipt  and  possession  of  all  com- 
positions, rates,  &c.  granted  by  the  13  Geo.  8,  c.  78,  and  the  surveyors  to  be  appointed  by  the 
commissioners  were  to  have  the  same  powers  of  demanding,  collecilng,  and  recovering  payment 
of  such  compositions  &c.  as  under  that  act.  By  s.  39,  the  then  surveyors  of  the  highways 
within  the  ambit  of  the  act  were,  on  a  day  to  be  appointed  by  the  commissioners,  to  produce  to 
them  their  accounts,  and  to  pay  over  all  balances  in  their  hands  to  the  treasurer  of  the  commis- 
sioners, and  thenceforward  their  office  was  to  be  determined.  By  s.  50,  the  commissioners  were 
empowered,  in  order  to  ndse  money  for  carrying  the  purposes  of  the  act  into  execution,  to  lay 
one  or  more  rates  once  in  every  year,  or  oftener  if  necessary,  on  all  houses,  shops,  &c  within 
the  town,  so  as  such  rates  shoiUd  not  ezeeed  Bd,  in  the  pound  in  a  year  on  their  yearly  value. 
By  a  subsequent  act,  50  Geo.  3,  c  Ixzxii,  reciting  that  the  commissioners  had  borrowed  consider- 
able sums  of  money  on  the  rates,  and  that  they  were  inadequate  to  the  purposes  of  the  act, 
the  power  of  rating  houses,  shops,  &c,  was  extended  from  Sd,  to  1#.  in  the  pound  in  the  year. 
Held,  that  the  commissioners  had  no  power,  in  case  the  rates  so  levied  proved  insufficient  for 
the  purpose  of  the  act,  to  levy  a  subsidiary  rate  by  application  to  be  made  to  the  Justices  by 
the  surveyor,  under  the  18  Geo.  3,  c.  78,  s.  45. 

(a)Thefollowinggection8areina-  and  in  the  receipt  and  possession 
ierial  to  the  case.  Sect.  37  enacts,  of  all  compositions,  rates,  assess- 
that  the  commissioners  shall  be  in-  ments,  fines,  and  penalties,  given 
vested  with  all  and  singular  the  and  granted  in  and  by  the  13  Geo. 
powers,  provisions,  and  authorities,  3,  c.  78,  or  any  act  of  Parliament 
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Eiek.  of  PUat,  ing  the  town  of  Bedford^  kc.,  certain  oommiaaioners  were 
appointed  for  carrying  the  acts  into  execution :  and  another 
act  of  the  50  Geo.  3,  c.  Ixxidi,  for  amending  the  above  act, 
was  snbseqnentlj  passed.  In  February^  1840,  the  anr- 
Tcyor  appointed  by  the  commissioners  applied  to  the  jnstioes 
of  the  town  (tf  Bedford,  and  required  them  to  make  a  high- 
way rate  for  the  five  parishes  of  which  the  town  is  composed. 


passed  for  explaining,  amending, 
or  altering  the  said  act ;  and  that 
the  surveyor  or  surveyors  to  he  by 
the  said  oommiisionerB  appointed 
by  virtue  of  this  act,  shall  have  the 
same  powers  of  demanding,  collect- 
ing, and  recovering  the  payment  of 
such  compositions,  ftc,  as  by  the 
said  acts  are  in  that  respect  given 
to  the  surveyors  of  highways  ap- 
pointed by  virtue  thereof;  which 
compositions,  &c.,  shall  be  applied 
to  the  several  purposes  to  which 
the  same  are  applicable  under  the 
said  acts,  and  not  otherwise. 

Sect.  39  directs,  that  the  then 
surveyors  of  the  highways  shall,  on 
a  day  to  be  appointed  by  the  com- 
missioners, produce  to  them  their 
accounts  for  the  highways  from  the 
time  of  their  entering  into  office  to 
that  day,  and  pay  over  balances  in 
their  hands  to  the  treasurer  of  the 
commissioners,  and  that  thence- 
forward the  office  of  surveyor  of 
the  highways  (within  the  ambit  of 
the  act)  shall  be  determined. 

Sect.  50  enacts,  that  for  raising 
money  to  enable  the  conunissioDers 
to  cany  the  purposes  of  the  act 
into  execution,  one  or  more  rate  or 
rates,  assessment  or  assessments^ 
shall  be  laid  and  assessed  by  the 
commissioners  once  in  every  year, 
or  oftener  if  they  shall  judge  it 
iiccdful,upon  all  messuages,  houses. 


shops,  warehouses,  bufldings,  ysrdi^ 
and  gardens,  situate  within  Uie  se- 
veral parishes  of  &e.,  in  tlie  aaid 
town  of  Bedford,  in  such  aom  or 
sums  of  money  as  the  said  ecnn- 
missioners  shall  order  and  direct, 
but  so  nevertheless  as  that  such 
rate  or  rates,  assessment  or  assess 
ments,  do  not  exceed  in  the  whole, 
in  any  one  year,  the  sum  of  Bd,  in 
the  pound,  according  to  the  yearly 
rent  or  value  of  such  messuages, 
&c.  And  sect  59  empowers  them 
in  like  manner  to  lay  a  rate,  not 
exceeding  1#.  in  the  pound,  on 
halls,  gaols,  chapels,  and  other 
public  buildings,  &c. 

The  50  Oeo.  3,  c.  Ixxxii,— aRer 
reciting,  in  sect.  1,  the  power  of 
the  commissioners  under  the  former 
act  to  lay  rates  not  exceeding  StL 
in  the  pound  in  any  one  year,  that 
they  had  from  time  to  time  bor- 
rowed considerable  sums  of  money 
on  the  credit  of  the  rates,  which 
stin  remained  due,  and  that  the 
rates,  and  the  sums  allowed  to  be 
borrowed  on  the  credit  of  them, 
were  inadequate  to  the  purposes  to 
which  by  tlie  act  they  were  appli- 
cable,—extends,  by  s.  2,  the  power 
of  laying  rates  on  messuages, 
houses,  &c.  from  Sd,  to  It.  in  the 
pound,  and  upon  halls,  gaols, 
chapeb,  ftc,  from  1«.  to  l««6dL  in 
the  pound* 
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The  application  was  made  under  the  87th  section  of  tbe  Bxek.  o/PUa$, 
local  act,  which,  it  was  contended,  incorporated  the  provi- 
sions of  the  18  Gfeo.  8,  c.  78.  It  was  proved  to  the  satis- 
faction of  the  justices,  under  the  proYisions  of  the  4i6th  sec- 
tion of  the  18  Geo.  8,  c.  78,  that  the  highways  of  the 
town  could  not  be  sufficientiy  repaired  by  the  means  pre- 
scribed by  the  13  Oeo.  8,  c.  78;  whereupon  they  ordered 
that  a  rate  not  exceeding  fourpence  in  the  pound  should 
be  made  by  the  surveyor,  and  allowed  by  one  justice  of  the 
peace,  and,  when  collected  by  the  surveyor,  should  be  ap- 
plied to  the  repair  of  the  highways.  A  rate  was  thereupon 
made,  and  signed  and  allowed  by  two  justices.  This  rate 
was  made  in  addition  to  the  rates  made  by  the  commis- 
sioners, and  was  co-existent  with  them.  The  plaintiff  was 
rated  under  both  rates;  under  the  former  in  respect  of 
property  rateable  under  the  Highway  Act,  and  under  the 
latter  in  respect  of  property  rateable  only  by  the  local  act; 
and  having  lefhsed  to  pay  the  above  rates,  was  distrained 
upon  by  a  warrant  by  the  defendants. 

The  questions  for  the  opinion  of  this  Court  are,  whether, 
since  the  passing  of  the  General  Highway  Act,  6  &  6  Will. 
4,  c.  60,  which  repeals  the  18  Geo.  8,  c.  78,  a  rate  or  as- 
sessment may  be  made  in  pursuance  of  the  87th  section 
of  the  local  act :  and  secondly,  whether  the  rate  made  by 
the  justices  is  a  valid  rate.  If  the  Court  shall  be  of  opinion 
in  favour  of  the  plaintiff,  judgment  is  to  be  entered  by 
confession  for  him,  with  40».  damages  and  costs :  if  the 
Court  shall  be  of  opinion  in  favour  of  the  defendants,  judg- 
ment of  nolle  prosequi  is  to  be  entered  against  the  plain- 
tiff, with  costs. 

Byleg,  for  the  plaintiff. — ^The  question  in  this  case  is, 
whether  a  subsidiary  rate,  in  addition  to  that  levied  by  the 
order  of  the  commissioners  under  the  local  acts,  can  be 
made  by  order  of  the  justices  under  the  46th  section  of  the 
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B^h.  rf  Pkoi,  13  Geo.  8^  c.  78.  It  is  clear,  that  hj  the  first  local  set, 
the  43  Geo.  8,  c.  cxxviii,  it  was  intended  that  all  the  ma- 
chinery for  the  levying  of  highway  rates  under  the  13  Geo. 
Z,  c.  78^  shonld  be  superseded,  as  to  the  town  of  Bedford, 
and  an  altogether  new  rate  substituted :  but  it  is  contended 
on  behalf  of  the  defendants,  that  under  the  37th  section  of 
that  act,  the  justices  have  an  additional  power  to  make  a 
highway  rate  by  the  surveyors.  But  no  power  whatever  is 
in  terms  given  by  that  clause,  either  to  the  commissioners 
or  to  the  surveyor,  to  make  a  rate;  but  only  to  the  sur- 
veyor the  same  powers  to  recover  payment,  and  to  the 
commissioners  the  same  powers  as  to  the  receipt  and  pos- 
session of  the  rates,  as  were  contained  in  the  IS  G^.  8,  c 
78.  Where  the  legislature  intended  to  give  the  power  of 
taxation,  they  have  done  it  in  express  words,  as  in  the  50th 
section,  whereby  the  commissioners  were  empowered  to 
assess  one  or  more  rates  once  a  year  upon  all  messuages  &c. 
in  the  town  of  Bedford,  so  that  the  rates  did  not  exceed  in 
one  whole  year  the  sum  of  8c/.  in  the  pound.  It  is  clear 
the  legislature  meant  that  the  commissioners  should  have 
jurisdiction  to  levy  rates  only  to  the  extent  of  Sd.  in  the 
pound  in  the  year.  But  according  to  the  construction  pat 
by  the  defendants  on  the  statute,  rates  to  an  unlimited  ex* 
tent  might  be  raised.  Could  the  legislature  have  intended 
that  there  should  be  two  co-existing  rates  ?  Who  can  deter- 
mine how  much  of  the  expenses  is  to  be  paid  out  of  each  ? 
— ^The  Court  then  called  upon 

Chmning,  contra. — ^This  rate  is  made  under  an  authority 
compounded  of  the  two  acts  of  Parliament,  the  IS  Geo.  8^ 
c.  78,  and  the  local  act  of  43  Gteo.  8 :  the  power  being 
given  by  the  latter,  and  the  rate  directed  to  be  made 
under  the  former.  The  commissioners  are  first  empow- 
ered to  raise  rates  to  the  amount  of  Sd.  in  the  year  on 
houses  and  other  property  situate  in  the  town;  but  the 
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legislature  thought  this  sum  might  not  be  sufficient^  and  Bxeh.  of  PUiu^ 
therefore  empowered  them  also^  when  they  had  exhausted  ' 

this  species  of  property,  to  go  to  another,  lying  out  of  the 
town  properly  so  called,  and  make  a  highway  rate.  That 
authority  is  deducible  from  the  87th  and  60th  clauses  of 
the  local  act,  taken  in  connexion  with  the  46th  section 
of  the  18  Gea  8,  c.  78.  Undoubtedly,  the  87th  section 
does  not  in  express  terms  give  the  power  to  make  a  high- 
way rate;  but  it  invests  the  commissioners  and  the  sur- 
veyor with  all  the^' powers,  provisions,  and  authorities '' of 
the  18  Geo.  8,  c.  78.  Of  course,  they  must  satisfy  the  jus- 
tices on  oath  that  a  greater  sum  is  required  than  the  8c/. 
in  the  pound.  \_Alder9ony  B. — Why  may  not  the  87th 
section  have  its  natural  meaning,  being  confined  to  the 
collection  of  rates  previously  made?  There  might  f)e  ar- 
rears of  rates  remaining  due  after  the  accounts  of  the  sur- 
veyors were  brought  in  under  s.  89.  That  construction 
would  give  full  efiect  to  every  word  of  the  87th  section.] 

Pabkb,  B. — ^It  appears  to  me  to  be  very  clear  that  the 
commissioners  had  no  power  to  cause  this  rate  to  be  made, 
by  application  to  the  justices.  The  argument  of  Mr.  Byks 
is  unanswerable,  that  the  financial  clauses  of  the  act  of  the 
48  Oeo.  3  are  confined  to  the  60th  and  87th  sections,  neither 
of  which  confers  any  such  power.  The  60th  is  the  only 
section  which  expressly  gives  the  commissioners  the  power 
of  raising  money:  and  that  enables  them  to  make  rates 
upon  certain  property,  which  shall  not  exceed  Sd.  in  the 
poimd  in  any  one  year.  The  subsequent  sections  are  ex- 
planatory of  the  mode  in  which  those  rates  shall  be  raised. 
The  only  argument  which  can  be  urged  in  favour  of 
the  validity  of  the  present  rate  is  founded  on  the  87th 
section,  which,  it  is  said,  gives  the  commissioners  a  subsi- 
diary and  contingent  power,  with  the  assistance  of  the  jus- 
tices, to  levy  a  highway  rate  according  to  the  acts  then  in 
force,  if  the  other  rate  should  prove  insufficient.    If  such 
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Eitek.  €f  Pkm,  were  the  intention  of  tiielegidstaie,  it  oiight  to  Imre  been 
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expressed  in  dear  and  nneqmvocal  tenns :  but  tins  section 
HiaoiKs  gives  in  terms  no  power  to  the  commissioners  to  make  a 
Ore'bm.  imte,  or  to  apply  to  the  justices  to  make  one.  The  danae 
is  not  very  happily  expressed,  bnt  it  may  be  reasonably 
construed  by  applying  it  to  the  collection  of  arrears  of 
rates,  not  collected  at  the  time  of  bringing  in  the  smrqr- 
ors'  accounts  under  s.  39. 

ALDBEsoif,  B. — ^i  am  of  the  same  opinion.  The  power 
of  rating  given  by  the  50th  section  of  the  local  act  ia  a 
limited  one :  if  any  power  of  raising  a  subsidiary  rate  had 
been  given,  the  natural  place  in  which  to  find  it  would  be 
after  that  section,  and  not  before :  and  for  that  purpoee 
very  clear  and  express  terms  ought  to  be  used ;  whereas  no 
such  power  is  expressly  given  at  all.  The  general  EQgli- 
way  Act  contains  a  mode  of  recovering  antecedent  rates,  as 
well  as  fines  and  penalties ;  and  by  supposing  the  ''  powers, 
provisions,  and  authorities''  mentioned  in  the  87th  section 
to  refer  to  these  objects,  we  may  give  Ibll  effect  to  the  in- 
tention of  the  legislature.  Why,  then,  are  we  to  say  that 
th^  meant  to  give,  in  the  same  act,  a  limited  and  unlimited 
power  of  taxation  ?  Again,  it  appears  very  strange,  if  the 
defendants  are  right,  that  the  subsequent  local  act,  60  Geo.8, 
c.  Ixxxii,  makes  no  mention  whatever  of  this  subsidiary 
power.  That  act  recites  that  the  commissioners  are  in 
debt>  and  authcNriaes  them,  instead  of  the  Sd.  rate,  to  raise 
a  i^te  of  1a  and  1^  6d.,  but  it  contains  no  recital  of  the 
existence  of  any  such  subsidiary  power  as  is  now  contended 
for.  It  is  impossible  but  that  it  should  have  done  so,  if 
such  a  power  had  then  existed. 

OcBKXT,  B.,  concurred. 

RoLFB,  B.— The  redtal  of  the  act  of  the  50  Geo.  8, 
appears  to  me  to  settle  the  question.    It  redtes  that  a 
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rate  of  M.  in  the  pound  may  be  levied,  and  enables  the  Exe%  of  PUag, 
commissioners  to  raise  it  to  1*.  and  1*.  6rf.,  and  yet  si^s    ^   ^^^'  . 
nothing  as  to  the  power  of  making  additional  rates,  which,      Hiooinb 
according  to  the  defendants,  the  commissioners  always  pos-      qreen. 
sessed.    Can  it  be  imagined  that  there  was  behindhand 
an  unlimited  power  to  double  or  treble  the  Sd.  rate  7    It  is 
impossible  to  suppose  so. 

Judgment  for  the  plaintiff. 


Fbushsb  v.  Lee  and  Another.  Dee.  7. 

UaSE  for  an  irregular  distress.    The  fourth  count  of  the  Qucre,  whether 
dedaration  chained  the  defendants  with  selling  the  plain-  has  seised'hli  ° 
tiff's  hay  and  straw  under  improper  conditions  and  restric-  J^a's^wM- 
tions  of  sale,  and  for  less  than  the  best  prices  that  could  have  der «  distress 
been  obtained.  Plea^  not  guilty.  At  the  trial  helote  Alder-  seu  u"sub^ 
«m,  B.,  at  the  last  assises  at  Norwich,  it  f^peared  that  the  |£«*  the^pur-" 
hay  and  straw  had  been  sold  subject  to  a  condition  that  they  ^^^^  '^" 

"  •if    consume  it  on 

should  be  consumed  upon  the  land  according  to  the  custom  the  premises, 

of  the  country,  and  it  was  alleged  that  they  had  in  conse-  ^uim^onhe  ^ 

quenee  fetched  inferior  prices.    Evidence  was  given  for  the  ^""^'y- 

defendant  to  shew  that  such  was  the  custom  of  the  country 

in  the  neighbourhood  where  the  lands  lay;  and  Abbey  v. 

Fetch  {a)  was  cited  as  an  authority  that  the  landlord  had  a 

right  to  impose  such  a  condition.    The  learned  Judge,  in 

summing  up,  left  it  to  the  jury  to  say  whether,  according 

to  the  custom  of  the  country,  the  hay  and  straw  could  not 

be  removed  from  the  premises ;  and  if  so,  whether,  under 

those  circumstances,  the  goods  were  sold  for  the  best  price. 

The  jury  found  that  such  was  the  custom,  but  that  the 

goods,  being  sold  subject  to  that  condition,  did  not  fetch 


(a)  8  M.  &  W.  419. 
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Jhek.  o/ Phot,  the  best  price;  and  upon  the  whole  case^  they  gave  a  ver- 
^  ^^^'  ^     diet  for  plaintiff,  damages  £61. 

Frubhbr         In  Michaelmas  Term,  B.  Andrew$  obtained  a  rale  niri 
Lu.         for  a  new  trial,  on  the  ground  of  misdirection :  against 
which 

Kelly  now  shewed  cause,  and  contended  that  the  case  of 
Abbey  y.  Fetch  could  not  be  supported :  if  it  were  law,  the 
consequence  would  be  that  the  landlord  would  have  the 
power  of  authorizing  any  number  of  persons  to  come  upon 
the  land,  for  depasturing  the  hay  and  straw,  during  the 
occupation  of  the  tenant.  [Parke,  B. — ^There  are  two  con- 
flicting authorities  on  this  subject.  In  a  case  of  Jones  y. 
Hamp  (a),  Pattesan,  J.,  had  ruled  at  Nisi  Prius  that  the 
landlord  had  no  right  to  oonyey  such  a  condition  to  the 
sale.  Mr.  Richards  moyed  for  a  new  trial  against  that 
ruling,  in  this  Court,  on  the  25th  of  April,  1840,  and  the 
rule  was  refused  on  that  point.  That  case  was  not  referred 
to  in  Abbey  y.  Petch.  It  must  therefore  still  be  considered 
as  a  disputed  question.  Alderson,  B. — ^I  certainly  was  much 
impressed  with  Mr.  Kelly's  argument  at  the  trial,  against 
the  decision  in  Abbey  y.  Petch."] 

The  case  was  then  discussed  on  other  points,  which  do 
not  call  for  a  report,  and  ultimately  the  rule  was 

Discharged. 

(o)  Not  reported. 
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E*clL  of  Pleat f 

1842. 


Dee,  9. 


1  banking  co- 
partnership, 
established  and 
carrying  on  bu- 
siness under  the 
stat  7  Geo.  4, 
c  46,  cannot 
sue  an  indiYi- 
dual  member  of 


Steward,  Public  Officer  of  the  East  of  England  Bank,  &c. 
V.  Obbavxs  and  Others. 

iVsSUMPSrr  for  money  lent,  money  paid,  money  had  The  creditor  of 
and  received,  and  upon  an  account  stated. 

Second  plea,  that  the  said  causes  of  action  accrued  against 
a  certain  co-partnership,  called  ''The  Southern  District 
Banking  Company,"  established  under  the  7  Qeo.  4,  c.  46, 
and  not  otherwise,  of  which  said  co-partnership  the  defend- 
ants, at  the  time  of  the  accruing  of  the  causes  of  action,  were  ^  Sebt'^ut^" 
members ;  that  the  said  causes  of  action  accrued  against  the  >»«»<  proceed 

against  the  pub- 

defendants  as  such  members,  and  not  otherwise;  that  one  lie  officer,  pur- 

S.  Bovill  and  one  W.  Dunn  had  been  duly  appointed  and  t^uon^of  that 

registered  pursuant  to  the  said  statute,  as  public  officers  of  **^ j"^  ]^^^ 

the  said  co-partnership,  to  sue  and  be  sued  for  and  on  pears  that  there 

behalf  of  the  same,  according  to  the  statute,  and  the  said  cer,  and  that  he 

persons  so  being,  and  being  duly  nominated  and  appointed  jurisdiction.* 
and  registered  as  such  public  officers  at  the  time  of  the      Therefore,  a 

commencement  of  this  suit,  were  living  and  resident  m  tion  against  an 

England,  and  within  the  jurisdiction  of  this  Court  at  the  member  of  the 

commencement  of  this  suit.— Verification.  ^Te^thirthf 

Third  plea,  that  the  said  causes  of  action  accrued  against  causes  of  action 

accrued  against 

the  said  co-partnership  called  ''The  Southern  District  a ceruin bank- 
Banking  Company,"  of  which,  at  the  accruing  of  the  said  ^Syp^^^t'SisW 
causes  of  action,  the  said  defendants  were  members  jointly  under  the  7 

'  ''  ''    Geo.  4,  c.  46, 

and  not  other- 
wise, of  which  copartnership  the  defendant  was  a  member;  that  the  causes  of  action  accrued 
against  the  defendant  as  such  member  and  not  otherwise;  that  8.  B.  and  W.  D.  had  been  duly 
appointed  and  registered  pursuant  to  the  sUtute,  as  public  officers  of  the  copartnership,  to  sue  and 
be  sued  on  behalf  of  the  same,  and  that  the  said  persons,  so  being,  and  being  duly  nominated  and 
appointed  and  registered  as  such  public  officers,  at  the  time  of  the  commencement  of  the  suit, 
were  living  and  resident  in  England,  and  within  the  Jurisdiction  of  the  Court, — ^was  held  a  good 
answer  to  the  action. 

Such  a  plea  is  properly  pleaded  in  bar,  and  not  in  abatement. 

H€ldt  also,  that  the  plea  was  not  bad  as  amounting  to  an  argumenutive  denial  of  the  con- 
tract, for  that  it  admitted  that  the  defendant  contracted,  but  avoided  the  effect  of  that  admission 
by  the  statutable  exemption  from  an  action  in  his  fiivour : — that  the  plea  need  not  state  that  the 
public  officers  were  nominated  while  the  company  carried  on  the  business  of  banking,  by  Issu- 
ing notes,  &c ;  or  that  the  causes  of  action  did  not  arise  against  the  defendant  in  his  character 
as  a  banker. 

Htldt  also,  that  the  plea,  taking  it  altogether,  sufficiently  alleged  that  the  two  persons  therein 
mentioned  actually  wtrt  public  officers  of  the  company. 
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Ereh.  of  PifM,  with  One  J.  W.  Gilbart  and  J.  A.  Batbo,  and  who,  at  Sec, 


1842. 


were  resident  in  England,  and  the  said  causes  of  action  ac- 
crued against  the  said  defendants  jointlj  with  the  said  J.  W. 
Oilbart  and  J.  A.  Batho,  and  not  against  the  said  defend- 
ants alone;  that  the  said  J.  W.  Gilbart  and  J.  A.  Batho, 
before,  and  at  &&,  were  and  firom  thence  hitherto  have  been 
and  still  are,  members  and  co-partners  of  and  in  the  said 
co-partnership  in  the  declaratbn  mentioned,  called  ''The 
East  of  England  Bank,''  and  that  the  said  plaintiff  suea  as 
such  public  officer  of  such  bank,  and  as  the  nominal 
plaintiff  on  behalf  of  the  members  of  the  said  East  of  Eng- 
land Bank,  and  amongst  others^  of  the  said  J.  W.  Gilbart 
and  J,  A.  Batho. — ^VerificatiDn. 

Special  demurrer  to  the  second  and  third  pleas,  assigning 
for  causes : — ^To  the  second  plea, — ^first,  that  the  act  of  Par- 
liament does  not  preclude  the  plaintiff  from  suing  the  said 
defendants  as  he  has  done,  and  that  it  is  not  obligatory  on 
him  to  bring  his  action  against  one  of  the  public  officers; 
secondly,  that  the  plea  is  a  plea  in  bar,  and  the  objection 
stated  in  the  plea  can  only  be  taken  on  a  plea  in  abatement; 
thirdly,  that  the  plea  is  an  argumentative  denial  of  the  exist- 
ence of  the  causes  of  action  in  the  declaration,  and  amounts 
to  non  assumpsit,  and  that  it  does  not  traverse  nor  confess 
and  avoid  the  causes  of  action;  fourthly,  that  it  does  not  ap« 
pear  by  the  said  plea,  that  BoviU  and  Dunn  ever  were  public 
officers  of  the  co-partnership,  whilst  the  co-partnership  were 
canying  on  business  under  the  said  act;  fifthly,  that  it 
does  not  appear  by  the  said  plea,  that  the  cause  of  action 
accrued  against  the  co-partnership  of  persons,  in  respect  of 
any  matters  connected  with  a  trading  under  the  provisions 
of  the  said  act ;  and  that  it  is  consistent  with  the  allegations 
in  the  plea,  that  although  the  causes  of  action  accrued 
against  the  co-partnership  of  persons,  yet  that  the  causes 
of  action  against  such  persons  accrued  in  respect  of  matters 
wholly  unconnected  with  the  business  of  banking,  or  any 
trading  or  business  contemplated  by  the  said  act ;  sixthly, 
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that  the  plea  does  not  expressly  aver  that  Bovill  and  Dami  BjuA.  cf  PUat^ 


were,  at  the  time  of  the  commencement  of  the  suit,  public 
oflGicers  of  the  co-partnership,  but  it  is  consistent  with  it 
that  they  might  have  been  public  ofScers  of  the  co-partner- 
ship, but  had  ceased  to  be  such. — ^The  third  plea  was  also 
demurred  to,  on  the  ground  that  although  Oilbart  and 
Batho  were  members  of  the  co-partnership  mentioned  in 
the  plea,  yet  that  plea  did  not  shew  any  grounds  for  ab- 
solving the  defendants  from  liability. 

Joinder  in  demurrer. 

The  case  was  argued  on  a  former  day  of  these  sittings 
(Dec  8),  by 

Butt,  for  the  plaintiff. — The  main  question  in  this  case  is, 
whether  the  9th  section  of  the  Banking  Co-partnership  Act, 
7  Geo.  4,  c.  46,  which  provides,  that  all  actions  and  suits, 
&c.  to  be  commenced  or  instituted  by  any  persons  against 
such  co-partnership,  '^  shall  and  lawfully  may^'  be  com- 
menced, instituted,  and  prosecuted  against  any  one  or  more 
of  the  public  officers  for  the  time  being  of  the  co-partnership, 
as  the  nominal  defendant  or  defendants  for  and  on  behalf 
of  such  co-partnership,  takes  away  the  common-law  right  of 
a  plaintiff  to  sue  the  members  of  the  company,  and  compels 
him  to  proceed  against  the  public  officer  alone.  It  is 
submitted  that  it  does  not,  but  only  gives  an  additional 
and  less  difficult  remedy.  The  words  of  the  clause  are 
affbrmaiwe,  and  therefore,  according  to  the  established  rule 
of  construction  of  statutes,  do  not  abrogate  the  common 
law.  Dwarris  on  Statutes,  687,  688;  Com.  Dig.  Parlia- 
ment, (B.  28) ;  1  Bla.  Com.  89.  Suppose  the  co-partner- 
ship omitted  to  appoint  a  public  officer,  or  he  were  dead  or 
out  of  the  jurisdiction ;  could  it  be  contended  that  in  such 
a  case  the  partners  could  not  be  sued,  and  that  therefore  a 
creditor  of  the  company  should  be  without  remedy  7  This 
is  an  enabling  and  not  a  disabling  statute.  It  is  an  esta- 
blished principle,  that  a  statute  ought  not  to  be  construed 
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Bxth.  of  PUas,  AS  taking  away  a  common-law  rights  unless  by  clear  and 
_1^^'  express  words.  Davison  v.  Gill  {a).  Blewitt  v.  Gordon  (A)  is 
an  authority  for  the  plaintiff.  That  was  an  action  brought 
against  one  of  the  members  of  a  joint-stock  company, 
which  was  empowered  by  act  of  Parliament  to  sue  and  be 
sued  in  the  name  of  its  secretary  or  of  one  of  the  directors; 
and  Coleridge,  J,,  expressed  an  opinion  that  the  members 
of  the  company  were  not  thereby  discharged  from  their  in- 
dividual responsibility.  So  also,  in  Manners  v.  Rowky  {c), 
it  appears  to  have  been  the  opinion  of  the  Vice-  Chancellor 
of  England,  that  the  common>law  remedy  is  not  taken 
away  by  this  statute. — He  referred  also  to  Fowler  y.  Rick-- 
erby{d). 

Secondly,  the  second  plea  is  bad,  as  being  pleaded  in  bar 
and  not  in  abatement  of  the  action :  for  it  proceeds  upon 
the  ground,  not  that  the  defendants  did  not  contract  with 
the  plaintiff,  but  that  the  action  ought  to  be  brought 
against  them  through  their  public  officer.  That  is  in  effect 
a  plea  in  abatement  of  the  writ.  Thirdly,  the  plea  denies, 
in  an  argumentative  form,  the  existence  of  the  causes  of 
action  stated  in  the  declaration,  and  is  therefore  bad  also 
as  amounting  to  the  general  issue.  It  contains  no  con- 
fession of  a  cause  of  action  against  the  defendants  in- 
dividually. Fourthly,  the  plea  is  informal,  for  not  stat- 
ing that  the  parties  named  as  public  officers  of  the  co-part- 
nership  were  nominated  to  their  offices  whilst  the  co- 
partnership were  carrying  on  their  business  of  bankers. 
Fifthly,  it  does  not  appear  on  the  &ce  of  the  plea  that  the 
causes  of  action  accrued  against  the  defendants  in  their 
character  of  bankers,  but  only  as  members  of  the  com- 
pany. Lastly,  it  does  not  state  in  terms  that  the  parties 
mentioned  therein  actually  were  public  officers,  but  only 
that  they  had  been  nominated  and  appointed  and  registered 

(a)  1  East.  64.  (c)  10  Sim.  470. 

(6)    1    Dowl.   P.  C.    (N.    S.)  (d)  2  Man.  &Gr.  760;  3  Scott, 

S15.  N.  R.  138. 
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as  such,  at  the  commencement  of  the  suit.    It  is  con-  E*ek.  of  Pkas, 
sistent  with  this  allegation  that  they  might  have  ceased        ^^^' 
to  fill  the  ofSce. 

The  third  plea  is  clearly  bad.  There  is  nothing  to  pre- 
clude one  banking  company^  by  its  public  ofScer^  from 
suing  another  such  company,  although  they  may  be  indi- 
viduals who  are  shareholders  in  both  companies.  The  ac- 
tion is  not  brought  against  them  in  respect  of  bills  or  notes, 
or  any  thing  necessarily  connected  with  the  business  of 
bankers. 

Offle,  contra. — The  second  plea  is  good  both  in  substance 
and  in  form.  Under  the  7  Gteo.  4,  c.  46,  s.  9,  actions 
must  be  brought  against  the  public  officers  of  the  co-part- 
nership, and  cannot  be  maintained  against  the  individual 
members.  The  words  '^  shall  and  lawfully  may '^  are  here 
imperative,  and  the  remedy  pointed  out  by  the  statute  must 
be  pursued.  Such  words  are  to  be  construed  as  imperative, 
wherever  that  is  necessary  in  order  to  carry  out  the  inten- 
tion of  the  legislature.  Bac.  Abr.,  Statute,  (I.  5).  Thus, 
the  Stat.  8  &  9  WilL  8,  c  11,  which  enacts  that  plaintiffs 
''  may  assign  or  suggest  breaches ''  on  bonds,  is  construed 
as  compelling  them  so  to  do :  Hardy  v.  Bern  (a).  Roles  v. 
Rosewell  {b) .  It  is  said  that  the  common-law  right  can  only 
be  taken  away  by  negative  words  j  yet  that  statute  con- 
tains none  such.  The  cases  on  this  subject  are  all  collected 
in  the  notes  to  Gainsford  v.  Griffith  (c).  [Parke,  B.— The 
word  ''  may''  in  the  8  &  9  Will.  8,  c.  11,  does  not  mean 
''  must.''  The  statute  preventsthe  plaintiff  from  recover- 
ing the  full  penalty  of  the  bond,  and  limits  him  to  damages 
only ;  then  it  enables  him  to  assign  more  breaches  than 
one,  which  he  could  not  do  before:  that  word  "may," 
therefore,  has  its  proper  effect.]  Gainsford  v.  Griffith  de- 
cides, that  wherever  a  statutory  remedy  is  given  for  the 

(a)  6  T.  R.  636.  (ft)  Id.  538.  (e)  1  Saund.  67. 

VOL.  X.  B  B  B  M.  W. 
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£Mk.  of  p/#aj,  benefit  of  an  individual,  it  must  be  pursued :  and  here  it  is 
1842  '  IT  * 

submitted  that  the  le^slature  intended  the  proceedings  to 

be  taken  against  the  public  officer,  and  against  him  only. 
Gates  V.  Kmght  (a),  Critp  v.  Bvnbury  (b)y  Tmrng  v.  Williama  (c), 
and  The  Dtmdalk  RaUway  Company  y.  Tapster  (iQ,  are  all 
cases  illustrative  of  the  principle  contended  for  by  the  de- 
fendants. These  banking  companies  are  the  creatures  of 
the  legislature;  they  were  permitted  to  exist  only  by  the 
stat.  7  Geo.  4,  c.  46 ;  they  are  therefore  boimd  also  by  the 
mode  of  proceeding  pointed  out  by  the  legislature:  espe- 
cially when  it  is  considered,  that  otherwise  a  defraidant  in 
this  position  cannot  avail  himself  of  many  of  the  provisions 
of  the  statute,  and  that  the  remedy  of  the  plaintiff  would 
also  be  most  imperfect  and  unsatisfactory.  Suppose  he 
sue  one  of  the  members  who  was  a  party  to  the  contract, 
and  he  pleads  in  abatement  the  nonjoinder  of  another  or 
others,  and  the  plaintiff  then  brings  another  action  against 
them  also;  they  may  again  plead  in  abatement,  and  the 
proceedings  may  be  so  protracted  ad  infinitum.  On  the 
other  hand,  if  the  party  first  sued  neglected  to  plead  in 
abatement,  judgment  would  go  against  him  for  the  whole 
amount  of  the  debt  claimed,  and  no  part  of  the  property 
(^  the  copartnership  would  be  available  to  satisfy  it,  beyond 
his  own  five  or  ten  shares :  nor  could  the  creditor  after- 
wards sue  the  other  members,  because  they  would  plead 
the  judgment  recovered  in  the  former  action.  And  even 
if  the  plaintiff  applied  to  a  court  of  equity  to  obtain  the 
names  of  the  members  of  the  company,  all  he  could  obtain 
would  be  the  names  of  the  then  partners,  and  of  the  per- 
sons who  originally  executed  the  deed  of  settlement,  which 
might  not  include  all  those  who  were  parties  to  the  con- 
tract; and  if  he  were  to  proceed  against  one  defendant  too 
many,  it  would  be  ground  of  nonsuit.    On  the  other  hand, 

(a)  3  T.  R.  442.  (c)  2  6.  &  D.  621. 

\h)  8  Bing.  394 ;  1  M.  &  Scott,  {d)  I  O.  &  D.  657. 

646. 
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supposing  the  company  sning  as  plaintiffs^  they  would  be  Bxdk.  of  PUasf 
nonsuited  if  one  too  few  were  joined.  For  such  reasons  it  ^^^' 
is  that  the  legislature  has  introduced  a  code  of  pleading 
and  proceedings^  avoiding  all  these  inconveniences,  which 
therefore  ought  to  be  followed.  The  4th  section  enacts, 
that  the  co-partnership  shall,  before  issuing  any  bills  and 
notes,  &c.,  deliver  at  the  stamp-office  an  account  setting 
forth  the  title  of  the  co-partnership  and  names  of  the  mem-i 
bers,  and  also  the  names  and  places  of  abode  of  the  persons 
who  shall  have  been  appointed  public  officers,  '^in  the 
name  of  any  one  of  whom  such  corporation  shall  sue  and 
be  sued  as  hereinafter  provided/'  There  the  words  used 
are  more  directly  imperative.  Upon  the  principle  con- 
tended for  on  the  other  side,  each  individual  member 
would  be  liable  to  the  penalty  of  500/.  a  week,  imposed  by 
the  18th  section  on  the  co-partnership,  for  neglecting  to 
deliver  such  account  pursuant  to  the  4th  section.  Again, 
if  the  plaintiff  be  right,  the  10th  section,  which  provides 
that  no  person  having  a  demand  against  the  copartnership 
shall  bring  more  than  one  action  for  it,  and  that  a  recovery 
against  the  public  officer  may  be  pleaded  in  bar  of  a  sub- 
sequent action  for  the  same  demand  against  any  other 
public  officer,  is  altogether  a  dead  letter.  It  is  clear  also 
from  the  12th  and  13th  sections,  that  the  legislature  in- 
tended that  the  funds  of  the  co-partnership  should  be  pri* 
manly  liable  to  creditors ;  but  under  this  proceeding  there 
is  no  remedy  whatever  against  the  partnership  effects. — He 
cited  also  Harrison  v.  Tlmmins  (a),  Wilson  v.  Craven  (4),  and 
Ex  parte  Wood  (r);  and  then  contended  that  the  formal  ob- 
jections to  the  plea  could  not  be  supported. 

He  admitted  that  he  could  not  maintain  the  third  plea» 

Buttf  in  reply. — In  the  cases  cited  on  the  other  side,  th6 

(a)  4M.  &  W.510.  (c)    1   Mont.,    Deac.»    ft   0» 

(&)  8  M.  &  W.  584.  Gex,  02. 

B  B  B  2 
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B*ek.  qf  PUat,  right  as  well  as  the  remedy  was  created  by  the  statute. 
1842.  ^  Here  the  banking  company  exists  for  many  purposes  with- 
Stbwaho  out  the  aid  of  the  act  of  Parliament.  This  is  a  remedial 
Oabavm.  act|  and  ought  to  be  construed  beneficially  for  creditors  of 
the  co-partnership.  The  defendants  will  have  their  right 
of  contribution,  as  in  other  cases  of  partnership.  The  13th 
section  is  nothing  more  than  a  mode  of  carrying  out  the 
agreement  recited  in  the  first  section.  The  consideration 
for  the  allowing  these  companies  to  issue  bills  and  notes  is 
their  increased  liability  under  the  statute,  and  the  13th 
section  is  introduced  merely  to  carry  out  that  agreement. 
It  has  been  decided  that,  in  respect  to  criminal  proceed- 
ings for  forgery  committed  on  joint-stock  banking  com- 
panies, the  proyisions  of  the  statute  are  cumulative  merely, 
and  that  the  prosecutor,  may  notwithstanding  lay  the 
intent  according  to  the  stat.  11  Gteo.  4  &  1  Will.  4,  c.  66, 
s.  28,  to*  be  to  defraud  any  specified  member  of  the  com- 
pany ''  and  others :''  JUw  v.  James  (a). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabkx,  B. — [His  Lordship  stated  the  second  plea,  and 
continued:] — Six  objections  were  made  on  the  aif^ument 
of  the  demurrer  to  this  plea,  one  of  substance,  the  others  of 
a  formal  nature. 

The  principal  objection  was,  that  in  the  case  of  a  company 
estabUshed  and  carrying  on  business  under  the  provisions 
of  the  statute  7  Geo.  4,  c.  46,  the  individual  members  of 
it  are  liable  to  be  sued  upon  the  contracts  of  the  company, 
as  they  would  have  been  but  for  that  statute,  which,  it  was 
argued,  gave  an  additional  or  cumulative,  not  an  exclusive 
remedy  against  the  company,  by  an  action  against  the 
public  officer. 

(o)  7C.  &P.553. 
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This  question,  on  account  of  its  importance,  the  Court  »*<?*•  ^fPitat^ 
took  time  to  consider.    We  have  considered  it,  and  are  all  - 

of  opinion,  that  the  creditors  of  a  company  so  established,      Stbwaro 
and  having  a  public  officer,  have  no  remedy  against  the      Orbavh. 
individual  members,  as  at  common  law.    And  we  are  of 
this  opinion  upon  the  words  of  the  ninth  section,  giving  the 
remedy  against  the  public  officers,  and  upon  the  whole 
purview  of  the  act. 

The  words  of  the  section  are,  that  '^  all  actions  against 
the  co-partnership  shall  and  lawfully  may  be  commenced, 
instituted,  and  prosecuted  against  one  or  more  of  the  public 
officers  nominated  as  before  mentioned,  as  the  nominal 
defendant/'  These  words,  according  to  their  ordinary 
import,  are  obligatory,  and  ought  to  have  that  construc- 
tion, unless  it  would  lead  to  some  absurd  or  inconvenient 
consequence,  or  would  be  at  variance  with  the  intent  of 
the  legislature,  to  be  collected  from  other  parts  of  the  act. 
But  this  construction  is  manifestly  reasonable  and  consist- 
ent with  the  context,  and  in  accordance  with  the  intent 
of  the  framers  of  the  act,  to  be  collected  from  every  part 
of  it. 

It  is  clear  from  the  recital  in  the  act,  and  the  scope  of 
most  of  its  provisions,  that  the  legislature  intended  to  give 
to  corporations,  and  to  co-partnerships  of  more  than  six, 
within  the  limits  therein  mentioned,  the  power  of  being 
banks  of  issue,  the  Bank  of  England  waiving  its  exclusive 
privilege  in  their  favour,  on  the  condition  that  the  indivi- 
duals should  be  liable  for  the  bills  and  notes  issued  or 
money  borrowed  by  such  corporations  or  companies,  in 
the  qualified  mode  pointed  out  by  the  act.  This  liability, 
by  the  common  law,  would  not  attach  at  all  to  individual 
members  of  corporations,  and  would  attach,  in  a  different 
mode  from  that  provided  for  by  the  statute,  to  members  of 
companies:  for,  at  common  law,  those  members  only  would 
be  liable  who  were  such  when  the  contract  was  entered 
into,  but  by  the  statute,  not  only  those,  but  all  who  be* 
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Eseh.  of  Pleat,  came  members  afterwards,  and  until  the  bills,  notes,  or 
debts  were  paid,  are  made  liable.  At  common  law,  all  the 
goods  of  the  contracting  parties  and  their  persons  wonld 
be  liable  to  immediate  execution, — hj  the  statute,  the 
goods  of  the  company  are  liable,  and  the  members  for  the 
time  being  at  the  period  of  the  execution,  in  the  first  in- 
stance, and  afterwards  those  who  were  so  at  the  time  of 
the  contracts  being  entered  into  or  carried  into  effect,  or 
when  the  judgment  was  obtained  thereon.  In  a  proceed- 
ing against  individuals,  they  would  be  liable  to  simple-con- 
tract debts  for  six  years,  to  specialties  for  twenty :  in  the 
statutory  mode  of  proceeding,  the  members  who  have 
ceased  to  be  such  for  three  years  are  exempt  from  debts 
of  every  description.  Thus  the  liability  created  by  the 
statute  is  very  different  from  that  which  would  exist  with- 
out it;  and  it  cannot  be  supposed  that  the  legislature 
meant  to  leave  it  to  the  option  of  any  creditor,  whether 
the  members  of  the  company  should  be  subject  to  one 
species  of  liability  or  the  other,  stiU  less  that  a  creditor 
should  have  the  power  of  depriving  them  of  the  statutory 
protection  which  is  given  to  each  after  having  ceased  for 
three  years  to  be  a  partner.  The  framers  of  the  act  had 
in  view  the  convenience  of  the  public,  and  thereby  provided 
a  more  convenient  remedy  to  creditors  than  at  common 
law ;  but  they  had  also  in  view  the  benefit  of  the  members 
of  the  company,  by  restricting  their  personal  liability.  Ml 
the  clauses  of  the  statute  are  consistent  with  this  view,  and 
there  is  one,  the  10th,  which  seems  to  shew  that  the  legis- 
lature did  not  contemplate  that  an  action  would  lie  for  the 
same  debt  against  the  individual  members  and  against  the 
nominal  defendant;  for  it  provides,  that  if  the  merits 
have  been  tried  in  one  action  against  one  public  officer, 
the  proceeding  may  be  pleaded  in  bar  of  another  against 
any  other  public  officer,  and  it  does  not  make  a  similar 
provision  if  the  merits  have  been  decided  in  an  action 
against  individual  members. 
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It  was  objected  at  the  bar,  that  a  creditor  must  at  all  Exeh.  ofpuat, 
events  be  entitled  to  sue  the  individual  members  if  there  '   ^ 

should  be  no  public  officer,  or  if  the  officer  happened  to  be      Steward 
out  of  the  jurisdiction,  so  as  not  to  be  capable  of  being       Greavkb. 
served  with  process ;  and  that  if  he  mmt  have  the  remedy 
in  such  cases,  it  might  be  presumed  he  was  at  liberty  to 
have  recourse  to  it  in  all. 

I£  it  should  be  conceded  that  in  those  special  cases  it 
would  be  competent  for  a  creditor  to  sue  the  members  at 
common  law,  from  the  necessity  of  the  case,  to  avoid  a 
failure  of  justice,  it  would  by  no  means  follow  that  he 
would  have  the  right  to  do  so  where  the  necessity  did  not 
exist,  and  there  was,  as  there  is  in  the  present  case,  an 
officer  resident  within  the  jurisdiction.  Whether,  even  in 
such  cases,  an  action  would  lie  against  individual  members, 
it  is  not  necessary  to  decide  on  the  present  occasion;  but 
there  is  strong  ground  to  contend,  that  the  legislature 
meant  that  there  should  always  be  a  public  officer  capable 
of  being  sued,  and  that  the  company  are  compellable  by 
law  to  appoint  one. 

The  case  of  Blewitt  v.  Gordon  was  cited  as  an  authority 
that  the  creditor  had  an  option  to  sue  a  company,  consti- 
tuted as  this  is,  or  its  individual  members;  but  the  act 
under  which  the  company  mentioned  in  that  case  was  in- 
stituted was  very  different  from  the  present,  and  the  words 
''shall  and  lawfully  may'^  were  held,  explained  by  the  con- 
text, not  to  be  obligatory. 

We  are  of  opinion,  therefore,  that  this  act  of  Parliament 
meant  to  give  one  remedy  only,  and  that  against  the  com- 
pany, in  the  name  of  its  public  officer,  and  that  the  com- 
mon-law remedy  is  taken  away,  at  least  where  such  officer 
exists  and  is  in  England ;  and  consequently  that  the  second 
plea  is  good  in  substance. 

(a)  1  Dowl.  P.  C.  (N.  S.)  816. 
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Etch,  of  PUa»,      It  remains  for  us  to  consider  the  other  five  objections. 
1842 

all  of  a  formal  nature,  to  that  plea. 

The  second  objection  was,  that  the  defence  given  by  the 
statute  to  individuals,  was  only  pleadable  in  abatement ; 
but  it  is  dearly  matter  in  bar;  it  is  a  statutable  exemption 
from  the  defendants'  liability  to  any  action  against  them,  at 
all  events,  at  the  time  this  action  was  brought. 

The  third  objection  was,  that  the  plea  amounted  to  an 
ai^mentative  denial  of  the  contract.  The  answer  is,  that 
it  does  not ;  it  admits  that  the  defendants  contracted,  but 
avoids  the  effect  of  that  admission  by  the  statutable  exemp- 
tion from  an  action  in  this  form. 

Fourthly,  it  was  alleged  that  the  two  persons  named  as 
officers,  were  not  so  nominated  whilst  the  company  carried 
on  the  business  of  banking  by  issuing  notes,  &c.  The 
answer  is,  that  the  statute  does  not  require  the  appointment 
to  be  made  during  that  time.  It  may  be  made,  and  indeed 
ought  to  be,  before  they  issue  notes  at  all. 

Fifthly,  it  is  objected  that  the  second  plea  does  not  state 
that  the  causes  of  action  arose  against  the  defendants  in 
their  character  as  bankers.  The  same  answer  may  be  given 
as  to  the  fourth  objection — the  statute  does  not  require  it. 
If  they  are  bankers,  under  the  provisions  of  the  act  they 
may  sue  and  be  sued  on  any  contract  entered  into  by  the 
partners ;  and  if  this  objection  were  well  founded,  the  de- 
claration would  be  bad. 

The  sixth  objection  is,  that  there  is  no  averment  that 
the  two  persons  named  actually  were  public  officers,  but  only 
that  they  had  been  nominated  and  toere  registered  as  such. 
We  have  had  some  doubt  upon  this  point  of  mere  form ; 
but  we  think  that  there  is  a  positive  averment  that  they 
were,  as  the  plea  concludes  by  stating,  that  they  so  bemg, 
and  being  duly  nominated  public  officers,  as  aforesaid,  were 
resident  at  the  commencement  of  the  suit,  &c. 

The  result  is,  that  the  defendants  are  entitled  to  our  judg- 
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ment  on  tlie  second  plea.    The  third  was  properly  aban-  Bxeh.  qf  puob, 
doned  by  the  defendants^  counsel :  on  that  the  plaintiff  is  "'  ^ 

entitled  to  judgment.  stxwabo 

Judgment  for  the  defendants  (a).  grbavss. 


(a)  In  another  similar  case 
against  another  member  of  the 
same  company,  {Steward  v.  Hills), 
a  plea  similar  in  substance  to  the 
second  plea  in  this  case  was  plead- 


edy  but  in  abatement  instead  of 
in  bar,  and  the  Court  on  this 
ground  gave  judgment  for  the  plain- 
tiff 


Afplbqarth  v.  Collet. 

UeBT^  in  the  sum  of  £50,  for  money  had  and  received 
by  the  defendant  to  the  use  of  the  plaintiff.  Flea,  as  to 
the  sum  of  27/.  Os,  6d.,  parcel  &c.,  that  before  the  receiv- 
ing of  that  sum  by  the  defendant,  a  race  over  a  fair 
hunting  country,  for  a  certain  sweepstakes,  to  wit,  two 
sovereigns  each,  with  a  certain  sum  of  money,  to  wit, 
fifteen  sovereigns,  added,  was  about  to  be  run  by  a  mare 
of  the  plaintiff  and  divers  horses  of  other  persons;  that 
before  the  said  race,  the  said  sweepstakes  of  two  sovereigns 
each  and  fifteen  sovereigns  added,  being  the  prize  for 
which  the  said  race  was  to  be  run,  and  being  a  less  sum 
than  50/.,  was  deposited  with  the  defendant,  to  be  by  him 
paid  over  to  the  winner  of  the  said  race ;  that  the  said 
race  was  run,  and  the  plaintiff^s  mare  became  the  winner 
thereof;  and  that  the  said  sum  of  271.  0».  6d.  was  received 
by  the  defendant  for  the  purpose  hereinbefore  mentioned, 
and  not  otherwise. — Verification. 

Special  demurrer,  assigning  for  causes,  that  it  did  not 
appear  by  the  plea  that  the  said  money  was  deposited,  or 
the  said  race  won  as  therein  mentioned,  before  the  23rd 

ed ;  but  at  all  events  this  must  be  taken  to  be  the  case  since  the  stat  5  & 


Dec.  9. 

Since  the  repeal 
of  the  Stat.  18 
Geo.  2,  c.  19,  a 
horse-race  for 
money  given  by 
third  persons, 
by  way  of  prise, 
is  not  illegal. 

The  Stat.  16 
Car.  2,  c.  9, 
does  not  prohi- 
bit all  gaming, 
but  only  such 
as  in  fraudulent 
or  exeeeeive, 

A  horse-race 
for  a  sweep- 
stakes of  £2 
each  is  not 
within  the 
2nd  section 
of  the  9  Anne, 
c.  14,  nor,  as  it 
seems,  within 
the  5th  section ; 
there  not  being 
any  loser  to  the 
amount  of  ;f  10. 

Semble,  that 
by  the  stat.  9 
Anne,c.  14,  not 
only  the  eeeti- 
rity  given  for  a 
gaming  debt, 
but  the  con/rac/ 
itselffwasavoid- 
6  Will.  4,  c.  41. 
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EjtdL  rf  PtoM,  daj  of  March,  1840,  [the  day  on  which  the  statute  3  Vict, 
c.  5  passed]  ;  or  that  money  was  deposited  by  any  persoii 
to  the  amount  of  10/. ;  or  that  the  said  money  consisted 
of  any  wager  or  stake  deposited  to  the  amount  of  10/. ;  or 
that  any  person  lost  money  to  that  amount ;  or  that  the  said 
race  was  contrary  to  any  statute. — Joinder  in  demurrer. 
The  case  was  argued  on  the  6th  of  December,  by 

Martin,  in  support  of  the  demurrer. — This  plea  is  no 
answer  to  the  action.  There  is  nothing  in  any  statute 
relating  to  horse-racing  which  makes  the  transaction  set 
forth  in  the  plea  illegal.  The  third  section  of  the  statute 
13  Geo.  2,  c.  19,  (relating  to  the  weiffUs  to  be  carried  by 
racehorses,)  was  repealed  by  the  18  Gteo.  2,  c.  34,  s.  11 ; 
and  the  other  provisions  of  the  same  statute  hare  been 
repealed  by  the  3  Vict.  c.  6,  which  passed  before  the  com- 
mencement of  this  action.  The  question  therefore  is, 
whether  either  the  statute  16  Car.  2,  c.  7,  or  the  9  Anne, 
c.  14,  relating  to  gaming  generally,  applies  to  the  present 
case.  Now  the  second  section  of  the  16  Car.  2,  c.  7,  ap- 
plies only  to  fraudulent  gaming,  being  directed  against 
persons  who  shall  ''  by  any  fraud,  shift,  cosenage,  circum* 
yention,  deceit,  or  unlawful  device  or  ill  practice  whatso- 
ever,'' in  playing  at  or  betting  on  cards  and  other  games 
therein  mentioned  (of  which  horse-racing  is  one),  win  any 
sum  of  money  or  other  valuable  thing  whatsoever.  And 
the  third  section  is  especially  directed  to  the  prevention  of 
excessive  and  immoderate  gaming,  whereby  above  100/.  are 
lost  at  any  one  time  or  meeting  "  upon  ticket  or  credit,  or 
otherwise/'  in  which  case  the  loser  is  not  to  be  oompellar 
ble  to  make  it  good,  and  the  contract  and  all  securities  for 
payment  are  declared  void.  The  notion  upon  which  that 
section  was  framed  appears  to  have  been,  that  there  would 
be  less  danger  of  excessive  and  immoderate  gaming,  if 
parties  were  thus  prevented  from  losing  more  money  than 
they  had  about  them  at  the  time.   Then  the  statute  9  Anne, 
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e.  14,  8.  2,  enacts,  that  anj  person  ''  who  shall  at  any  time  Are*,  o/  Pir««, 


1842. 


or  sitting,  by  playing  at  cards,  dice,  tables,  or  other  game 

or  games  whatsoever,  or  by  betting  on  the  sides  or  hands  Applboastu 

of  such  as  do  play  at  any  of  the  games  aforesaid,  lose  to       Collbt. 

any  one  or  more  person  or  persons  so  playing  or  betting  in 

the  whole  the  anm  or  valae  of  10/.,  and  shall  pay  or  deliver 

the  same  or  any  part  thereof,"  may  within  three  months 

sue  for  and  recover  it  back  from  the  winner  in  an  action 

of  debt ;  and  in  case  of  his  not  suing  within  that  period,  a 

right  of  action  for  treble  the  value  is  given  to  the  common 

informer.    The  object  of  this  section  was  in  effect  to 

reduce  the  sum  of  KXML  mentioned  in  the  16  Car.  2,  c.  7, 

s.  3,  to  10/.    But  a  debt  for  money  won  at  gaming  from 

one  person  for  a  sum  under  10/.,  is  perfectly  valid;  and 

here  no  person  could  lose  more  than  2/.     Assuming, 

therefore,  that  the  statute  of  Anne  applies  to  horse-racing, 

as  well  as  the  16  Car.  2,  it  does  not  include  this  case. 

BfUt,  contra. — ^The  effect  of  all  the  statutes  taken  to- 
gether was  this.  By  the  16  Car.  2,  c.  7,  s.  2,  all  horse- 
racing,  for  whatever  amount,  was  illegal.  By  the  9  Anne, 
c.  14,  (which  does  not  repeal  the  statute  of  Charles,)  all 
gaming  is  illegal;  and  that  statute  has  been  decided  to 
include  horse*racing  (a),  though  not  specifically  mentioned, 
as  in  the  statute  of  Charles.  Under  those  two  statutes, 
therefore,  all  horse-racing  was  illegal :  it  was  not  legal  if 
for  a  stake  under  10/.,  although  if  the  sum  lost  were  above 
10/.,  the  party  might,  by  the  second  section  of  the  statute 
of  Anne,  have  an  action  to  recover  it  back.  The  16  Car. 
2,  c.  7,  s.  2,  first  points  to  frauduleni  winning  at  cards, 
dice,  &c.,  and  then  contains  an  independent  enactment  as 
to  ''  cock-fightings,  horse-races,  dog-matches,  foot-races,  or 
other  pastimes,  game  or  games  whatsoever,''  not  qualified 
by  any  words  relating  to  fraudulent  practices.    The  case 

(•)  Bhxion  V.  Pye,  1  Wils.  339  ;  Claytfm  v.  Jennmyn,  2  W.  Bla.  706. 
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Xreh,  of  PUatt  of  DaifUree  v.  Hutchinson  (a)  shews  that  fraud  is  not  neoes- 

1842 

'  ^    saiy  to  render  a  dogmatch  illegal  within  these  statates. 

afplboabtb  Then  came  the  13  Geo.  2^  c.  19^  s.  2,  and  18  Oeo.  8^  c.  84, 
CoJlxt.  8. 11,  which  legalized  horse-races  for  a  plate  of  the  value  of 
50/.  or  upwards,  leaving  the  law,  as  to  stakes  of  a  lower 
value,  as  it  was  before.  [Aldersony  B.,  referred  to  Good- 
bum  V.  Marley  (b).  Rojfe,  B.— The  18  Geo.  2,  c.  84,  s.  11, 
which  says,  that  it  shall  be  lawful  to  run  any  match  or 
start  for  any  plate  &c.  of  the  value  of  50/..  or  upwards,  at 
any  weights  and  in  any  place,  without  being  liable  to.  the 
penalties  in  the  13  Geo.  2,  c.  19,  as  to  weights,  ^'  and  in  the 
same  manner  as  might  have  been  done  if  the  said  act  had 
never  been  made,''  would  seem  to  shew  by  necessary  impli- 
cation, that  if  the  18  Geo.  2,  c.  19,  had  never  passed,  a 
horse-race  of  this  nature  would  have  been  legal.]  That  is 
not  so.  The  13  Geo.  1,  c.  19,  legalized  horse-races  for  a 
stake  of  50/.,  but  clogged  them  with  many  inconvenient 
restrictions,  which  the  18  Geo.  2,  c.  34,  removed,  and  the 
words  ''  as  might  have  been  done  if  the  said  act  had  never 
been  made  "  have  reference  to  those  restrictive  enactments. 
Such  was  the  view  taken  by  the  Court  of  those  statutes  in 
Evant  V. Pratt  {c) .  [Aldersm,  B.— In  M'JUeiter  v.  Haden{d), 
Lawrence^  J.,  ruled  that  an  action  lies  upon  a  wager  on  a 
horse-race  run  for  50/.  or  upwards,  if  neither  of  the  sums 
betted  amounts  to  10/.]  It  may  be  that  if  the  money  be 
paid,  being  under  10/.,  it  shall  not  be  recovered  back,  both 
parties  being  in  pari  delicto;  but  the  contract  cannot  be 
enforced  in  any  case,  contrary  to  the  express  prohibition  of 
the  statute.  There  is  nothing  in  the  statute  of  Anne  to 
legalize  gaming  for  an  amount  under  10/.  [Alderson^  B. — 
In  Edgebury  v.  RoHndale  (e),  which  was  decided  imme- 
diately after  the  passing  of  the  statute  of  Charles,  it  was 
held  that  an  agreement  to  run  a  horse-race  for  more  than 

(a)  Ante,  85.  P.  C.  (N.  S.)  505. 

(6)  2  Str.  1159.  {d)  2  Campb.  438. 

(c)  4  Scott,  N.  R.  378 ;  1  Dowl.        (e)  2  Lev.  94  ;  1  Ventr.  253. 
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100/.  was  profaibited  by  that  statute ;  but  it  never  seems  to  Exeh.  </  PUa; 

have  occurred  to  the  Court  that  all  horse-races  were  void.]  - 

That  case  has  reference  to  the  third  section  of  the  statute.    Afflboarth 

[Parke,  B. — Supposing  the  defendant  had  given  a  promis-       Collet. 

sory  note  to  pay  the  27/.  Os.  6d.y  could  it  be  enforced  ?    If 

not^  can  a  parol  promise? — His  Lordship  referred  to 

M^Kimnelly.  Robinson  (a).]     It  must  be  conceded,  that  if 

this  were  the  case  of  a  promissory  note,  the  action  could 

not  be  maintained ;  and  where  is  the  difference  between 

that  and  the  present  case?    An  express promiae  would  be 

a  security  within  the  meaning  of  the  statute,  being  an 

agreement ;  a  fortiori,  no  implied  promise  can  arise  out  of 

the  same  matter.    It  is  said  on  the  other  side,  that  this  is 

not  a  wager  of  10/.  or  upwards,  the  stake  being  2/.  each ; 

but  it  has  been  decided  that  the  stake  is  the  aggregate  of 

all  the  sums  subscribed :  ChaUand  v.  Bray  [b).     Here  the 

plea  is  pleaded  as  to  the  27/.  Qs.  6d,,  and  professes  to 

answer  that.    No  doubt,  if  a  party  lost  less  than  10/.  antf 

paid  it,  he  could  not  recover  it  back,  nor  would  the  winner 

be  liable  to  the  treble  penalty ;  but  the  game  on  which  the 

illegal  contract  is  made  is  the  race  run  for  the  aggregate 

sum. 

Martin,  in  reply.— The  case  of  Evans  v.  Pratt  merely 
decided  that  a  steeple-chase  was  a  horse-race  within  the 
Stat.  18  Greo.  2,  c.  84.  In  M'KinneU  v.  Robinson,  the  de- 
cision was,  that  money  lent  to  play  at  hazard  could  not  be 
recovered  back,  because  hazard  is  an  illegal  game,  expressly 
prohibited  by  the  12  Oeo.  2,  c.  28.  That  case  does  not 
apply,  unless  horse-racing  be  an  illegal  game.  Daintree  v. 
Hutchinson  only  decided  that  a  dog-race  for  d£100  is  within 
the  statute  of  Anne.  Now  at  common  law,  gaming  was 
perfectly  legal,  Sherbom  v.  Colebear  {c),  and  it  can  only 
be  unlawful  by  virtue  of  some  statute.    It  is  not  made  so 

(fl)  3  M.  &  W.  434.      (b)  1  Dowl.  P. C.  (N.S.)  783.      (c)  2  Ventr.  175. 
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Etch,  of  PUai^  by  the  16  Car.  3^  c  7j  whicli  applies  only  to  frmubdent 
'   -    gaming,  and  to  excessive  gaming  on  credit.    There  is  no- 

Apflsoarth  thing  in  that  statute  to  make  any  game  per  se  illegaL 
CoLLKT.  It  would  be  somewhat  strange  if  it  were  so,  inasmuch  aa 
Charles  II.  was  a  great  patron  of  horce-racing,  and  the 
breed  of  horses  in  this  country  was  much  improved  hj 
horses  brought  over  in  part  of  the  dowry  of  his  queen, 
Catherine  of  Braganza,  from  Tangier.  Then  the  first  sec- 
tion of  the  statute  of  Anne  was  framed  to  carry  out  the 
proyisions  of  the  former  act  into  more  complete  effect,  hy 
avoiding  bonds  or  other  securities  given  in  respect  of  debts 
contracted  at  gaming :  but  there  is  nothing  in  that  section 
to  make  horse-racing,  or  a  wager  upon  it,  illegal,  where  no 
security  is  given.  It  leaves  the  debt  arising  upon  the  con- 
tract as  it  was  before.  The  legislature  might  well  say, 
that  the  contract  itself  should  be  brought  before  the 
Court,  that  they  might  judge  of  it  legality.  [Aldersom, 
B. — Woxdd  the  defendant  have  been  liable  on  a  promissory 
note  ?  If  not,  then,  upon  the  principle  laid  down  in  Yaunff 
V.  Moore  {a),  is  not  the  contract  void?]  The  dictum 
in  that  case  was  extra-judicial,  and  is  at  variance  with  the 
cases  of  RMnson  v.  Bland  (6)  and  Baryeau  v.  fValmsley{c). 
Secondly,  the  9  Anne,  c.  14^  s.  2,  is  directed  against  the 
case  of  parties  losing  d£10  or  upwards ;  here  nobody  could 
lose  more  than  d£2. 

Cur.  adv.  vrdt. 

The  judgment  of  the  Court  was  now  delivered  by 

BoLFX,  B. — ^This  was  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff.  The  defendant  pleaded, 
that  as  to  271.  Os.  6d.  parcel  &c.,  a  certain  race  for  a 
sweepstakes,  (to  wit,  of  two  sovereigns  each,)  with  a  cer* 


(a)  2  Wila.  67.  {h)  2  Burr.  1077 ;  1  W.  BUu  260. 

(0  2  Stra.  1249. 
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tain  sum  of  money  (to  wit,  fifteen  sovereigns)  added,  was  &«*•  of  Pleat, 
about  to  be  run  by  and  between  a  mare  of  the  plaintiff 
and  divers  horses  of  other  persons,  and  before  the  race, 
the  said  sweepstakes  of  two  sovereigns  each  and  the  fifteen 
sovereigns  added,  (being  the  prize  for  which  the  said  race 
was  to  be  run,)  and  being  less  than  d£50,  to  wit,  d£29,  of 
which  the  said  sum  of  271.  Os.  6d.  is  parcel,  was  delivered 
to  and  received  by  the  defendant  to  abide  the  event  of 
the  race.  The  plea  then  goes  on  to  state,  that  the  race  was 
afterwards  run,  that  the  plaintiff  won  the  race,  and  that 
the  money  was  received  by  him,  the  defendant,  under  the 
circumstances  aforesaid,  and  no  others. 

To  the  plea  the  plaintiff  demurred.  The  plea  was  evi- 
dently framed  on  the  provisions  of  the  13  Oeo.  2,  c.  19, 
which  prohibits  all  horce-races  for  a  plate  or  prize  of  less 
value  than  d£50:  the  pleader  having  inadvertently  over- 
looked the  circumstance  that  the  statute  of  Geo.  2  was  re- 
pealed by  the  3  &  4  Vict.  c.  5.  The  plea,  therefore,  so  far 
as  it  rests  on  the  statute  of  Geo.  2,  clearly  cannot  be  sup- 
ported. 

It  was,  however,  argued  on  behalf  of  the  defendant,  that 
independently  of  the  statute  Geo.  2,  the  plea  discloses  a 
good  defence,  for  that  the  whole  transaction  was  illegal 
under  the  statutes  against  gaming,  namely,  16  Car.  2,  c.  7, 
and  9  Anne,  c.  14,  and  consequently  that  the  money  in 
question  cannot  be  recovered  in  a  court  of  justice. 

But  this  argument  cannot  be  supported. 

According  to  the  construction  which  a  great  variety  of 
cases  have  put  on  these  acts,  it  must  be  taken,  first,  that 
horse«racing  is  a  game  within  the  meaning  of  the  statute 
of  Charles  2 ;  and  secondly,  that  the  games  contemplated 
in  the  statute  of  Anne,  though  not  there  enumerated,  are 
the  same  as  those  referred  to  in  the  statute  of  Charles  2. 
Is  then  the  race,  as  described  in  the  plea,  made  illegal  by 
either  of  those  statutes?    We  think  not. 

The  statute  of  Charles  2,  according  to  our  construction 
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Bjtch.  of  Pleat,  of  it,  does  not  make  illegal  all  gamiDg,  but  such  only  as 
'    ^     is  fraudulent  or  excessive*    There  is,  indeed,  a  little  am- 

ArPLEOARTH  biguity  in  the  language  of  the  second  section  of  that 
CoLLBY.  statute,  which  has  given  rise  to  the  argument  insisted  on 
by  the  defendant,  that  though  in  respect  of  gaming  with 
cards,  dice,  &c.,  nothing  is  made  illegal  but  the  fraudulent 
winning  of  money  at  such  games,  yet  with  respect  to 
horse-races,  foot-races,  and  other  sports  of  a  like  nature, 
enumerated  in  the  act,  the  case  is  different,  the  act  having 
(as  it  is  contended)  altogether  prohibited  such  sports  for 
money.  But  though  the  clause  in  question  might  bear 
such  a  construction,  yet  it  certainly  will  admit  of  another, 
and,  as  we  think,  far  more  reasonable  interpretation; 
namely,  that  the  fraud,  deceit,  ill  practices,  &c.,  mentioned 
in  the  second  section  of  the  act,  are  intended  to  apply  to 
all  which  follows  in  that  section,  and  consequently  that 
the  clause  in  question  has  no  reference  to  the  case  of  per- 
sons fairly  running  horses  for  money,  or  fairly  betting  on 
races  or  other  sports  of  like  nature.  And  we  adopt  this 
construction,  first,  because  the  act  itself,  both  in  its  title 
and  preamble,  appears  to  be  directed  solely  against  frau- 
dulent and  excessive,  and  to  be  in  no  respect  pointed  at 
moderate  play,  when  there  is  no  fraud ;  and  secondly,  be- 
cause it  appears  to  us  to  be  absurd  to  suppose  that  the 
legislature  could  look  with  greater  jealousy  at  racing  and 
sports  of  a  like  nature,  than  at  gaming  with  cards  and 
dice,  the  latter  particularly  having  been  from  time  to  time 
considered  as  of  so  demoralizing  a  character,  as  to  have 
given  rise  to  various  statutes  for  checking  its  prevalence. 

The  race,  therefore,  as  stated  in  the  plea,  is  not  prohi- 
bited by  the  statute  of  Charles  2,  for  it  is  not  suggested  to 
be  fittudulent,  nor  is  it  excessive  within  the  meaning  of 
that  statute,  which  in  substance  defines  excessive  gaming 
to  be  gaming  where  one  party  loses  on  ticket  or  credit 
more  than  d£100  at  one  time  or  sitting. 

If,  then,  the  race  in  question  was  not  illegal  under  the 
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Statute  of  Charles^  how  is  it  affected  by  the  statute  of  9   Etek.  ofPUas, 
Anne,  c.  14?  n_1!J?L^ 

That  statute  enacts,  first,  that  all  securities  given  for  Appibgaeth 
monej  lost  at  play  shall  be  void,  and  afterwards  enables  Coluy. 
any  person  who  shall  have  lost  d£10  at  any  one  time  or 
sitting,  to  recover  it  back  from  the  winner;  and  it  then 
imposes  penalties  on  any  party  who  shall  at  one  time  win 
£10  or  upwards  from  any  person  or  persons.  The  first 
question  argued  before  us  on  the  effect  of  this  statute  was 
as  to  the  first  section;  the  plaintiff  contending,  that 
though,  under  that  section,  any  note,  bill,  or  other  secu* 
rity  was  void,  yet  the  contract  itself  was  not  avoided. 
The  defendant,  on  the  other  hand,  argued,  that  though 
the  security  alone  was  in  terms  made  void,  yet  by  neces* 
sary  implication  the  contract  was  also  avoided* 

It  must  be  admitted  that  the  authorities  on  this  point 
are  far  from  satisfactory* 

In  Barjeau  v.  Wabnsley  (a),  Akimbrooh  v.  Hatt(b),  and 
M'Allester  v.  Haden  (c),  it  was  held  that  the  security  only, 
and  not  the  contract,  was  rendered  void  by  the  statute.  And 
in  Robinson  v.  Bbmd  {d),  Lord  Mansfield  expressly  stated, 
that  it  had  been  twice  judicially  determined  that  the  ob- 
ject of  the  legislature  was  to  avoid  the  security,  and  not 
the  contract,  in  order  to  give  Courts  an  opportunity  to  ex- 
amine into  the  merits  of  the  consideration :  and  there  are 
certainly  other  dicta  to  the  same  effect.  On  the  other 
hand,  in  Yowng  v.  Moore  (e),  the  Court  of  Common  Pleas 
held,  that  the  statute  by  necessary  implication  made  void 
the  contract  as  well  as  the  security ;  and  it  is  evident  that 
this  Court,  mM'KinnellY.  Robinson  (/),  inclined  to  that  as 
the  more  reasonable  view  of  the  law.  The  ground  sug- 
gested by  Lord  Mansfield,  namely,  that  the  object  of  the 
legislature  was  to  give  the  Courts  an  opportunity  of  look- 

(a)  2  Stra.  1249.  (</)  1  W.  Bla.  260. 

(6)  2  Wils,  309.  {e)  2  Will.  67. 

(c)  2  Campb.  438.  (/)  3  M.  &  W.  440. 

VOL.  X.  C  C  C  H.  W« 


782  CAftBS   IN   TBI   BXCHEQUBR, 

Steh,  of  putu,  ing  into  the  merits  of  the  consideration,  ia  evidently  unte* 
.  ^^^*  ^    nable.    The  nature  of  the  consideration  would  be  brought 

Apflboartr  before  the  Court  as  well  in  an  action  on  a  promissory  note 
ColUx.  or  bill  of  exchange,  as  in  an  action  on  the  contract.  Besides, 
if  the  consideration  is  legal,  what  is  there  for  the  Court  to 
inquire  into,  and  why  in  such  a  case  should  the  legislature 
avoid  the  security  at  all?  We  have  adverted  to  this  sec- 
tion of  the  statute,  and  the  authorities  upon  it,  as  they 
were  much  pressed  in  the  argument,  though  in  truths  in 
our  view  of  this  case,  they  do  not  apply  to  the  question 
before  us ;  and  we  only  think  it  necessary  to  add  on  this 
point,  that  whatever  might  have  been  the  opinion  of  this 
Court  as  to  the  true  construction  of  the  clause  in  question, 
if  we  had  been  called  upon  to  balance  the  authority  of  the 
earlier  decisions  against  each  other,  and  to  decide  between 
them,  it  is  not  now  necessary  to  do  so.  For  we  think  that 
the  legislature,  in  passing  the  5  S4  6  Will.  4,  c.  41,  has  in 
fact  pronounced  its  decision  upon  this  point. 

That  act,  while  it  repeals  so  much  of  the  statute  of 
Anne  as  makes  the  securities  void,  expressly  enacts  that 
they  shall  be  deemed  to  have  been  given  on  an  illegal  con- 
sideration ;  and  it  is  impossible  to  impute  to  the  legislature 
an  intention  so  absurd,  as  that  the  consideration  should  be 
good  and  capable  of  being  enforced,  until  some  security  is 
jpiven  for  the  amount,  and  then  that  by  the  giving  of  the 
security  the  consideration  should  become  bad. 

We  assume,  therefore,  with  the  defendant,  that  the  sta- 
tute of  Anne,  in  connexion  with  the  6  &  6  Will.  4t,  c.  41, 
must  be  taken  to  avoid  all  contracts  for  the  payment  of 
money  won  at  play.  But  then  the  question  arises,  ia  the 
contract  which  the  plaintiff  here  is  seeking  to  enforce  a 
contract  for  the  payment  of  money  lost  at  play,  within  the 
true  intent  and  meaning  of  th^  statute  of  Anne?  We 
think  it  is  not.  One  great  object  of  the  statutes  of  Charles 
II.  and  Anne  (both  of  which  must  be  construed  toge- 
ther) was  to  prevent  gaming  on  credit,  and  to  confine  par- 
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ties  who  were  playing  for  money  to  such  sums  as  they  Bxch.  of  Pieai, 
should  pay  down  at  the  time  of  the  play.     Now  we  are  of  '  ^ 

opinion^  that  money  deposited  in  the  hands  of  a  stake-  Applvoabth 
holder  before  a  game  is  played  or  a  race  run^  to  be  handed  Coli.by. 
over  to  the  winner^  is  precisely  that  sort  of  transaction  that 
the  legislature^  supposing  that  the  parties  were  to  engage 
in  play  at  all,  meant  to  encourage  and  not  to  prohibit.  It 
is  in  no  fair  sense  gaming  upon  credit  or  ticket.  It  is  in 
truth  the  only  sort  of  gaming  for  ready  money  which  the 
nature  of  the  case  admits.  The  legislature  most  wisely 
thought,  that  they  might  with  comparative  safety  trust 
persons  to  play  for  money,  if  payment  of  all  losses  was 
made  at  the  time  and  on  the  spot,  and  not  deferred  to  a 
future  occasion.  The  deposit  with  the  stakeholder  is 
ready-money  payment  in  the  strictest  sense.  All  parties 
part  with  their  money  before  the  game  begins.  The  stake- 
holder holds  it  as  agent  for  the  winner,  and  when  the 
winner  is  ascertained  by  the  result  of  the  game,  he  has  a 
right  to  treat  the  stakeholder  as  having  gotten  into  his 
hands  money,  which  in  the  result  of  a  lawftd  transaction 
turns  out  to  belong  to  him,  the  winner.  The  case  appears 
to  us  to  be  entirely  out  of  the  mischief  which  this  branch  of 
the  statute  was  intended  to  remedy,  and  not  to  come  within 
its  provisions. 

If,  then,  the  plaintiff  is  not  within  the  statute  of  Charles 
II.  or  the  first  section  of  the  statute  of  Anne,  is  he  pre- 
vented firom  recovering  by  the  second  and  fifth  sections  of 
the  latter  statute,  by  which  the  loser  of  d£10  or  upwards  at 
any  one  time  or  sitting  may  recover  it  back,  and  the  win- 
ner of  jEIO  or  upwards  at  any.one  time  or  sitting  is  subject 
to  heavy  penalties? 

On  this  part  of  the  case  it  may  be  observed,  that  cer- 
tainly here  no  one  has  lost  £10,  so  that  nothing  could  be 
recovered  back  by  the  losers  under  that  branch  of  the  sta- 
tute. But  by  the  fifth  section,  it  is  made  highly  pcDal  to 
win  from  any  person  or  persona  £10  at  any  one  time  or 

c  c  c2 
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Exch.  o/PUas,  sitting;  and  the  question  is,  whether  the  plaintiff  recover- 
-    ing  the  money  in  question  in  this  case,  which  exceeds  iElO 

Apfleoartk  beyond  the  money  added  by  way  of  gift,  would  be  liable  to 
Collet,  be  prosecuted  as  a  party  who  had  won  d£10  at  one  time. 
We  strongly  incline  to  think  he  could  not;  for  though  the 
fifth  section  imposes  the  penalties  on  any  person  winning 
£10  from  any  person  or  persons,  yet,  considering  the  highly 
penal  nature  of  the  clause,  and  the  previous  enactments  in 
section  2  in  favour  of  the  loser  of  JSIO,  and  the  correspond- 
ing provisions  in  the  statute  of  Charles  II.,  we  think  it 
very  doubtful  whether  any  person  can  incur  the  penalty 
imposed  on  the  winner,  where  there  is  not  a  corresponding 
loser  to  the  requisite  amount.  It  is  not,  however,  necessary 
for  us  expressly  to  decide  that  point,  for  here,  it  is  to  be 
observed,  the  action  is  brought  to  recover  deposits  of  two 
sorts;  viz.,  first,  the  stakes  deposited  by  the  parties  en- 
gaged in  the  race,  and  secondly,  a  sum  of  money  added  by 
a  stranger,  by  way  of  premium  or  prize  to  be  run  for. 
Now,  it  is  clear,  that  since  the  repeal  of  13  Geo.  2,  c.  19, 
there  is  nothing  to  prevent  a  race  for  a  sum  of  mxmcy  not 
raised  by  the  parties  themselves  (that  being  in  truth  a 
yf^^it),  but  given  by  way  of  prize  by  a  third  person  desir- 
ous of  encouraging  racing;  and  as  a  part  of  the  sum  de- 
posited with  the  defendant  consists  of  money  so  given,  the 
plea  of  the  defendant  is  clearly  bad,  as  attempting  to  cover 
too  much.  Whatever  may  be  the  right  of  the  winner  as 
to  the  subscriptions  of  two  sovereigns  each,  he  is  certainly, 
on  these  pleadings,  entitled  to  the  d£15  which  were  given 
ultra  the  stakes  by  way  of  prize;  and  our  judgment  must 
therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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Exeh.  tifPleatt 
1842. 

Briscoe  v.  Hill* 


JJeBT  on  simple  contract. 

The  defendant  pleaded,  first,  nnnquam  indebitatus;  se*  ^ainuirrepiied 
condly,  a  set-off  in  the  usual  form,  for  £400  for  goods  sold  ^g^^^^^^  J^ 
and  delivered,  work  and  labour  and  materials,  and  money  parcel  &c.,  he 
due  on  an  account  stated ;  which  said  sum  of  money  in  commencement 
which  the  plaintiff  was  and  is  so  indebted  as  aforesaid,  ex-  af^le  time  of^ 
ceeds  the  said  debt  due  and  owing  from  the  defendant  to  pi^  pleaded, 

^  indebted  modo 

the  plaintiff,  and  the  damages  by  the  plaintiff  sustained  on  etform&,andat 

occasion  of  the  detention  thereof,  as  in  the  declaration  men-  parcel'  &c.',     ' 

tioned,  &c. ;  concluding  in  the  usual  form  of  a  plea  of  set-off.  JJeid^^^  oVtht 

Replication  to  the  plea  of  set-off,  that,  except  as  to  the  replication,  the 

;  .,  .  1       plaintiff  had 

sum  of  972.  12^.  4d.  parcel  of  the  said  moxues  sought  paid  that  sum 
to  be  set  off  by  the  defendant  in  the  said  second  plea,  crou  acUon "  * 
he  the  plaintiff  was  not  at  the  time  of  the  commence-  S|^"|y\h*/d"' 
ment  of  this  suit,  and  at  the  time  of  the  pleading  the  fen<3ant,  which 

sttm  the  de* 

said  second  plea,  indebted  to  the  defendant  in  manner  and  fendant  took 
form,  &c.|  concluding  to  the  country.    And  as  to  the  said  f„i|  Mtisfactlon 
sum  of  97/.  12*.  4rf.,  parcel  as  aforesaid,  the  plaintiff  says,  ^^^^^J^\ 
that  though  ^tme  it  is  that  he  the  plaintiff,  before  and  at  to  the  rest  of 
the  time  of  the  commencement  of  this  suit,  and  from  concluding  with 
thence  until  and  at  the  time  of  pleading  the  said  second  y*2fon  »ecila 
plea,  was  indebted  to  the  defendant  in  the  said  sum  of  demurrer,  that 

,  ,        t       ,   i.      1         .      the  replicaUon 

97/.  12*.  4^.,  parcel  of  the  said  money  by  the  defendant  in  was  bad. 
his  said  plea  mentioned  and  thereby  sought  to  be  set  off;  wherTtheVe  it 
yet  the  plaintiff  says,  that  heretofore  and  after  the  accru-  f^^/^'i"^  jj*^ 
ing  of  the  said  causes  of  set-off,  so  far  as  they  relate  to  the  two  pleas,  one 
said  sum  of  97/.  12*.  4d,  parcel  as  aforesaid,  and  before  the  and  the  other 
pleadinff  of  this  replication,  to  wit,  on  the  22nd  day  of  April,  fUj;  '^^^^"' 
1842,  the  now  defendant  issued  a  certain  writ  of  summons  judgment  on 

'  the  whole  re- 

out  of  the  Court  of  our  Lady  the  now  Queen,  before  the  cord,  according 
Barons  of  her  Exchequer  at  Westminster,  and  directed  to  md  not  to  over. 
the  now  plaintiff,  whereby  our  said  Lady  the  Queen  com-  ["!*«  heing  ^ 
manded  the  now  plaintiff,  that,  within  eight  days  after  the  ^^^se- 
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Bxek.  if  Pleat,  scrvice  of  the  said  writ,  &c.,  he  should  cause  an  appearance  to 
'   ^     be  entered  for  him  in  the  said  Court,  in  an  action  of  debt 


BsiscoB  at  the  suit  of  the  now  defendant,  and  which  same  writ  was 
HaL.  indorsed  as  follows :— ''  The  plaintiff  claims  U7L  12#.  lOdL 
for  debt,  and  21. 4t.  4tf .  for  coats ;''  and  the  said  now  plain- 
tiff thereupon  afterwards,  to  wit,  on  the  2nd  May  in  the 
year  aforesaid,  in  due  time  and  manner  did  duly  canae  sn 
appearance  to  be  entered  for  him  ftc.,  as  by  the  record 
&c. ;  and  the  now  plaintiff  further  says,  that  the  said  writ 
so  issued  on  the  22nd  April  as  aforesaid,  was  issued  and 
prosecuted  by  the  now  defendant  for  the  reooYexy  of  a  cer- 
tain sum  then  claimed  by  him  to  be  due  and  owing  to  him 
from  the  now  plaintiff,  to  wit,  the  sum  of  117/.  12«.  lOd,, 
which  included  the  said  sum  of  97/.  12#.  4d.  parcel  as 
aforesaid,  which  last-mentioned  sum  was,  at  the  time  of 
the  commencement  of  the  said  suit  by  the  now  defendant, 
actually  due  and  owing  from  the  now  plaintiff  to  the 
now  defendant,  and  in  arrear  and  unpaid. — ^The  replica- 
tion then  went  on  to  allege,  that  the  now  plaintiff  hay- 
ing  so  entered  an  appearance,  &c.,  the  now  defendant 
afterwards,  and  before. the  pleading  of  this  replication, 
and  before  the  now  defendant  pleaded  ki  this  action,  to 
wit,  on  the  2nd  May,  in  the  year  &o.  aforesaid,  declared 
against  the  now  plaintiff  in  the  said  suit,  in  debt  for  jE200 
for  goods  sold  and  deUvered,  in  a  like  sum  for  work  and 
labour,  and  in  a  like  sum  for  money  due  on  account  stated. 
It  then  averred  the  identity  of  the  sum  of  97/.  12».  4^., 
parcel  of  the  money  sought  to  be  set  off  in  the  plea,  with 
the  like  sum,  parcel  of  the  debt  in  the  declaration  in  the 
former  action ;  and  went  on  to  state,  that  after  the  now 
defendant  had  so  declared  against  the  now  plaintiff  as 
aforesaid,  and  after  the  now  defendant  had  pleaded  the  se- 
cond plea  in  this  action,  and  before  the  pleading  of  this 
replication,  to  wit,  on  the  8rd  July,  1840,  the  now  plaintiff 
pleaded  to  the  said  action :  £nt,  except  as  to  the  sum  of 
97/.-12#.  4rf,  parcel  &c.,  n^nquam  indebitatus;  seoondlyi 
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as  to  £45/  parcel  &c.,  and  other  than  the  said  sum  of  Exch.  rf  PUo», 
971.  I2s.  4d.,  accord  and  satisfaction ;  thirdly,  aa  to  £16,  fur^  ^^^' 
ther  parcel  &c.,  and  other  than  the  said  snms  of  97/.  12«.  4df. 
and  £45,  payment  before  action  brought;  and  lastly,  as  to 
97/.  \2s.  4d.,  payment  into  Court.  The  replication  then 
averred  the  identity  of  this  last-mentioned  sum  with  the 
sum  of  97/.  128.  4d.  parcel  of  the  money  sought  to  be  set 
off  in  the  present  action,  and  alleged  that  the  now  defend* 
ant,  before  the  pleading  of  this  replication,  replied  to  the 
above  pleas  of  the  now  plaintifr,  by  taking  the  sum  of 
97/.  128.  4d.  out  of  Court,  in  fiill  satisfaction  &c.,  and  en* 
tering  a  nolle  prosequi  to  the  rest  of  the  declaration;  and 
averred  the  identity  of  the  sum  of  97/.  12^.  4c/.,  so  taken 
out  of  Court  in  full  satisfaction  &g.  with  the  like  sum  now 
sought  to  be  set  off,  and  that  the  plaintiff  never  was  in- 
debted to  the  now  defendant  to  a  greater  amount  than  the 
said  sum  of  97/.  128.  4d.  in  respect  of  the  cause  of  action 
in  the  introductory  part  of  the  last-mentioned  plea;  con- 
cluding with  a  verification. 

Special  demurrer,  and  joinder  in  demurrer. 

«7.  Hender8on,  in  support  of  the  demurrer. — ^The  replica- 
tion admits  that  the  set-off  was  an  answer  to  the  action  at 
the  time  of  the  plea  being  pleaded;  but  the  plaintiff  seeks 
to  avoid  its  effect  by  something  in  the  nature  of  a  replica- 
tion puis  darrein  continuance.  But  supposing  that  such  a  re- 
plication might  be  good,  if  pleaded  against  the  Jinrther  qiain- 
tenance  of  a  set-off,  it  cannot  be  pleaded  generally  in  answer 
to  a  plea  in  bar  of  the  action,  so  as  to  render  the  defendant 
liable  to  costs  in  respect  of  a  plea  which  was  effectual  when 
it  was  pleaded.  In  Evttn8  v.  Pro88er  (a),  the  defendant 
had  pleaded  a  set-off,  and  it  was  held  to  be  no  answer  to 
that  plea  that  he  had  brought  an  action  against  the  plain-* 
tiff  for  the  same  sum,  and  that  the  plaintiff,  had  paid  that 

(a)  3T.  B,18a. 
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Eieh.  ofPUoi,  Bum  into  Court,    In  BaskerviUe  r.  Brown  {a),  it  vas  held 


1842. 


that  a  defendant  might  set  off  a  verdict  recovered  by  him 
against  the  plaintiff  in  another  action.  Here,  what  the 
defendant  has  stated,  and  the  plaintiff  has  admitted,  shews 
that  the  action  ought  not  to  have  been  brought  at  all.  In 
Knibbs  v.  Hall  (&),  it  was  held  to  be  no  objection  to  a  set-off 
of  a  debt,  that  the  defendant  had  commenced  an  action  for 
the  recovery  of  that  debt  before  the  plaintiff's  cause  of  ae* 
tion  accrued.  [Parke,  B. — ^Those  cases  proceed  on  the 
authority  of  BaskerviUe  v.  Brown,  which  is  no  authority 
on  this  point,  because  there  there  was  no  plea  of  set-off.  This 
replication  is  like  a  plea  in  bar  to  the  further  maintenance 
of  a  cross  action,  on  the  ground  that  since  the  commence- 
ment of  the  suit,  the  debt  mentioned  in  the  plea  of  set-off 
has  been  paid,  and  consequently  that  the  plaintiff  is  enti-* 
tied  to  recover  the  amount  he  claims.  The  meaning  of  a 
plea  of  set-off  is,  that  the  plaintiff  was  and  still  is  indebted 
to  the  defendant  in  a  larger  amount  than  his  demand 
against  the  defendant,  and  in  order  to  make  that  defence 
available,  it  should  be  equally  true  at  the  time  of  the  trial 
as  at  the  time  of  pleading.  Before  the  new  rules,  the  same 
question  might  have  been  raised;  for  in  answer  to  the  proof 
of  a  setoff  under  a  notice,  the  plaintiff  might  have  shewn 
that  it  was  since  discharged  by  payment.] 

Then,  secondly,  the  replication  is  wrong  in  form.  A 
plea  of  set-off  is  one  entire  proposition,  raising  a  single 
issue,  namely,  that  there  is  due  to  the  defendant  firom  the 
plaintiff  a  greater  sum  than  is  due  from  the  defendant  to 
the  plaintiff.  The  plaintiff  ought  to  have  replied  to  the 
whole  in  one  replication.  This  replication  is  improperly 
divided  into  two  parts.  He  should^  at  least,  have  allied 
that  the  residue  of  the  set-off  did  not  exceed  the  debt  and 
damages  claimed  in  the  declaration^  and  concluded  with  a 
verification.    A  verdict  for  the  defendant  on  the  issue 

(a)  2  Burr.  1229 ;  1  W.  Bl.  293.  {b)  Pcake's  N,  P.  C,  276, 
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taken  by  the  plaintiff  as  to  the  residue  wonid  not  avail  the  Etek.  of  puat, 
defendant,  because  it  would  not  appear  that  such  residue    ^  ^^^'  ^ 
(that  is,  the  amount  beyond  the  97/.  lis.  4<d.)  exceeded  the      Bkmcob 
debt  and  damages  claimed  in  the  declaration*  ^^^^ 

Crong>t(m,  contra. — If  either  branch  of  the  replication  be 
good,  the  plaintiff  is  entitled  to  judgment,  as  the  demurrer 
to  the  whole  is  too  large*  In  Dowsbmd  v.  JTiompson  (a), 
it  was  held  that  two  parts  of  a  plea  of  set-off  are  like  two 
counts  in  a  declaration ;  so  that  if  either  be  good,  a  general 
demurrer  to  the  whole  is  bad.  Vivian  v.  Jenkin  {b)  shews 
that  the  plaintiff  is  entitled  to  divide  the  plea,  and  to  reply 
separately  to  different  parts  of  it.  But  both  parts  of  the 
replication  are  good.  It  first  makes  the  amount  of  972. 
12«.  4fc/.  a  material  question,  to  which  it  gives  a  complete 
answer  by  shewing  satisfaction ;  and  as  to  the  residue,  it 
tenders  an  issue  to  the  country,  to  which  the  defendant  has 
only  to  add  the  similiter.  [Parke^  B. — ^The  objection  is,  that 
the  defendant  has  not  alleged  that  the  residue  of  the  set-off, 
exclusive  of  the  97/.  12^.  4d.,  is  sufficient  to  overtop  the 
plaintiff's  demand;  you  conclude  to  the  country,  as  if  that 
fact  had  been  averred  in  the  plea,  which  it  is  not.  If  you 
had  replied  nunquam  indebitatus  beyond  97/.  12«.  4rf.,  and 
as  to  that  sum  pleaded  satisfaction,  your  replication  might 
be  good;  for  nunquam  indebitatus  to  a  plea  of  set-off 
.  means,  either  that  the  defendant  has  no  cross  demand 
against  the  plaintiff  at  all,  or  if  he  has,  that  it  does  not 
overtop  or  equal  the  plaintiff's  claim.  Now  the  replica- 
tion and  plea  here  do  not  mean  the  same  thing.  The  plea 
says,  that,  including  the  sum  of  97/.  12s.  4d.,  the  defendant 
has  a  claim  against  the  plaintiff  equal  to  the  plaintiff's  de« 
mand  against  him;  the  replication  says,  that  the  balance 
after  deducting  97/.  12s.  4d.  is  not  sufficient  to  meet  that 

(a)  2  W.  BI.  910«  (b)  3  Ad.  &  £11.  741 ;  5  Nev.  &  Man.  14. 
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Btek.  of  PUas,  demand.    The  defendant  never  said  it  was;  it  is  altogether 
^   ^     ^    a  new  pioposition,  wliich  lie  ought  to  have  had  an  oppor- 
Bki«coi.     tnnity  of  answering.    As  the  record  now  stands,  if  it  were 
HrLL.       ^  appear  that  one  fsLrthing  were  due  firom  the  plaintiff  to 
the  defendant  beyond  97/.  12s.  M.,  the  issue  would  be 
found  against  the  plaintiff,  although  on  the  whole  plea  he 
would  be  entitled  to  a  verdict]     The  plaintiff,  by  thus  re- 
plying, has  made  the  actual  amount  material.    Pleas  of 
set-off  are  to  be  taken  as  divisible,  so  that  if  the  other 
pleas  on  the  record,  taken  in  connexion  with  a  portion  of  a 
plea  of  set-off  or  payment,  will  cover  the  whole  cause  of 
action  in  the  declaration,  the  defendant  will  be  entitled  to 
the  general  verdict. 

Parkb,  B.^--We  think  the  replication  is  clearly  bad, 
in  separating  the  two  parts  of  this  plea  in  the  manner  it 
has  done.  If  the  intention  of  the  plaintiff  were  to  deny 
that  more  than  971.  12«.  4dL  was  due  to  the  defendant 
at  any  time,  he  ought  to  have  framed  his  replication 
in  such  a  way  as  to  give  the  defendant  an  opportunity  of 
answering  that  allegation.  On  the  record  as  it  now  stands, 
there  is  no  averment  on  the  part  of  the  defendant  that  the 
monies  in  the  plea,  exclusive  of  the  sum  of  97/.  12«.  4d., 
are  sufficient  to  meet  the  plaintiff's  demand.  The  plaintiff 
has  replied  as  if  that  fact  were  alleged  in  the  plea,  and 
therefore  the  replication  is  bad,  inasmuch  as  there  is  no 
affirmative  allegation  on  the  one  side  met  by  an  express 
negative  on  the  other.  The  plaintiff  may  have  leave  to 
amend,  if  he  is  desirous  of  trying  the  question  raised  by 
the  other  part  of  the  replication;  but  it  seems  to  me  a 
question  of  costs  only.  With  respect  to  the  subject  of  a 
demurrer  being  too  large,  there  is  a  very  learned  note  of 
my  Brother  Manning  to  the  case  <tf  Hinde  v.  Gray  (a), 

(a)  1  Man.  &  O.  201,  note  (a)# 
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which,  in  my  opinion^  is  entitled  to  considerable  weight.  ^ck.ofPUas^ 
He  states  the  modem  practice,  as  to  overruling  demurrers  ^  ^^^' 
as  being  too  large,  to  have  been  imported  from  courts  of 
equity.  Hiere  had  been  formerly  cases  in  the  Court  of 
Queen's  Bench,  and  also  in  the  Court  of  Common  Pleas, 
where  demurrers  had  been  said  to  be  overruled  as  being 
too  large;  which  have  been  followed  by  subsequent  deci- 
sions in  this  Comt.  The  question  is,  is  that  practice  right 
or  not,  or  ought  not  the  Court  on  such  demurrer  to  give 
judgment  on  the  whole  record,  according  to  the  truth?  I 
think  the  observations  in  that  note  are  entitled  to  consi- 
derable weight,  and  I  am  inclined  to  think  the  practice  has 
been  wrong,  and  that  judgment  on  demurrer  should  be 
given  on  the  whole  record  according  to  the  truth.  Take 
for  instance  the  case  of  a  general  demurrer  to  two  counts, 
one  of  which  is  good  and  the  other  bad,  the  plaintiff  ought 
to  have  judgment  on  the  good  count,  and  not  on  the  other  t 
in  short,  the  Court  should  look  at  the  whole  record,  and 
see  what  is  the  proper  judgment  to  give  upon  the  whole. 
If  that  be  not  done,  considerable  difficulty  may  arise  in 
the  assessment  of  damages. 

Alderson,  B.j  and  Bolfe,  B.,  concurred. 

Judgment  for  the  defendant. 
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* — V — ^    The  CoNSTABLBs  and  Burobsses  of  the  Township   of 
Dec.  5.  Choelton-upon-Mbdlock  r.  Walkbb. 

By  a  local  X  HIS  was  an  action  of  debt^  which  came  on  to  be  tried 

^D^  c^l^.  before  Bolfe,  B.,  at  the  Liverpool  Spring  Assizes,  1842, 

ImhoriaTdTo  ^^®^  *  verdict  was  found  for  the  plaintiffs  by  consent  for 

payeand  889/.  17«.  4irf.,  subjcct  to  the  opinion  of  the  Conrt  upon 

cleanse  certain      ,      -  ,,       . 

■treeu,  •quarei,   the  following  CSSC  : — 

S^nSand  The  sction  was  brought  to  recover  889i  17*.  ^d.  from 
\^\nK  ^^^  *^®  defendant,  as  his  proportion  of  the  chaises  payable  for 
'*  the  ownen  (/  paving  and  cleansing  Ormond  Street,  in  the  township  of 
ffreJmd'irUmd  Chorlton-upou-Medlock,  in  the  parish  of  Manchester,  in 
SSng  Yhetkid  aMeged  pursuance  of  the  stot.  2  WilL  4,  c.  xc,  intituled 
streeu,  ^  ''An  Act  for  improving  and  regulating  the  Township  of 

Proyid»i,  that  Chorltou-upon-Medlock,  in  the  C!ounty  of  Lancaster.''  Or- 
required  enT^"  moud  Street,  and  three  other  streets  within  the  said  town- 
^omnmot^^  ship,  form  nearly  a  square,  enclosing  and  adjoining  the 
houset,  build-    churchyard  of  All  Saints  Church,  which  is  built  in  the  c^i- 

ingty  lands, 

grounds,  or  he»  trc  of  the  churchyard,  the  churchyard  being  separated  firom 
Ib^T^oniy  ^he  street  by  iron  palisades.  Ormond  Street  had  been  laid 
^  rtlon'^nbe  ^^^  ^^^  made,  and  had  buildings  and  enclosed  places  at  its 
expense.  B.,  sides,  but  had  not,  before  it  was  paved,  &c.,  by  the  plaintiffs, 
i>eing^roiis  bccu  psvcd,  flawed,  or  put  into  good  order  &c.  within  the 
church^and^  meaning  of  the  act.  The  owners  and  occupiers  of  the  adjoin- 
setung  out  a  i^g  premises  having  received  notice  to  level  the  said  street, 
purchased  a  and  having  omitted  to  do  so,  the  plaintiffs  caused  the  same 
which  w!u"<^n.  to  be  paved  and  flagged,  and  brought  the  present  action  to 
o7m  t*JlJt*eer*  recover  from  the  defendant  his  proportion  of  the  charges. 

for  that  pur- 
pose, and  the  church  and  churchyard  haying  been  built  and  set  out  accordingly  were  duly 
consecrated.  By  the  deed  of  consecration,  the  right  of  letting  or  otherwise  dispodng  of  the 
pews,  yaults,  and  grayes  in  the  church  and  churchyard  was  reserved  to  B.  The  church  and 
churchyard  adjoined  a  street  which  had  been  payed  by  the  commissioners.  B.  conyeyed  to 
the  defendant  in  fee,  by  way  of  mortgage,  the  pews  and  vaults  in  and  under  the  church  remain- 
ing unsold,  and  so  much  of  the  churchyard  as  had  not  been  sold,  together  with  the  rent,  pen- 
sions, stipends,  &c.,  thereunto  belonging.  The  defendant  received  the  renU  and  profiu  arising 
from  the  pews,  vaults,  and  graves  in  the  church  and  churchyard,  and  appropriated  the  same  in 
part  satisfaction  of  his  debt. 

Held^  that  the  defendant  was  not  liable  to  be  charged,  as  he  was  not  "  the  owner  of  buildings, 
groundf  or  land,"  within  the  meaning  of  the  local  act 
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The  pitdntiffs  contended^  that  the  defendant  was  liable  £rrA.  ^  puat, 
by  virtue  of  the  local  act,  section  82,  as  being  in  pos-  ^  ^  ^ 
session  of  the  church  and  churchyard,  and  the  pews,  seats,  Comstables, 
and  vaults  in  or  nnder  the  church,  and  also  all  the  glebe«  or  Cborlton 
lands,  buildings,  rents,  stipends,  pensions,  perquisites,  and  ^^^keb. 
emoluments  of  and  belonging  to  the  benefice  and  living  of 
the  said  church  and  churchyard,  as  mortgagee  thereof.  In 
1819,  the  Rev.  E.  Burton,  being  desirous  of  building  a 
church,  purchased  the  plot  which  is  now  the  site  of  the 
church  and  churchyard,  and  the  same  was  conveyed  to  him 
by  lease  and  release,  for  life,  remainder  to  the  defendant 
in  trust  for  him,  remainder  to  Burton  in  fee.  Mr.  Burton 
covenanted  not  to  build  anything  thereon  except  a  church, 
and  to  appropriate  the  remainder  to  a  cemetery.  By  inden^ 
tures  made  between  the  Rev.  E.  Burton  of  the  first  part,  the 
defendant  of  the  second  part,  the  Bishop  of  Chester  of  the 
third  part,  and  Mr.  Todd  and  Mr.  Orford  of  the  fourth 
part,  the  plot  was  conveyed  to  the  latter  persons  upon 
trust  that  they  would  erect  a  church,  and  procure  the 
same  and  the  churchyard  to  be  consecrated  according  to 
the  rites  and  usages  of  the  Church  of  England.  In  1820 
the  church  was  completed,  and  with  the  churchyard  was 
duly  consecrated.  Part  of  the  churchyard  was  appropria- 
ted to  the  poor,  who  were  buried  therein  without  any 
charge  beyond  the  surplice  fees.  The  deed  of  consecra*- 
tion  reserved  to  Burton  the  right  of  letting  or  otherwise 
disposing  of  the  pews,  seats,  and  vaults  in  the  church,  and 
the  vaults  and  graves  in  the  churchyard. 

In  1829  Burton  conveyed,  by  way  of  mortgage,  to 
a  Miss  Orred,  the  rents  issuing  from  the  pews,  seats, 
vaults,  and  graves  in  the  churchyard,  together  with  the 
pews,  seats,  vaults,  &c.,  and  so  much  of  the  churchyard  as 
remained  unsold.  In  1832  he  made  a  second  mortgage  to 
the  defendant,  and  thereby  granted  to  him  in  fee  the 
pews,  seats,  and  vaults  in  or  under  thQ  church  then  re- 
maining unsold,  and  so  much  of  the  churchyard  as  had 


fiA  -'  CkBW  tV  THX  IXCBXaVIR^ 

axeh.  of  PUai,  not  been  sold,  together  with  the  glebe-lands,  bnildings, 
^   ^      ^    rents,  stipends,  pensions,  perquisites,  and  emoluments  of 
CoirsTABLBs,   or  belonging  to  the  benefice  or  living  of  the  said  church 
OP  Chorltom   and  churchyard,  subject  to  the  mortgage  to  Miss  Orred. 
Walkbr;      ^^®  defendant  haying  made  an  arrangement  with  Miss 
Orred  for  discharging  hor  mortgage,  received  the  rents 
and  profits  arising  firom  the  church  and  firom  the  burial* 
ground  in  the  churchyard,  and,  after  making  certain  dis- 
bursements and  allowances  to  Mr.  Burton  and  others,  and 
certain  payments  to  Miss  Orred,  retained  the  remainder 
in  part  satisfaction  of  his  own  mortgage,  which  still  re* 
mained  unsatisfied. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  defendant  was  liable  to  the  plaintiffs  for  the  said  de- 
mand in  respect  of  his  interest  or  possession  of  the  said 
church  or  churchyard,  or  either  of  them,  under  the  cir- 
cumstances above  mentioned. 

The  point  marked  for  argument  on  the  part  of  the  plain- 
tiffs was,  that  the  defendant  is  the  mortgagee  inpossesikm 
within  the  true  intent  and  meaning  of  the  27th  section  of 
2  Will.  4,  c.  xc,  and  as  such  liable  to  this  action. 

Martin,  for  the  plaintiffs. — ^The  question  in  this  case  turns 
principally  upon  the  construction  to  be  put  upon  the  82nd 
section  of  the  local  act  2  Will.  4,  c.  zc,  which  empowers  the 
commissioners  appointed  under  it  to  cause ''  all  such  of  the 
present  and  future  streets,  squares,  places,  &c.  situate  within 
the  township  of  Chorlton-upon-Medlock,  which  then  were 
or  thereafter  should  be  laid  out  and  made,  but  not  paved, 
flagged,  cleansed,  &c.  or  any  part  or  portion  thereof  which 
should  have  any  buildings,  tenements,  yards,  or  inclosed 
places,  except  such  as  are  used  only  as  arable,  meadow,  or 
pasture  land,  whether  the  same  should  be  in  a  continuous 
line  or  not,  at  the  side  or  respective  sides  thereof,  to  the 
^extent  of  one-hal(  part  of  the  whole  of  such  streets,  &c.,  to 
be  paved,  flagged,  soughed,  drained,  cleansed,  repaired, 


MICHASLMA8  VACATION^   6  VICT.  7415 

completed^  amended,  and  pnt  into  good  order  in  such  man-  Rxck.  rf  puasj 
ner  as  to  the  commissioners  should  seem  meet;  and  the     ^  ^      ^ 
charges  and  expenses  attending  or  in  any  manner  relating   Consta^blbs, 
to  such  new  pavements,  flaggings,  &c.  &c.  shall  be  paid  and  of  Crorlton 
reimbursed  to  the  said  commissioners  by  the  owners  of     walkbr. 
the  houses,  buildings,  ground,  or  land  within  or  adjoining 
the  said  streets,  squares,  places,  &c.  so  to  be  new  paved,  &c., 
each  such  owner  paying  an  equal  share  or  proportion 
thereof,  according  as  such  new  pavements  be.  are,  is,  or 
shall  be  either  before,  behind,  or  at  the  side  or  comers 
of  his,  her,  or  their  house  or  houses,  buildings,  ground  or 
land;  and  such  portions  of  the  costs,  charges  and  ex- 
penses &c.  shall  and  may  be  charged  to  such  owners  in  such 
proportion  as  the  commissioners  shall  consider  fair  and  rea- 
sonable ;"  and  it  provided,  that  if  such  owner  should  at  any 
time  refuse  to  pay  such  charges  and  expenses  when  required, 
the  same  should  and  might  be  levied  by  distress,  or  it 
should  be  left  for  the  commissioners  to  recover  such  charges 
and  expenses  from  every  such  owner  by  action  at  law  &c« 
"  Provided  nevertheless,  that  in  all  cases  where  the  said 
commissioners  shall  require  any  main  sewer  to  be  made 
deeper  or  of  greater  dimensions  than  shall  be  necessary  for 
the  sufficient  draining  of  any  such  street  &c.,  the  owners 
of  houses,  buildings,  lands,  grounds  or  hereditaments  therein 
or  adjoining  thereto,  shall  not  be  required  to  pay  more  than 
jiuch  of  the  expenses  of  making  such  main  sewer  as  would 
be  necessary  for  that  purpose ;  and  the  additional  expenses 
incurred  by  making  such  larger  or  deeper  sewer  shall  be 
borne  by  the  said  commissioners,  and  paid  out  of  the  rates 
to  be  levied  by  the  authority  of  this  acf    Under  that 
section,  the  owner  of  any  property  adjoining  the  street 
which  does  not  come  within  the  exception  of  arable,  mea- 
dow, or  pasture  land,  is  liable  to  be  rated.  The  word  '^  here- 
ditaments,''  introduced  into  the  proviso  at  the  end  of  this 
section,  should  be  read  in  conjunction  with  the  words 
'^  buildings,  ground  or  land,''  in  the  enacting  part  of  it.   It 


V. 

Walker. 
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jBxek.  of  Phot,  h  perfectly  clear  that  the  intentioa  of  the  act  was  to  charge 
-    ^     ^    the  owners  of  all  property  adjoining  the  street^  with  the 
C0M8TABLB8,   exception  of  what  is  expressly  excepted^  with  the  repairs  of 
OF  Choslton   the  street.    It  is  property  divided  into  three  headsj  landsj 
tenements^  and  hereditaments^  and  the  latter  word  includes 
property  whether  corporeal  or  incorporeal.    The  definition 
of  '^  hereditaments/'  in  the  Termes  de  la  Ley^  is  thus  given : 
''Hereditaments  signify  all  such  things^  whether  corporeal 
or  incorporeal,  which  a  man  may  leave  to  him  and  his  heirs 
by  way  of  inheritance,  and  which,  if  they  be  not  otherwise 
bequeathed,  come  to  him  which  is  next  of  blood,  and  not 
to  executors  or  administrators  as  chattels  do*/'  which  is 
entirely  conformable  to  what  is  said  in  Co.  Lit.  6.  a.    That 
this  property  has  been  treated  as  a  freehold  is  clear,  from 
its  having  been  conveyed  by  lease  and  release.    This  is  an 
inheritance  in  the  land,  not  a  mere  equitable  right,  but  an 
hereditament,  and  if  so,  it  is  within  the  82nd  section. 
The  defendant  is  the  owner  of  the  church,  churchyard, 
pews,  and  vaults,  and  receives  the  profits  from  them,  and 
as  such  is  liable  to  be  rated.     The  word  "  owner  "  is  not 
here  to  be  taken  in  its  strictest  sense,  as  meaning  the 
owner  of  the  fee,  but  the  owner  for  the  time  being. 
[Parke,  B. — ^If  the  premises  are  unoccupied,  the  notice  is 
to  be  placed  upon  the  door.    How  would  you  give  notice 
in  a  case  like  this  ?]     Notice  must  be  given  to  the  person 
who  is  in  receipt  of  the  rents  and  profits.    In  LeMier  v. 
Lobley  (a),  where  trustees  under  a  turnpike  act  were 
authorized  to  enter  upon  and  take  certain  lands,  making 
satisfaction  to  the  oumers  or  proprietors  thereof,  it  was 
held  that  the  words  owners  or  proprietors  included  ten- 
ants for  terms  of  years.     In  that  case,  Littkdale,  J., 
says,    ''These   words   [owners  or   proprietors]    are  not 
legal  terms,  but  they  must  be  understood  itom.  their 
ordinary  use.     I  do  not  see  that  'owners'  necessarily 

(a)  7  Ad.  &  £U.  124. 
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mean  the  tenant  in  fee-simple.    In  common  sense,  one  Mjrch.  of  p/m«, 
would  ask.  Where  is  the  land?  Who  has  the  beneficial     -    ^^^'  ^ 
rent?     If  there  be  a  nominal  rent,  how  can  the  tenant  in    Comstabibs, 
fee-simple  be  the  owner?     Suppose  there  were  a  lease  for   op  Cborltoh 
ninety-nine  years,  with  no  rent  reserved ;  in  common  sense      walkbb. 
you  would  call  the  lessee  the  owner.    The  word  '  owner ' 
has  therefore  no  definite  meaning.''    These  words  used  in 
acts  of  Parliament  are  to  be  taken  in  their  ordinary  and 
popular  sense.    In  Tibbits  v.  Yorke  {a),  where  the  salary 
of  a  clerk  was  directed  by  an  act  of  Parliament  to  be 
paid  by  the  '^ proprietors''  of  tolls,  it  was  held,  that 
a  trustee  of  the  tolls  for  the  payment  of  debts,  having 
entered  into  receipt  of  the  tolls,  appointed  a  collector, 
and  represented  himself  to  the  commissioners  as  a  mort- 
gagee of  them,  was  liable  to  the  payment  of  the  salary. 
So,  in  Regina  v.  St.  Mariin^s^m^ihe^FieUb  (&),  where   a 
local  act  directed  a  rate  to  be  laid  on  all  persons  hold- 
ing or  occupying  any  lands,   ''buildings,  tenements,  or 
hereditaments,"  it  was  held,  that  the  lessee  of  a  private 
box  in  Drury  Lane  Theatre  was  liable  to  be  rated.    This 
act  ought  to  be  so  read  as  if  the  word  ''hereditaments" 
had  been  used  in  the  first  part  of  the  82nd  section,  for  it  is 
used  in  the  proviso,  and  it  is  plain  that  it  must  have  been 
omitted  by  accident.    The  proviso  shews  that  the  word 
"  hereditaments"  is  to  be  applied  to  every  thing  contained 
in  the  section.    That  word  is  used  also  in  the  following 
section,  (the  83rd),  which  provides  that  notice  is  to  be  given 
to  the  owners  and  occupiers  of  the  buildings,   lands, 
grounds,  or  hereditaments,  within  or  adjoining  to  the  said 
streets  &c.,  requiring  them  to  pave,  &c.  the  same  before  it 
is  done  by  the  commissioners.    It  is  used  also  in  the  87th 
section,  which  provides  that,  in  all  cases  where  houses, 
buildings,  tenements,  grounds,  lands,  or  other  heredita- 
ments are  held  upon  leases  for  lives  perpetually  renewa- 

(a)  5  B.  &  Ad.  605.  {b)  2  G.  &  D.  42C. 

VOL.  X.  D  n  D  M.  W. 
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Bzek.  0/  Pieatf  ble,  or  for  the  term  of  ninety-nme  yean,  or  any  longer 
.   ^^^'  .    terni;  whereof  twenty  shall  be  unexpired,  or  shall  be  in  the 
Const ABLBSt   possession  of  any  mortgagee,  the  party  so  holding  and  auch 
OP  Choblton   mortgagee  shall  be  deemed  and  taken  to  be  the  owner  ni 
Walkbb.      *^^^  premises  for  the  purposes  of  this  act.    This,  it  ia  sub- 
mitted, shews  that  in  the  first  part  of  the  82nd  section  the 
word  "  hereditaments  '^  was  omitted  by  mistake.     This  is  a 
most  profitable  interest  in  land,  for  the  defendant  is  in  the 
possession  and  receipt  of  profits  exceeding  il500  a-year. 
He  is  therefore  liable,  and  not  the  trustees.     [Farke,  B.— « 
Must  not  the  trustees  be  liable  unless  they  have  transfer- 
red the  property  to  some  one  who  is  the  owner?    The 
statute  does  not  say  beneficial  owner.]     Here  there  has 
been  an  adverse  possession  of  twenty  years.    The  defend- 
ant is  the  person  in  possession  of  this  land  and  building 
so  as  to  be  liable  to  this  rate. 

Cowling f  contri. — This  case  depends  mainly  on  the  con« 
struction  to  be  put  upon  the  82nd  section  of  the  act,  which 
not  being  an  act  for  raising  money  for  necessary  purposes, 
as  a  poor  rate,  but  for  providing  conveniences  unknown  to 
the  common  law,  must  be  construed  strictly;  and  the  pre- 
sumption would  be,  that  the  legislature,  in  passing  the  act^ 
intended  the  rate  to  be  charged  on  the  owners  of  such  pro- 
perty alone  as  was  benefited  in  consequence.  It  is,  there- 
fore, immaterial  to  consider  whether  the  poor-rate  could  be 
imposed  on  the  church.  This  view  of  the  subject  was  taken 
in  Bex  v.  The  Manchester  and  Safford  fFaien9ork$  Com* 
pany  (a).  There,  an  act  for  cleansing,  lighting,  watching 
and  regulating  the  streets  of  the  town  of  Manchester  and 
Salford,  authorized  the  commissioners  to  ascertain  the  sum 
to  be  raised  by  rates  on  the  inhabitants  of  the  township, 
and  to  raise  such  sum  by  assessment  upon  the  tenants  and 
occupiers  of  all  niessuages,  houses^  <pc.,  and  other  buildings, 

(a)  I  B.  Ic  Cr.  630 ;  3  D.  &  R.  20, 
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gardens  or  garden  ground,  and  otber  tenemenii  in  the  town-  E»eh.  of  Pfe«, 
ship ;  and  it  was  held  that  under  that  act  the  trunks,  pipes,  - 

and  other  apparatus  of  the  Water  Company,  did  not  consti-  Comstablm, 
tute  a  ''  tenement ''  within  the  meaning  of  the  act,  though  or  Cbobi.tom 
it  was  admitted  the  company  would  have  been  rateable  to  WALum. 
the  relief  of  the  poor  under  the  stat.  48  Ells,  as  the  oc« 
cnpiers  of  land.  And  Bayley,  J.,  in  delivering  the  judg« 
ment  of  the  Court,  says,  ''  The  omission  to  use  the  obvious 
and  general  word  Mauds,' and  yet  introducing  'gardens 
and  garden  grounds,'  implies  that  Mauds'  in  general  were 
not  intended  to  be  rated.  The  object  of  the  act  was 
to  give  security  and  accommodation  to  the  residents  and 
to  their  property.  The  inhabited  houses  and  everything 
that  was  connected  with  residence  or  trade,  as  they  were 
to  have  the  advantage,  were  to  be  liable  to  the  charge."  In 
&ct  some  inference  may  be  drawn  firom  the  legislature 
having,  by  a  nearly  contemporaneous  act,  8  ft  4  Will.  4, 
c.  80,  exempted  all  churches  from  poor-rates,  that  it  could 
not  be  their  intention  that  they  should  remain  liable  to  a 
charge  like  the  present.  It  should  be  borne  in  mind  that 
this  being  an  improvement  act,  and  the  object  bdng  to  rate 
property  for  the  sake  of  procuring  advantages  in  a  certain 
district,  to  rate  the  church  would  be  to  rate  the  result,  in- 
stead of  rating  the  fand  or  means  for  producing  that  result ) 
and  it  would  be  at  least  as  reasonable  to  rate  the  streets 
when  improved  by  paving,  8cc.  as  the  church,  which  is,  per- 
haps, the  greatest  of  the  benefits  conferred  on  the  district. 
It  may  be  admitted  that  the  words  used  in  the  82nd  sec- 
tion are  to  be  read  in  their  ordinary  and  popular,  and  not 
in  their  strict  legal  sense ;  for  the  commissioners  who  are  to 
carry  the  act  into  execution,  are  to  be  taken  promiscuously 
from  the  district  (see  s.  6);  but  so  reading  them,  the  words 
'' buildings,  ground,  or  land,"  cannot  be  construed  to  apply 
to  a  church.  If  the  word  ''building"  means  a  church, 
how  is  the  notice  required  by  the  88rd  section  to  be  given  ? 
The  106th  seetion  requires  "houses  and  buildings"  to  be 
n  n  d2 
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Exek.  of  Pleat,  numbered.    Now,  can  it  be  said  that  this  charch  is  to 


1842. 


be  numbered?  If  you  follow  the  words  '^  houses  and  build- 
CoMBTABLBs,  iugs ''  ss  uscd  iu  other  sections,  it  will  be  seen  that  the 
or  Cboelton  legislature  did  not  intend  to  include  a  church.     It  was 


V. 


Walilbb.      01^7  intended  that  property  should  be  rated  which  was 
capable  of  occupation,  and  beneficially  so,  ia  the  ordinaij 
sense,  that  is,  in  a  temporal  view,  as  by  yielding  rent,  be. 
Thus  the  83rd  section  requires  notice  to  be  given  to  the 
owners  and  occupiers  of  buildings,  &c.,  and  even  proTida 
for  the  case  of  the  property  happening  to  be  unoccupied  for 
a  time.     Again,  the  84th  section  requires  the  ^*  occignert 
of  any  premises,''  the  owners  of  which  shall   be  liabk 
to  pay  money  to  the  commissioners,  to  pay  their  rents 
to  the  commissioners;  and  the  85th  provides  that  such 
payments  by  occupien    of   premises    shall    be    deemed 
good  payments  of  such  and  so  much  rent,  as  if  paid  to 
the  landlord.      Those  provisions  are  plainly  not  applica- 
ble to  a  church,  and  the  act  throughout  assumes  that,  the 
property  to  be  rated  is  of  a  nature  which  could  be  bene- 
ficially occupied,  and  from  which  rents  could  be  received. 
Now  the  moment  a  church  is  consecrated,  it  ceases  to  be  a 
source  of  temporal  profit.    It  is  immaterial  that  some  pro- 
fit or  gain  may  indirectly  arise  to  the  founder  of  a  church 
by  having  the  patronage  of  it,  and  certain  powers  over  some 
of  the  pews ;  the  legislature  may  have  allowed  that  as  some 
inducement  to  encourage  persons  to  devote  their  wealth  to 
charitable  or  religious  purposes;  but  this  cannot  alter  the 
nature  of  the  edifice.  To  import  the  word  *'  hereditament," 
then,  into  the  82nd  section  would  be  directly  contrarv  to 
the  intention  of  the  legislature,  and  it  would  rather  seem 
that  where  it  appears  it  has  been  inserted  inadvertently; 
and  in  short,  the  same  argument  which  is  used  to  shew  the 
church  in  question  rateable,  would  equally  apply  against 
the  parish  church  itself. 

There  is  also  in  the  act  language  still  more  direct. 
The   148rd   section   enables  the  commissioners  to  levy 
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xnonej  annually  by  rate  to  be  levied  upon  the  tenants  or  Eich.  of  Pietu, 
occupiers  of  houses^  warehouses^  &c.  and  other  buildings,  v  1842.  ^ 
yards,  gardens,  lands,  and  tenements  within  the  township,  Constablks, 
according  to  the  annual  rent  or  value  of  the  same.  There  or  Choblton 
the  language  is  more  general  than  in  the  82nd  section,  walebb. 
because  a  much  wider  range  of  persons  is  to  be  benefited 
by  the  purposes  for  which  that  general  rate  is  to  be  made 
than  that  in  the  82nd,  and  yet  there  the  rate  is  to  be  in 
proportion  to  the  rents,  which  shews  that  it  means  premises 
to  be  beneficially  occupied  in  the  ordinary  sense.  The 
149th  section  provides,  that  ''no  rates  or  assessments  shall 
be  charged  on  any  person  for  any  arable,  meadow,  or  pasture 
land  within  the  township,  or  for  or  on  account  or  in  re- 
spect of  any  church  or  chapel  within  the  said  township,  or 
any  meeting-house  duly  licensed  for  religious  worship,  or 
any  almshouse  or  hospital,  or  for  any  building  or  part  or 
parts  of  any  building  used,  occupied,  and  appropriated 
exclusively  for  the  gratuitous  education  of  the  poor,  or  for 
any  public  charity.^'  There  is  the  express  languajge  of  the 
legislature,  that  property  of  this  description  shall  not  be 
liable  to  the  general  rate,  and  a  fortiori  to  the  rate  in  ques- 
tion, which  indeed  may,  perhaps,  be  included  in  this  gene- 
ral language,  because  the  charge  is  in  the  nature  of  an 
''assessment,''  if  not  an  actual  "assessment''  (a).  In 
Douglas  V.  Chalk  (d),  which  was  the  case  of  a  watching 
and  lighting  act,  by  which  the  commissioners  were  ena- 
bled to  make  rates  upon  "  all  houses,  shops,  warehouses, 
coachhouses,  stables,  cellars,  vaults,  buildings,  and  tene- 
ments in  any  of  the  said  streets,  &c.,"  not  to  exceed  a  cer- 
tain proportion  of  the  rent;  it  appears  to  have  been  admit- 
ted by  Channell,  Seijt.,  arguendo,  that  the  language  would 
not  include  a  church.  In  fact,  if  a  church  is  included 
in  the  language  of  sect.  82,  it  seems  to  follow  that  the 
power  of  distress  and  sale  given  by  the  same  section  may 
also  be  exercised  in  the  body  of  the  church  itself. 

(a)  See  per  Cur.,  7  Ad.  &  £11.  375,  in  Emeram  ▼.  SaUmarshe* 
(6)  4  Scott,  N.  R.,  230, 
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within  the  meaning  of  the  82nd  section,  the  defendmnt 


Brek.  9f  puoi,      Then,  seoondly,  even  if  the  chnxoh  he  a  **bwiMing^ 

^^ y ' 

CoNBTABLBt, 

&e. 

OP  Chokltom  than  Dr.  Bnrton  ironld  hare  been  if  there  had  been  no 
Walkcb.      mortgage;  and  if  there  be  any  owner,  it  muBt  be  Todd  and 
Qrford,  the  tmatees.    The  defendant  is  not  the  mortgagee 
under  them,  and  they  are  in  possession  (if  any  one  is)  of 
the  building,  ftc.;  for  the  pew-owners  &a  have  onlj  an 
easement.    The  parties  are  like  the  owners  of  the  soil  of  a 
highway,  who  may  bring  trespass.    Whatever  the  language 
of  the  deeds  may  purport  to  pass,  it  is  plain  that  Dr.  Barton 
had  merely  a  right  to  sell  the  liberty  of  sitting  in  the 
church,  or  of  burial  in  the  churchyard  or  yault.    But  he 
had  in  him  no  ownership  of  the  church  or  soil  of  the 
churchyard :  the  consecration  deed  could  give  none.    The 
mortgages  only  purport  to  convey  the  ''  rents  and  profits/' 
those  words  convey  no  land;  the  marriage  fees  &c.  might 
almost  as  well  be  called  land.    To  etempt  the  church  from 
the  rate  is  only  carrying  out  the  same  system  by  which  the 
legislature  exonerates  all  buildings  &»•  set  apart  for  public 
purposes,  from  poor  rates  and  other  burthens* 

Martin  replied. 

Pakkb,  B. — ^I  am  of  opinion  that  the  defendant  is  entitled 
to  judgment.  The  declaration  alleges,  that  the  defendant 
was  and  still  is  in  possession  of  the  said  buildings,  grounds 
and  lands,  as  the  mortgagee  thereof;  and  an  issue  having 
been  raised  upon  that  allegation,  we  are  called  upon  to 
pronounce  whether  he  was. in  possession  of  this  building, 
ground,  or  land,  as  such  mortgagee.  The  situation  of  the 
defendant  is  this :  Dr.  Burton  had  purchased  a  plot  of 
ground,  which  now  forms  the  centre  of  the  square,  for  the 
purpose  of  erecting  a  church  upon  it,  and  had  afterwards 
conveyed  it  to  Messrs.  Todd  k  Orford,  as  trustees,  for  the 
purpose  of  procuring  it  to  be  consecrated.  The  church  was 
accordingly  consecrated,  and  the  duties  of  the  trustees  (for  I 
think  the  legal  estate  still  continued  in  them)  and  the  rights 
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of  the  olergyman^  who  was  to  officiate  in  that  churcbi  are  Etteh.  ef  pUom^ 

pointed  out  by  the  coniecration  deed.    There  was  also  re«    >   ^     ^ 

served  to  Dr.  Bnrtoni  who  was  to  be  the  clergyman,  his  heirs   constablh, 

and  assigns,  a  right  to  sell  and  dispose  of  all  the  pews  then  or  Ghobltow , 

erected  in  the  chnrchi  which  were  not  thereinafter  particu-      valkbb. 

larly  appropriated,  together  with  the  vaults  under  the  church, 

and  the  ground  in  the  churchyard,  except  one  portion  of 

the  churchyard,  which  was  reserved  for  the  burial  of  the 

poor.    Now,  Dt.  Burton  appears  to  have  mortgaged,  first  to 

Mr.  Collins,  and  afterwards  to  Miss  Qrred,  such  rights  as 

he  had  not  exercised.    He  did  not  renounce  all  the  rights 

he  acquired  under  the  consecration  deed,  because  he  sold 

some  pews,  and  then  mortgaged  those  not  sold,  together 

with  the  remainder  of  the  vaults  already  granted,  and  the 

right  to  grant  future  vaults  and  spaces  in  the  churchyard. 

He  then  made  a  second  mortgage  of  the  residue  of  the 

same  rights  to  the  defendant,  who  afterwards  made  an 

agreement  with  Miss  Orred,  by  which  he  took  possession 

of  all  that  was  mortgaged  to  her^  agreeing  to  give  her 

jESOO  a  year,  but  to  be  in  actual  possession  of  all  those 

rights. 

Now,  to  the  extent  of  such  rights  as  were  pledged  by  the 
second  mortgage  by  Dr.  Burton,  I  consider  the  defendant 
must  be  deemed  to  be  mortgagee  in  possession ;  for  what  is 
his  situation  ?  He  is  mortgagee  in  possession  of  a  right 
(perhaps  descendible  to  heirs),  on  the  part  of  Dr.  Burton,  to 
dispose  of  the  vaults  under  the  church,  of  such  pews  as 
wore  not  disposed  of,  and  also  to  dispose  for  money  of  the 
right  of  int^ment  in  a  portion  of  the  churchyard.  But 
can  he  in  any  sense  be  considered  mortgagee  in  possession 
of  the  landf  being,  in  fact,  nothing  more  than  mortgagee 
in  possession  of  the  hereditaments  arising  out  of  a  portion 
of  the  land?  He  has  nothing  to  do  with  the  portion  <^ 
the  church  assigned  as  pews  to  other  persons,  nor  has  he 
any  thing  to  do,  except  to  receive  the  rents  of  that  portion 
of  the  churchyard  and  the  vaults,  which  have  been  before 
disposed  of  to  othir  persons :  nor  has  be  ai^  right  to  de<r 
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Etch,  of  PUa$,  rive  any  spedes  of  profit  out  of  that  portion  of  the  chuich- 
-     yard  whicli  was  reserved  for  burying  the  poor.     He  is 
^oKMTABLmB,   mortgagee  of  an  hereditament,  beneficial  to  a  certain  cx- 
ofCborlton   tent,  arising   out  of  land  which  was  contiguous  to  the 
Waluiu      streets.    I  think,  therefore,  that  he  can  in  no  way  be  con- 
sidered as  the  owner  of  houses,  buildings,  or  land  adjoin- 
ing the  street  in  question.    Whether  he  would  have  been 
liable  in  this  action,  supposing  him  to  have  been  chained  as 
mortgagee  of  the  hereditaments  arising  out  of  the  land,  is 
a  question  that  we  need  not  decide ;  but  I  feel  no  difficulty 
in  saying  that  he  would  not,  and  that  if  this  declaration  had 
charged  him  as  mortgagee  of  that  hereditament,  it  would  not 
be  valid  on  the  face  of  it,  because  I  construe  the  82nd  sec- 
tion according  to  the  words  of  it.    Every  statute  is  to  be 
construed  according  to  its  grammatical  sense,  unless  there 
is  something  in  the  context  which  shews  that  the  words 
are  to  be  understood  in  a  different  sense  from  what  they 
import    The  word  '' hereditaments''  is  not  to  be  found  in 
that  part  of  the  section  which  makes  parties  liable  to  the 
expenses  of  constructing  a  new  road.  But  it  is  said  that  the 
word  '' hereditaments''  has  slipped  out  of  the  act  through 
mistake.    I  cannot  assent  to  that.    On  the  contrary,  I 
think  it  has  slipped  by  mistake  into  those  clauses  where  it 
appears,  having  been  copied  from  some  other  act  of  Parlia- 
ment, where  it  was  used  to  refer  to  some  particular  de- 
scription of  property  before  mentioned,  which  was  com- 
prised under  the  word  "  hereditaments."     Whether  or  not 
the  trustees,  who  have  the  legal  estate— for  it  never  got  out 
of  Todd  and  Orford  by  reason  of  the  consecration  deed — 
would  be  hable  as  owners  of  the  land  adjoining  the  street, 
is  a  matter  which  we  need  not  determine  at  present, 
though,  I  must  confess,  Mr.  Cowling's  argument  on  that 
subject  leads  me  to  entertain  very  great  doubt  whether  the 
opinion  that  I  threw  out  in  the  course  of  the  argument, 
that  they  were  to  be, considered  as  owners,  because  they 
had  not  parted  with  any  beneficial  right  in  the. property, 
CQuld  be  maintained.    I  think  there  is  a  great  deal  in  the 
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argument  that  this  act  does  not  mean  to  charge  any  but  Sxeh,  of  p/gtu, 

those  persons  who  are  owners  for  the  purpose  of  deriving  ^  ^^^*  . 

ordinary  temporal  profit  from  the  subject  of  the  property  Constables, 

of  which  they  are  the  owners.    Indeed,  I  feel  no  doubt  or  Choblton 
that  that  is  so.    I  think,  therefore,  upon  these  grounds,      walkeb. 
that  the  defendant  is  entitled  to  our  judgment, 

Aldebson,  B. — I  am  of  the  same  opinion.  It  seems  to 
me,  that  the  defendant  is  not  mortgagee  of  either  houses, 
building,  ground,  or  land.  These  words  were  intended  by 
the  act  to  be  taken  in  their  ordinary  sense.  The  object  of 
the  act  was,  that  owners  and  persons  of  that  description 
should  contribute  to  the  making  of  the  sewers  and  pave- 
ments in  the  neighbourhood  of  their  property;  it  would 
therefore  naturally  be  understood  as  applying  to  houses, 
buildings,  ground,  and  land,  in  the  ordinary  sense  of  the 
words,  namely,  to  that  species  of  property  which  would  im- 
mediately be  benefited  by  the  sewering  and  paying  of  the 
place  in  question.  I  am  not  disposed  to  construe  acts  of 
Parliament  for  the  purpose  of  introducing  nice  questions  as 
to  what  are  ''tenements''  and  ''hereditaments''  in  the 
strictest  sense  of  the  terms.  I  agree  with  Mr.  Cowling^  that 
this  act  was  intended  to  be  enforced  by  persons  not  of  a 
legal  character,  and  who  would  therefore  understand  the 
words  in  their  ordinary  sense.  I  also  agree  with  my  Bro- 
ther Parke f  in  supposing  that  the  word  "hereditaments" 
has  slipped  in  by  mistake,  and  not  slipped  out  of  the  act  of 
Parliament. 

Gurnet,  B.,  concurred. 

BoLFE,  B. — I  am  of  ti&e  same  opinion.  The  only  ques- 
tion is,  whether  or  not  Dr.  Burton  is,  within  the  meaning 
of  this  act  of  Parliament,  the  owner  of  the  lands  in  ques- 
tion.  Khe  is  not,  then  it  is  clear  that,  although  the  pre- 
sent defendant  is  mortgagee  of  whatever  was  possessed  by 
Dr.  Burton,  he  is  not  mortgagee  within  the  meaning  of 
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i  Mtteh.  &f  Pleat,  the  act  of  Parliament    Now^  to  determine  whether  Dr. 

I  1842 

-    Burton  was  or  was  not  the  owner  of  the  knd  within  the 

CoNBTABLXBi   jQ^ning  of  the  act,  let  na  consider  what  was  his  interest. 

OF  Chorltom   He  was  clearly  the  owner  of  the  land  befi»e  the  month  of 
Waleeb.      Febmarj  1820.    In  that  month  it  is  certain  that  he  ceased 
to  be  the  owner  of  the  land,  in  the  ordinary  sense  of  the 
word,  because  he  conveyed  it  for  a  particular  purpose  to 
Todd  and  Orford.    Did  he  become  the  owner  again  by  the 
deed  of  consecration  ?    That  is  the  point  that  the  plaintifib 
must  establish.    What  interest  did  he  take  under  Uiat 
deed?    He  took  this  interest,  that  the  property  having 
become  a  church  and  churchyard,  he  was  to  have  the  pri- 
vilege  of  granting  for  his  own  private  advantage  the  right 
of  burial  there,  subject  to  certain  restrictions — ^not  of 
burying  there  absolutely,  but  in  three-fourths  of  the  land 
in  question^  for  one-fourth  was  reserved  for  the  poor.    Did 
that  per  se  make  him  the  owner  of  that  land?  It  would  be 
absurd  to  say  that  it  did.    In  some  places,  to  make  snch  a 
grant  would  be  to  grant  what  was  utterly  valueless;  as, 
for  instance,  if  a  grant  were  made  of  burying  on  Salisbury 
Plain  or  Newmarket  Heath.    In  the  present  case,  the 
right  has  become  a  valuable  one,  but  that  does  not  make 
the  grantee  the  owner  of  the  land;  it  merely  makes  him  the 
owner  of  something,  which,  though  not  valuable  when  first 
acquired,  has  since  become  so.    It  is  clear  that  this  act  of 
Parliament  contemplated  merely  a  charge  on  those  persons 
who  were  in  the  ordinary  sense  owners  of  the  land;  and  as 
the  defendant  is  not  such  a  person,  I  think  he  is  entitled 
to  oiu*  judgment.    To  treat  the  defendant  as  owner  of 
the  whole  would  be  great  injustice,  becaose  he  had  no 
benefit  firom  the  belt  of  the  chiu*chyard  in  which  the  poor 
were  buried,  and  yet  he  would  be  rated  acccnrding  to  the 
outer  firontage,  whilst  the  frontage  of  the  inner  part,  in 
which  alone  he  was  beneficially  interested^  would  be  much 
smaller. 

Judgment  for  the  defendant. 
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1843. 

Ibhekwood  v.  Whitmorb  and  Others,  Assignees  of         ^  *  v     "^ 
Jabbett,  a  Bankrupt.  ^^'  ^. 

X  HE  first  count  of  the  declaration  stated,  that  before  and  Assumpsit  oo  a 

at  the  time  of  the  making  of  the  agreement  and  promise  defendants  to' 

next  thereinafter  mentioned,  the  plaintiff  was  possessed  of,  p*^  ^^^li^ 

and  had  possession  of,  divers  goods,  to  wit,  2000  hats,  of  the  deiiTering  up 

value,  to  wit,  of  iSlOOO,  which  goods  then  were  the  property  Z  ^t!  ^o'' 

of  the  defendants,  subject  to  a  lien  which  the  plaintiff  then  ll^^^^^ii^^^ 

had  thereupon,  the  said  lien  then  being  of  great  value,  to  ^^^  ^^«  <i^i«- 

o         w  *  ration  alleged 

wit,  of  the  value  of  £250;  and  thereupon,  before  the  com-  that  the  piaintiir 
mencement  of  this  suit,  to  wit,  on  the  23rd  day  of  July,  Zuiiny)  and'' 
184i2,  it  W9S  agreed  between  the  plaintiff  and  the  defen-  offewJ^^to  dt- 
dants,  that  the  plaintiff  should  deliver  up  to  the  defendants  ^^''^^  »p  ^b« 

hats,  and  to 

the  said  goods,  and  abandon  his  said  lien  thereon,  and  that  abandon  his 

the  defendants  should  therefore  pay  the  plaintiff  the  sum  the°deft!n^nu 

of  ^£250,  upon  the  delivery  of  the  said  goods  to  the  defend-  ^^""Sf^^  ■*" 

ants;  and  thereupon  afterwards,  to  wit,  on  the  day  and  Plea,  that  the 

year  last  aforesaid;,  in  consideration  of  the  premises,  and  two  closed  ^ 

that  the  plaintiff,  at  the  request  of  the  defendanto,  had  'hf  p  JnUff 

then  promised  the  defendants  to  perform  the  said  agree^  represented 

ment  in  all  things  on  the  part  of  him  the  plaintiff,  the  de-  utid  hats,  which 

fendants  then  promised  the  plaintiff  to  perform  the  said  ness  and'^wuu 

agreement  in  all  things  on  the  part  of  them  the  defendants,  ^"ed'i^tion  ^"^ 

And  the  plaintiff  says,  that  afterwards,  and  after  the  making  mentioned ;  but 

'^  '  ®    that  the  defend- 

of  the  said  agreement  and  promise,  and  before  the  com*  anu  did  not 
mencement  of  this  suit,  to  wit,  on  the  day  and  year  last  afore^  other  dme,*"^ 
said^  the  plaintiff  was  ready  and  willing,  and  then  tendered  ^^^"^-^^^^ 
and  offered  to  deliver  up  the  said  goods  to  the  defendants^  the  contenu  of 
and  to  abandon  his  said  lien  thereon,  and  then  requested  the  or  whether  the 
defendants  to  accept  the  said  goods,  and  the  said  aband<m-  S™Li^d"bate,^^ 

nor  had  they 
any  opportunity  of  inspecting  the  contents  of  the  s^id  casks,  and  although  the  plaintiff  was  re- 
quested by  them  to  open  the  easkt  and  allow  them  to  examine  the  contents  thereof,  and  although 
the  plaintiff  had  notice  that  they  were  willing  to  accept  the  hats  and  to  pay  the  money,  yet  the 
plaintiff  refused  to  permit  the  casks  to  be  opened  or  to  allow  them  any  inspection  of  the  contenu 
thereof: — Htld,  on  special  demurrer,  that  the  plea  was  bad,  as  being  an  argumentative  denial  of 
t^t  tender. 
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Etch,  pf  Pleat,  ment  of  the  said  lien  of  the  plaintiff,  and  to  pay  the  plain- 
1842.         ^.^  ^^^  ^^  j  ^^^  ^f  ^gQ  .  ^^  although  the  pkintiflP  has 

always  performed  the  said  agreement  in  all  things  on  his 
part,  yet  the  defendants,  not  regarding  their  said  promise^ 
did  not  nor  would,  when  they  were  so  requested,  or  at  an  j 
time  before  or  since,  accept  the  said  goods  or  any  of  them, 
or  the  abandonment  of  the  said  lien  of  the  plaintiff,  or  pay 
the  plaintiff  the  said  sum  of  £250,  or  any  part  thereof,  but 
then  and  always  neglected  and  refused  so  to  do. 

The  defendant  pleaded  to  the  said  first  count,  secondly, 
that  the  said  hats  in  that  count  mentioned  were  certain 
hats  which  one  Arthur  Jarrett,  before  he  became  bank- 
rupt, had  deposited  with  the  plaintiff,  upon  certain  good 
considerations,  arising  upon  dealings  and  transactions  then 
had  between  the  plaintiff  and  the  said  Arthur  Jarrett ;  and 
that  the  said  agreement  in  the  said^  first  count  mentioned 
was  made  and  entered  into  between  the  plaintiff  and  the 
defendants,  respecting  the  said  hats  so  deposited  as  afore- 
said, without  the  defendants,  or  any  person  on  their  behalf, 
having  at  any  time  had  any  means  or  opportunity  of  in- 
specting or  examining  the  same,  or  any  part  thereof,  and 
without  any  such  inspection  or  examination  j  and  further, 
that  they,  the  defendants,  were  always  from  the  time  of 
the  making  of  the  said  promise  and  agreement  ready  and 
willing,  and  desirous  to  accept  and  receive  from  the  plain- 
tiff the  said  hats,  which  had  been  so  deposited  by  the  said 
Arthur  Jarrett  with  the  plaintiff,  as  aforesaid,  and  upon 
which  the  plaintiff  had  such  lien  as  in  the  said  first  count 
mentioned,  and  to  pay  to  the  plaintiff  the  said  sum  of 
£250,  upon  the  deUvery  of  such  hats  to  the  defendants; 
and  that  the  plaintiff,  after  the  making  of  the  said  agree- 
ment, to  wit,  on  the  day  and  year  in  the  said  first  count 
in  that  behalf  mentioned,  offered  to  deliver  to  the  defend- 
ants divers,  to  wit,  two  closed  casks,  which  the  plaintiff 
then  represented  and  alleged  to  the  defendants  contained 
the  said  hats  which  had  been  so  deposited  by  the  said  Arthur 
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Jarrett  with  the  plaintiff  as  aforesaid,  which  is  the  same  Sxek.  o/Phat, 

1842 
alleged  readiness  and  willingness  of  the  plaintiff  to  deliver  ^  *  ^ 

up  the  said  hats  to  the  defendants,  and  to  abandon  his  said  Ishirwooo 
lien  thereon,  as  in  the  said  first  count  mentioned,  and  the  writmorb. 
same  alleged  tender  and  offer  therein  in  that  behalf  men- 
tioned. Bat  the  defendants  in  fact  further  say,  that  the 
defendants  did  not,  nor  did  either  of  them,  at  the  time  of 
such  offer,  or  at  any  other  time,  know  (save  from  the  said 
representation  of  the  plaintiff  as  aforesaid),  nor  could  they 
ascertain  what  were  the  contents  of  the  said  casks,  or  either 
of  them,  or  whether  the  same,  or  either  of  them,  in  fact 
contained  the  said  hats^  nor  had  the  defendants,  or  either 
of  them,  at  any  time,  any  means  or  opportunity  of  inspect* 
ing  or  examining  the  contents  of  the  said  casks,  or  either 
of  them ;  and  although  the  plaintiff,  before  and  at  the  time 
of  the  said  supposed  breach  of  promise  of  the  defendants,  in 
the  said  first  count  mentioned,  to  wit,  on  the  day  and  year 
therein  mentioned,  was  requested  by  the  defendants  to 
open  the  said  casks,  and  to  permit  and  allow  the  defend- 
ants to  inspect  and  examine  the  contents  thereof,  and  to 
ascertain  whether  or  not  the  said  casks  did  in  fact  contain 
the  hats  which  had  been  so  deposited  with  the  plaintiff  as 
aforesaid ;  and  although  the  plaintiff  then  had  notice,  as 
the  fact  was,  that  the  defendants  were  then  ready  and  will- 
ing to  accept  and]  receive  the  said  hats,  and  to  accept  and 
receive  the  said  casks,  upon  being  satisfied  that  the  said 
hats  were  in  fact  contained  therein,  and  thereupon  to  pay 
to  the  plaintiff  the  said  sum  of  money  in  the  said  first  count 
mentioned ;  yet  the  plaintiff  then  and  from  thence  hitherto 
wholly  refused  to  permit  the  said  closed  casks  to  be  opened, 
or  to  allow  to  the  defendants,  or  to  any  person  on  their 
behalf,  any  inspection  or  examination  of  the  contents 
thereof;  and  the  said  casks  always,  until  and  at  the  time  of 
the  said  supposed  breach  of  promise  in  the  said  first  count 
mentioned,  remained  and  were  wholly  closed  and  fastened, 
and  the  contents  thereof  unknown  to  and  unseen  by  the 
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Bweh.  qf  PkMf  defendants,  wherefore  the  defendants  did  then,  aa  they 
lawfully  might,  refuse  to  accept  or  receive  the  said  casks, 
or  to  pay  to  the  plaintiff  the  said  sum  of  iE260  in  the  first 
Whitmorb.  count  mentioned,  which  is  the  same  supposed  reftisal  and 
breach  of  promise,  whereof  the  plaintiff  hath  therein  com* 
plained  against  the  defendants.    Verification. 

Special  demurrer^  assigning  for  causes,  that  the  said  se* 
oond  plea  contains  an  argumentative  traverse  of  the  aver- 
ment in  the  said  first  eount  of  the  plaintiff's  readiness  and 
willingness  to  deliver  up,  and  of  his  tendering  and  offering 
to  deliver  up  to  the  defendants,  the  goods  in  the  said  first 
count  in  that  behalf  mentioned,  and  to  abandon  his  lien 
thereon;  the  goods  which  the  plaintiff  is  in  the  said  first 
count  averred  to  have  been  ready  and  willing  to  deliver  up 
and  abandon  his  lien  upon,  being,  by  necessary  intendment 
and  construction  of  the  said  first  count,  the  very  goods 
concerning  which  the  said  agreement  in  the  said  first  count 
mentioned  was  made.    That  the  said  second  plea  contains 
an  argumentative  traverse  of  the  breach  alleged  in  the  said 
first  count ;  the  goods  which  the  defendants  are  therein 
alleged  to  have  refused  acceptance  of  being,  by  necessary 
construction  and  intendment  of  the  said  first  count,  the 
very  goods  concerning  which  the  said  agreement  in  the 
said  first  count  mentioned  was  made.    That  the  second 
plea  is  an  argumentative  traverse  of  the  allegation  contained 
in  the  said  first  count,  of  the  plaintiff's  having  performed 
the  said  agreement  in  the  said  first  count  mentioned,  in  all 
things  on  the  part  of  the  plaintiff.    That  die  said  second 
plea  ought,  for  the  reasons  before  stated,  to  have  concluded 
to  the  country,  or  with  the  formal  and  speeial  traverse 
absque  hoc  Sec.    That  the  said  second  plea  is  an  argu- 
mentative traverse  of  the  defendants'  promise,  alleged  in 
the  first  count,  which  is  to  accept  the  said  goods  absolutely, 
and  not  subject  to  the  defendants'  right  of  inspeetioa 
thereof,  and  therefore  amounts  to  the  plea  of  the  general 
issue.    That  the  said  second  plea  is  bad,  because  the  mat* 
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ters  therein  stated  constitute  no  excuse  for  not  accepting  £»ck,  ifPka$^ 
the  said  goods,  inasmuch  as  the  defendants  might  have    ^   ^^^'  ^ 
rescinded  the  said  contracti  if  on  inspection  of  the  said    Ibhmwoos 
goods  it  should  have  been  found  that  they  were  not  the    Wbitmoab. 
very  goods  conc^ning  which  the  said  agreement  was  made. 
That  the  second  plea  is  bad,  inasmuch  as  it  is  no  answer  in 
law  to  the  actual  breach  alleged  in  the  declaration,  which 
ia  not  that  the  defendants  did  not  pay  for  the  said  goods, 
but  that  they  did  not  accept  the  same ;  and  that  the  said 
second  plea  is  otherwise  insufficient. 
Joinder  in  demurrer. 

BykSy  in  support  of  the  demurrer. — ^The  plea  is  bad  for 
uncertainty  and  ambiguity.  It  may  mean  either  that  the 
hats  were  in  the  casks,  or  that  they  were  not.  If  it  means 
that  the  hats  were  not  tendered,  then  it  is  an  argumen- 
tative traverse  of  the  tender  and  of  the  breach;  if,  on  the 
contrary,  it  means  that  the  hats  were  tendered,  then  it 
shews  that  the  plaintiff  has  performed  his  contract.  It 
may  perhaps  be  argued  that  the  plea  is  in  confession,  and 
seeks  to  avoid  the  contract,  by  alleging  that  there  was  an 
implied  condition  to  inspect  the  hats,  which  was  not  per^ 
formed,  but  that  is  no  answer  to  this  declaration,  which 
does  not  set  out  the  agreement  in  hasc  verba,  but  states 
the  legal  effect  of  it ;  and  if  there  was  an  implied  condition 
that  the  defendants  should  have  an  opportunity  of  inspect* 
ing  the  goods,  the  plea  should  have  set  it  out.  In  ^nart  v. 
Hyde  (a),  which  was  an  action  on  the  warranty  of  a  horse,  the 
defendant  pleaded  that  the  mare  was  sent  to  a  repository 
for  the  sale  of  horses,  to  be  sold  according  to  certain  rules, 
which  provided  that  a  warranty  of  soundness  should  re- 
main in  force  until  the  noon  of  the  day  after  the  sale^ 
when  it  would  be  complete,  and  the  responsibility  of  the 
seller  terminate,  unless  in  the  mean  time  a  notice  and 

(«)  8  M.  &  W.  723. 
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Exeh.  of  Pleas,  certificate  of  unsoundness  was  given;  and  the  plea  ayerred 
'  ^  that  the  sale  took  place  subject  to  the  rules,  and  that  the 
Ibhskwood  same  were  agreed  to  bj  the  parties,  and  that  such  notice 
WaiTuoRB.  ^^^  certificate  were  not  given  within  the  time  limited; 
and  it  was  held  that  the  plea  was  good,  on  the  ground  that 
it  was  consistent  with  the  contract  stated  in  the  dedanir 
tion.  But  this  case  is  distinguishable,  for  here  the  pies  is 
not  consistent  with  the  contract  stated  in  the  declaration ; 
but  even  if  it  were  dearly  a  plea  in  confession  and  avoid- 
ance, it  would  be  bad  for  not  setting  out  the  condition. 
But  the  plea  rather  assumes  that  the  hats  were  not  ten- 
dered. [Parke,  B.,  referred  to  Pettit  v.  Mitchell  (a),  where 
on  a  sale  bj  auction  of  certain  woollen  goods,  the  cata- 
logue described  them  as.  containing  a  certain  number  of 
yards,  and  by  the  conditions  tibe  purchasers  were  to  pay 
down  merely  a  deposit  in  part  payment  for  each  lot ;  the 
lots  were  to  be  taken  away,  with  all  faults,  imperfections, 
and  errors  of  description,  on  the  Saturday  after  the  sale, 
and  the  remainder  of  the  purchase-money  was  to  be  paid 
before  delivery;  and  it  was  held  that  the  law  would  imply 
no  condition  on  the  sale  that  the  purchasers  should  have  a 
right,  before  paying  the  balance  of  the  purchase-money,  to 
inspect  or  measure  the  goods,  for  the  purpose  of  ascertain- 
ing whether  they  corresponded  with  the  description  in  the 
catalogue.]  That  question  does  not  arise  here,  because 
the  declaration  must  set  out  the  legal  effect  of  the  con- 
tract. If  there  was  an  implied  condition  that  the  defend- 
ants should  have  an  opportunity  of  inspection,  it  ought  to 
have  been  alleged  in  the  plea. 

Ball,  contra. — ^The  plea  is  good.  It  shews  that  which  is 
a  good  answer  to  the  action,  namely,  that  the  plaintiff 
delivered  the  casks  which  he  represented  contained  the 
hats,  in  such  a  manner  that  the  defendants  had  no  oppor- 

(a)  Not  yet  reported,  except  in  L.  J.,  vol.  12,  (N.  S.),  C.  P.  9. 
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tunity  of  inspecting  them^  or  of  ascertaining  whether  i2«?A.  ©/  PUtu, 
they  were  those  he  bargained  for  or  not.  In  Lorymer  v. 
SmUh  {a)f  it  was  held  that  the  buyer  of  a  parcel  of  wheat 
by  sample  has  a  right  to  inspect  the  whole  in  bulk,  at 
any  proper  and  convenient  time ;  and  if  the  seller  refuses 
to  shew  it,  the  buyer  may  rescind  the  contract.  There 
Abbottf  C.  J.,  says :  ''  Here  the  buyer  desired  to  see  the 
whole  of  the  wheat  in  bulk,  but  the  seller  refused  to  shew 
it  j  upon  that  refusal,  the  request  having  been  made  at 
a  proper  and  convenient  time,  the  buyer  was  entitled  to 
rescind  the  contract/'  And  Holroyd,  J.,  says :  ''  The 
buyer  had  a  right  to  inspect  the  wheat  in  bulk,  in  order 
to  ascertain  whether  it  corresponded  with  the  sample,  and 
might  have  insisted  on  having  it  delivered  immediately 
on  tendering  a  banker's  bill  for  the  price.''  And  in 
Hibbert  v.  Shee  (d),  it  was  held  that  if  the  bulk  does  not 
correspond  with  the  sample,  the  purchaser  is  not  bound 
to  accept  or  pay  for  the  goods  on  any  terms.  Lord 
Ellenborough,  C.  J.,  there  says,  ''  If  I  buy  a  commodity 
wholly  discordant  to  that  which  is  promised  me,  I  am  not 
bound  to  accept  of  a  compensation  for  the  dissimilarity :" 
and  he  adds,  ''the  legal  mode  of  dealing  is,  that  if  the  ar- 
ticle agreed  on  is  not  furnished,  I  may  reject  it  and  keep 
my  money  in  my  pocket."  This  plea  is  in  confession  and 
avoidance :  it  admits  the  contract,  and  avoids  it  by  plead- 
ing matter  collateral  to  it.  When  the  goods  are  tendered,  a 
demand  is  made  to  inspect  them,  which  is  refused]  is  not 
that  a  good  answer,  and  may  it  not  be  set  forth  as  such  in 
pleading  ?  The  defendants  in  substance  say, ''  it  is  true  we 
made  the  contract  you  allege,  but  when  you  tendered  the 
hats,  we  demanded  an  inspection,  which  you  refused."  If  the 
tender  alone  had  been  traversed,  the  facts  would  have  enti- 
tled the  plaintiff  to  a  verdict.  Smart  v.  Hyde  {c)  is  very 
similar  to  the  present  case.  There  Parke,  B.,  says,  "  It  [the 

(a)  1  B.  &  C.  1 ;  2  D.  &  R.  23.     (b)  1  Camp.  117.     (e)  8  M.  &  W.  443. 
VOL.    X.  E  B  E  M.  W. 
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Stek.  rfPhat,   plea  admits  the  contract  and  the  promise^  but  shews  it  to 
^^^'        have  been  made  subject  to  certain  rules  which  have  not 
been  complied  with/'     He  also  cited  Wyld  v.  Pickfard  (a). 

Paekb^  B. — ^I  think  the  plea  is  bad^  as  it  merely 
amounts  to  an  argumentative  denial  that  a  tender  was 
made.  The  obvious  meaning  of  the  declaration  is,  that  the 
plaintiflf  was  ready  and  willing  to  perform  his  part  of  the 
contract,  and  that  he  did  all  in  his  power  to  perform  it,  but 
that  the  defendants  would  not  accept  the  hats  when  ten- 
dered. Then  the  plea  is  not  in  confession  and  avoidance, 
but  in  answer  it  proceeds  to  shew  that,  according  to  the 
nature  of  the  contract,  the  defendants  were  entitied  to  an 
opportunity  of  inspecting  the  hats  on  deliveiy.  That  they 
had  such  opportunity  is  implied  in  the  allegation  of  a  ten- 
der having  been  made.  The  case  is  analogous  to  a  tender 
of  money,  which  is  not  properly  tendered  when  locked  up 
in  a  box,  so  that  the  party  to  whom  it  is  shewn  cannot  open 
it  or  see  the  contents.  There  can  be  no  doubt,  therefore, 
that  this  plea  amounts  to  an  argumentative  denial  of  the 
allegation  in  the  declaratiou,  that  a  tender  had  been  made 
of  these  goods.  In  order  to  prove  that  allegation,  the  plain- 
tiflf would  be  bound  to  shew  a  delivery  under  such  circum* 
stances,  that  the  defendants  had  an  opportunity  of  seeing 
that  the  article  delivered  to  them  was  the  one  they  had  sti- 
pulated for. 

Aldebson,  B.,  Gubnby,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiflT. 

{a)  8  M.  &  W.  443. 
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Exeh.  of  Pieat, 
1842. 


HUMBERSTONB  V.  DUBOIS. 


JlvEPLEYIN  for  taking  the  plaintiff's  goods  in  a  certain  in  acogniz. 

,      ,,.        ,  ance  by  de- 

dwelling -house.  femUnt  as 

Cognizance  by  the  defendant  as  bailiff  of  one  Thomas  ^^^  ^^ 
Wright,  alleging  a  seisin  in  fee  of  the  locus  in  quo  in  the  ^^^'  ^^^  1 1 
Marquis  of  Westminster;  an  unexpired  lease  granted  by  s.  is,  tbeterios 
him  to  Joseph  Thompson ;   and  an  assignment  of  such  and  o/fhe  nZ' 
lease  by  Thompson  to  the  said  Thomas  Wright.    It  then  ^^J,^^"*'^ 
alleged  a  demise  by  Wright  to  the  plaintiff,  of  certain  >bewn,  that  the 
apartments  in  the  dwelling-house  mentioned  in  the  deda-  to  determine^'^ 
ration,  being  a  house  on  the  said  demised  premises,  "  to  notice"  cTws'*^ 
hold  the  same  as  a  yearly  tenant  thereof,  that  is  to  say,  as  ifn^ioi^  for 

^         ^  '  •"         that  purpoie^ 

tenant  thereof  to  the  said  Thomas  Wright  yrom  quarter  day  and  the  suffi- 
to  quarter  day  for  so  long  a  time  as  they  the  said  plaintiff  ofth7notice^* 
and  the  said  Thomas  Wright  should  respectiyely  please,  at  JJIJi"*"^  ^*/"' 
and  under  a  certain  quarterly  rent,  to  wit  the  rent  of  6/.  5s.  if  >«  not  sdis- 

cient  (on  jvecto/ 

payable  quarterly  on  the  25th  day  of  March,  the  24th  day  dnmirrer)  to 
of  June,  the  29th  day  of  September,  and  the  25th  day  of  *el,X*"VJl^i^ 
December,  in  each  and  every  year  during  the  continuance  ^^?'  *°  ^•- 
of  the  said  tenancy.    By  virtue  of  which  said  last-men-  such  a  notice 
tioned  demise  the  plaintiff  afterwards,  and  before  the  said  mentioned'^' 
time  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  f *]'®  *  "°**^ 
entered  into  and  upon  the  said  rooms  and  apartments,  so  gi^en  day  past. 
being  in  and  parcel  of  the  said  dwelling-house  in  which 
Sec.,  with  the  appurtenances,  and  became  and  was  possessed 
thereof,  and  being  so  thereof  possessed,  afterwards  and  be- 
fore the  said  time  when  &c.,  to  wit,  on  the  24th  day  of 
June,  1841,  she  the  plaintiff,  then  having  the  power  to  de- 
termine her  said  tenancy  by  giving  such  notice  to  quit  as 
hereinafier  mentioned,  gave  to  the  said  Thomas  Wright 
notice  that  she  the  plaintiff  would  quit  and  deliver  up  pos- 
session of  the  said  rooms  and  apartments,  so  by  her  holden 
as  aforesaid,  on  the  29th  day  of  September  in  the  year 

E  s  E  2 
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Exek.  of  Pkatt  aforesaid.     And  the  defendant  further  saith.  that  the 
1842 

'  '    plaintiff  did  not  nor  would,  on  the  day  and  year  last  afore- 

HuMBBRSTONB  Said,  quit  or  deliver  up  possession  of  the  said  rooms  and 
Dubois.  apartments  according  to  the  said  notice,  but  then  refused 
so  to  do,  and  on  the  contrary  thereof,  without  the  consent 
of  the  said  Thomas  Wright,  held  over  and  continued  posses- 
sion of  the  said  rooms  and  apartments  from  the  day  and  year 
last  aforesaid,  nntil  and  at  the  said  time  when  &c.,  although 
the  said  Thomas  Wright,  for  and  during  all  that  time^  was 
entitled  to  the  possession  thereof  from  the  plaintiff;  whereby 
the  plaintiff  then  became  liable  to  pay  to  the  said  Thomas 
Wright,  during  the  time  the  plaintiff  continued  in  posses- 
sion of  the  said  rooms  and  apartments,  after  the  said  29th 
day  of  September  in  the  year  aforesaid,  the  quarterly  rent 
of  12/.  10«..  being  at  the  rate  of  double  the  rent  cr  nan 
which  she  the  plaintiff  would  otherwiee  have  paid  in  case  the 
said  notice  had  not  been  so  given."  The  defendant  then 
made  cognizance  for  double  rent  for  a  quarter  of  a  year, 
after  the  29th  day  of  September  mentioned  in  the  notice 
to  quit. 

To  this  cognizance  there  was  a  special  demurrer.  After 
objecting  to  the  repugnancy  in  the  statement  of  the  te- 
nancy, (which  was  called  a  ''yearly,"  though  shewn  to  be 
a  ''  quarterly  "  tenancy),  the  plaintiff  assigned  the  following 
cause  of  demurrer :  ''  that  it  is  not  shewn  with  sufficient 
certainty,  how  the  plaintiff^  had  the  power  of  determining 
her  tenancy  by  snch  a  notice  as  she  is  stated  in  the  said 
cognizance  to  have  given." 

Atherton,  in  support  of  the  demurrer. — ^The  objection  on 
which  the  plaintiff  mainly  relies  is  the  omission,  in  the 
cognizance,  of  any  statement  of  matter  of  fact,  shewing 
how  the  plaintiff  had  power  to  put  an  end  to  her  tenancy, 
by  the  notice  given.  This  cognizance  is  founded  on  the 
11  Geo.  2,  c.  19,  s.  18,  entitling  a  landlord  to  double  rent 
from  a  tenant  holding  over  after  a  determination  of  the 
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tenancy  by  notice  for  that  purpose,  given  by  the  tenant  to  BmH,  of  Pleat, 
his  landlord.    Now,  to  bring  a  case  within  that  statute,  ^'  ^ 

these  things  must  concur:  first,  a  tenancy  determinable  Hvmbkrstonb 
by  notice  from  the  tenant  to  the  landlord ;  and  secondly,  Dubois. 
a  notice  accordingly,  given  by  the  tenant  to  the  landlord, 
and  being  a  notice  sufficient  in  law  to  put  an  end  to  such 
tenancy.  And  in  order  to  shew  these  things  aptly  in 
pleading,  the  defendant  should  have  stated  separately  the 
terms  of  the  tenancy,  so  far  as  regards  its  determinability 
by  notice  to  quit,  and  the  terms  also  of  the  notice  to  quit 
actually  given.  These  two  matters  of  fact  being  so  stated 
that  the  plaintiff  might  traverse  either  of  them,  a  conclusion 
of  law  would  appear :  it  would  be  seen,  that  is  to  say,  whe- 
ther, given  such  terms  of  tenancy,  and  given  a  notice  to 
quit  in  such  terms,  the  tenancy  would  have  been  put  an  end 
to  by  the  notice.  The  plaintiff  ought  to  have  had  an  oppor- 
tunity, by  demurrer,  of  raising  on  the  record  this  question 
of  legal  sufficiency.  Here,  however,  the  defendant  has 
merely  said  that  the  tenant ''  had  power  "  to  determine  the 
tenancy  by  such  a  notice  as  she  gave.  This  is  stating,  in 
one  single  and  indivisible  allegation,  two  distinct  matters 
of  fact  and  one  matter  of  law ;  and  the  plaintiff,  were  she 
to  take  issue,  and  deny  that  she  had  such  '^  power''  as  al- 
leged, would  be  traversing  double  as  to  matter  of  fact,  and 
moreover  putting  in  issue  matter  of  law.  For  whether 
such  "  power''  did  or  did  not  exist  depended  on  the  terms 
of  the  tenancy  in  fact,  the  terms  of  the  notice  in  fact,  and 
the  sufficiency  of  the  notice  in  law,  assuming  the  fore- 
going facts.  The  tenancy  described  being,  in  substance,  a 
quarterly  tenancy,  the  law  does  not,  as  in  the  case  of  a 
tenancy  from  year  to  year,  supply,  as  a  legal  incident,  the 
power  to  determine  by  notice  to  quit. 

Then,  there  is  the  incongruity  in  describing  a  ''  quar- 
terly" as  a  "yearly"  tenancy:  but  this,  unless  necessary, 
it  is  not  intended  to  insist  on. 
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Sxeh,  ofPUas,      The  Court  then  called  on 
1842. 

HuMBE&sTONE  Gumetf  to  support  his  cognizance^  in  answer  to  the  ob- 
Dubois.  jection  that  the  terms  of  the  tenancy  and  notice  were  not 
shewn. — He  contended  that  a  quarter's  notice  was  allied 
to  have  been  given :  it  being  averred  that  on  the  24th  day 
of  June  a  notice  was  given  to  quit  on  the  following  Mi- 
chaelmas day.  lAlderson,  B. — ^The  24th  day  of  June  is  a 
formal  time  only^  and  is  laid  under  a  videlicet.  The  cog- 
nizance means  merely  that  a  notice  was  given  same  ti$me, 
to  quit  at  Michaelmas  1841.  Parker  B. — Can  you  get 
over  this  objection  ?  Had  you  not  better  amend,  if  yon 
wish  to  try  the  question?] 


Gumejf  admitted  that  he  could  not  meet  this  objection, 
and  had  leave  to  amend  on  payment  of  costs,  otherwise 

Judgment  for  the  plaintiff. 


Harrison  t;.  Matthews. 

UEBT. — The  declaration  stated,  that  by  a  certain  inden- 
ture, made  between  J.  Hartley  of  the  first  part,  the  defend- 
ant of  the  second  part,  W.  Ashcroft  the  elder  of  the  third 
part,  W.  Ashcroft  the  younger  of  the  fourth  part,  and  the 
plaintiff  of  the  fifth  part,  the  defendant  covenanted  with 
the  plaintiff  that  they  the  defendant,  the  said  J.  Hartley, 
W.  Ashcroft,  and  G.  Matthews,  their  heirs,  executors, 
and  administrators,  or  some  or  one  of  them,  should  or 
would  pay  or  cause  to  be  paid  unto  the  plaintiff,  his  exe- 


Dec.  9. 

Debt.— The 
declaration 
stated,  that  by 
an  indenture 
made  between 
J.  H.  of  the 
first  part,  G. 
M.,  the  de- 
fendant, of  the 
second  part, 
W.  A.  the 
elder,  of  the 
third  part, 
W.  A.  the 
younger,  of  the 
fourth  part,  and 
the  plaintiff  of 

the  fifth  part,  the  defendant  covenanted  with  the  plaintiff  that  the  defendant,  the  said  J.  H^ 
W.  A.,  and  O.  M.,  their  heirs,  executors,  and  administrators,  or  some  or  one  of  them,  should  or 
would  pay  or  cause  to  be  paid  unto  the  plaintiff,  his  executors,  fire.,  j^300 : — HeU,  that  this  was 
a  collateral  covenant,  and  that  the  action  for  the  recovery  of  the  money  ought  to  be  in  covenant 
and  not  in  debt. 
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cutors^  &C.J  the  aiim  of  £300  and  interest.    Breach^  that  Bxek.  rf  pimm, 


the  defendant  did  not,  nor  did  the  said  J.  Hartley,  W. 
Ashcroft,  and  G.  Matthews,  or  any  or  either  of  them,  or 
any  other  person,  pay  the  said  sum  of  £300  and  interest 
on  &c. 

Special  demurrer,  on  the  ground  that  the  covenant 
being  collateral,  an  action  of  debt  would  not  He. — Joinder 
in  demurrer. 

Erie  argued  in  support  of  the  demurrer  (June  17). — ^The 
covenant  stated  in  the  declaration  is  not  a  direct  covenant 
to  pay  money,  but  a  collateral  covenant  that  the  defendant 
and  other  persons  will  pay  the  plaintiff  the  sum  of  £300, 
and  it  does  not  appear  that  those  third  parties  executed  the 
instrument.  The  action  ought  therefore  to  have  been  in 
covenant  instead  of  debt  In  Randall  v.  Bigby  (a),  where 
lands  were  enfeoffed  to  Bichard  Hollins  and  the  defendant, 
to  the  use,  intent,  and  purpose  that  the  plaintiff,  his  heirs 
and  assigns  for  ever,  should  receive  and  take  out  of  the 
lands  a  yearly  rent  of  £63,  payable  half-yearly;  and  the 
defendant  covenanted  with  the  plaintiff  that  B.  H.  and 
the  defendant,  their  executors,  &c.,  or  some  or  one  of 
them,  would  pay  or  cause  to  be  paid  to  the  plaintiff,  his 
heirs  and  assigns,  the  said  yearly  rent  at  the  time  ap- 
pointed for  payment  thereof;  it  was  held  that  the  plain* 
tiff  could  not  sue  the  defendant  in  debt  for  arrears  of 
the  annuity.  This  case  is  distinguishable  from  Evans  v. 
Jones  (d),  where  it  was  held  that  debt  would  lie,  for  in  that 
case  there  was  an  absolute  covenant  to  pay  a  sum  certain 
on  a  given  day.  Cloves  v.  Williams  (c)  also  shews  that 
the  action  ought  to  have  been  covenant,  and  that  debt  is 
not  maintainable. 

Humfrey^  contra. — This  action  is  well  maintainable,  for 
<a)  4  M.  &  W.  130.      {b)  5  M.  &  W.  295.       (c)  3  Bing.  N.  C.  868. 


1842. 
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&e*.  9l  Pkoi,  the  ooYenant  is  an  abaolnte  and  not  a  collateral  one.    It  is 
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an  absolate  covenant  that  he  the  defendant  will  pay,  or  that 

some  one  else  shalL    It  is  not  a  case  in  which  he  nnder- 
takes  to  do  a  collateral  act,  if  another  does  not.    Bamdatt 
y.  JUgby  is  in  favoor  of  the  defendant.  Lord  Abmger,  C.  B., 
in  giving  judgment,  says, "  U  it  had  appeared  that  this  was 
a  debt  of  his  own,  on  which  he  was  liable  to  the  plaintiff, 
debt  might  be  maintainable  as  well  as  covenant;  but  it  is 
an  action  on  a  mere  collateral  covenant,  by  which  the  de- 
fendant jointly  with  another  undertakes  to  secwre  the  pmf- 
ment  of  an  annuity  which  is  iBSuing  out  of  land."     And 
Parke,  B.,  says,  ''  It  is  not  a  covenant  to  perform  any  di- 
rect duty,  but  only  a  collateral  one  to  secure  payment  ot 
the  rent."    Now  try  it  by  that  test — in  not  this  a  direct 
duty,  in  the  fint  instance,  to  pay  the  money?     Most 
clearly  so.    It  is  an  absolute  covenant  to  pay  the  money ; 
and  it  is  not  the  less  absolute,  that  the  defendant  covenants 
that  he  or  another  shall  pay.     \Parke,  B. — It  is  said  to  be 
a  joint  debt,  but  I  do  not  know  that  it  is.]     Assuming  it 
to  be  a  joint  debt,  is  there  not  a  direct  duty  to  pay  the 
joint  debt?    This  case  falls  precisely  within  the  decision  in 
Evans  v.  Jones,  where  it  was  held  that  debt  lies  on  an  ab- 
solute covenant  by  A.  to  pay  on  acertain  day  a  sum  certain 
due  from  B.  on  mortgage.    [JIderson,  B. — ^Would   the 
declaration  have  been  good,  if  it  had  simply  averred  that 
the  defendant  had  not  paid  the  money  ?    Because  if  it 
was  Us  duty  to  pay  it,  his  not  paying  is  a  breach  of  that 
duty.] 

Erie,  in  reply. — ^The  covenant  is  in  effect  a  conditional 
one,  that,  if  the  other  parties  named  will  not  pay,  the  de- 
fendant will.  In  Yiner's  Abr.,  Debt  (D),  pi.  8,  it  is  said 
that  debt  will  not  lie  "  if  the  covenant  is  conditional,  as 
thus,  viz.  that  if  C.  do  not  pay  to  B.  JEIO,  A.  will  pay  it." 
[Alderson,  B. — ^The  liability  in  that  case  does  not  ariae 
until  one  has  not  paid.    Here  it  does ;  all  are  liable — some 
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or  one  of  them.  Parker  B. — It  does  not  appear  here  that  Bxek.  rf  PUt^, 
the  defendant  is  a  snrety.]  The  plaintiff  might  have  shewn  ^^^* 
by  averment  that  the  defendant  was  not  a  surety.  It  does 
not  appear  on  the  face  of  the  instrument  that  it  was  a 
direct  duty.  If  you  were  to  strike  out  of  the  averment 
here  the  allegation  that  the  other  parties  had  not  paid^  the 
defendant  might  demur^  on  the  ground  that  it  did  not 
appear  that  they  had  not  paid.  [Alderson,  B.— That  is  the 
difficulty  I  have  felt,  that  it  is  not  a  sufficient  breach  that 
one  has  not  paid.  Parke,  B. — ^The  difficulty  here  is,  that 
we  do  not  know  upon  which  of  the  four  the  duty  is  cast.] 
In  Evans  v.  Jones,  the  form  of  the  covenant  was  not  that 
one  or  the  other  would  pay,  but  that  they,  the  defendants, 
would  pay.  An  alternative  covenant  is  a  conditional  cove- 
nant. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^The  Court,  feeling  very  great  doubt  whe- 
ther the  action  of  debt  was  maintainable  upon  the  facts 
stated  in  the  first  count,  desired  the  plaintiff  to  amend, 
thinking  it  probable  that  the  indenture  was  really  executed 
by  Hartley  and  the  two  Ashcrofts,  as  well  as  by  the  de- 
fendant, and  that  all  four  covenanted  to  pay  the  sum  of 
£800,  in  which  case  an  action  of  debt  would  undoubtedly 
have  lain  against  the  four ;  and  against  one,  if  the  one  sued 
did  not  plead  in  abatement. 

The  plaintiff  declining  to  amend,  we  are  now  to  pro- 
nounce the  judgment  of  the  Court  on  the  record  as  it 
stands. 

It  is  well  settled,  that  if  there  be  a  covenant  by  the  de- 
fendant that  he  will  certainly  pay  a  sum  certain,  debt  will 
lie;  and  that  it  will,  although  the  same  sum  is  by  the  same 
deed  secured  by  a  mortgage :  Evans  y.  Jones  {a).     On  the 

(a)  5  M.  &  W.  205. 
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Mteh.  of  PUag^  Other  hand,  if  he  coyenant  that  another  shall  pay  a  certain 
.   ^^^'  .     sum,  and  if  not,  that  the  defendant  will,  debt  will  not  lie : 
Harrison     Wentworth's  Office  of  Executor,  128,  Vin.  Abr.,  Debt,  (D). 
Matthrws.    ^^  ^^  ^^®  9Bme  principle,  it  will  not  lie  (after  assignment 
assented  to  by  the  lessor)  on  the  lessee's  covenant  that  his 
assigns  shall  pay  rent,  the  proper  remedy  being  an  action 
of  covenant.    Again,  it  is  said,  in  Wentworth*s  Office  of 
Executor,  128: — "  So,  perhaps,  if  the  covenant  be  in  the  dis- 
junctive, as  to  do  such  an  act,  or  to  pay  JElO,  debt  will  not 
lie,  though  the  act  be  not  done,  bat  covenant  only/'  If  the 
law  is  correctly  laid  down  in  these  authorities,  as  we  think 
it  is,  they  appear  to  us  to  warrant  a  judgment  for  the  de- 
fendant. 

In  this  case,  we  cannot  assume  that  Hartley  and  the 
two  Ashcrofts  executed  the  indenture,  or  that,  if  they  did, 
they  covenanted  jointly  with  the  defendant  to  pay  the  sum 
of  £800,  or  that  there  was  any  recital  in  the  indenture 
(which  would  have  bound  the  defendant)  that  the  iESOO 
was  advanced  to  or  was  a  joint  debt  of  the  defendant  Hart* 
ley  and  the  Ashcrofts. 

We  must  deal  with  the  case  as  if  the  legal  eflfect  of  the 
covenant  was  properly  set  out  in  the  declaration,  and  may 
treat  the  question  as  if  it  had  arisen  nakedly  on  a  cove- 
nant by  the  defendant,  that  he  and  J.  8.,  a  stranger,  (for 
the  number  of  other  persons  is  immaterial,)  their  heirs, 
executors,  and  administrators,  or  one  of  them,  should  pay 
the  sum  of  £800  on  a  certain  day. 

This  seems  to  us  to  be  the  same  as  if  the  defendant  had 
covenanted  that  he,  or  that  J.  S.  or  he,  should  pay,  and 
to  be  governed  by  the  principle  of  the  authority  above 
mentioned.  It  is  in  substance  and  effect  the  same  as  a 
covenant  to  pay  if  J.  S.  did  not,  and  therefore  an  action 
of  debt  will  not  lie  upon  it. 

Our  judgment  is  therefore  for  the  defendant.  We  feel 
sorry  to  come  to  this  conclusion,  because  we  are  well  satis- 
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fied  that  the  action  could  have  been  maintained^  if  the  Sxeh  of  puom, 
pleadings  had  been  proper^  and  the  legal  effect  of  the 
covenant  had  been  set  ont. 


Judgment  for  the  defendant. 


1842. 

Harrison 
Matthews. 


The  MatoB;  Aldermen^  and  Burgesses  of  the  City  of 
Coventry  v.  Edmund  Lythall^  William  Wilson, 
Thomas  EltoNi  William  Serjeant,  Thomas  George 
Cheadle,  Peter  Cheadle,  jun.,  William  CamwelLj 
Joseph  Voile^  and  John  Bray. 

JCilGHT  several  actions  of  trespass  having  been  brought  Bj  charter  of 
by  the  above  respective  defendants  against  the  Mayor  of  the  men  ©ruie 
Coventry,  to  try  the  validity  of  as  many  distress  war-  covemV^e- 
rants,  issued  by  that  officer,  for  levying,  within  the  places  nantoof  the 

,  ,  *i      ^'   ^  ^  *.  Qneen  Mother 

mentioned  in  the  various  counts  of  the  feigned  issue  after-  of  the  manor  of 

wards  referred  to,  the  borough  rate,  made  under  the  6  &  6  Covratry^were 

Will.  4,  c.  76,  s.  92 ;  by  an  order  of  Alderson,  B.,  proceed-  xh^^^^^^^jj^n 

ings  in  those  actions  were  stayed,  and  a  feigned  issue  direct-  consisted  of  the 

ed  to  be  tried  in  lieu  thereof;  the  parties  consenting  to  be  and  men  or 

bound  in  the  actions  by  the  event  of  the  corresponding  issues.  thrTina*o?Co- 

The  following  is  the  form  of  the  first  count  of  the  feigned  j^rt7nd  s^b- 

issue : — "  For  that  whereas  heretofore,  and  after  the  pass-  sequent  char- 
ters (some  of 
the  King,  some 
of  Isabel,  the  Queen  of  Edward  III.  and  others  of  the  Black  Prince),  various  franchises 
within  the   villa  of  Coventry,  and  throughout  the  view  of  Frankpledge   of  the  manor  of 
Chilesmore,  and  elsewhere,  were  granted  to  the  mayor  and  bailiff's  of  Coventry.     By  another 
charter  of  the  30  Hen.  6,  the  villa  of  Coventry,  with  Ra4ford,  KereMiey,  and  other  specified 
places,  were  made  into  a  distinct  county,  called  the  "  County  of  the  City  of  Coventry."     By 
another  charter  of  the  19  Jac.  I,  regulating  the  government  of  the  corporation,  the  aldermen 
of  Coventry  were  made  justices  of  the  peace  of  the  county  of  the  city.    There  were  ten  alder- 
men of  Coventry,  being  one  alderman  for  each  of  ten  wards :  and  the  limiu  of  the  wards  did 
not  appear  far  to  exceed  the  continuous  lines  of  streets  and*  houses,  popularly  known  as  the  dty 
of  Coventry. 

Held,  that  under  the  Municipal  Corporations'  Boundary  Act  (6  &  7  Will.  4,  c.  103,  s.  1), 
places  being  within  the  county  of  the  city  of  Coventry,  and  through  which  the  mayor  andbailiffk 
of  Coventry  had  a  coroner,  and  other  franchises,  under  the  above  charters,  but  being  beyond 
the  lines  of  such  streets  and  houses,  and  not  within  any  of  the  wards  of  Coventry,  were  not|Hir/ 
qf  the  cUy  of  Coventry. 
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E9eh.i^PUu,  ing  of  a  certain  act  of  Parliament  made  and  passed  in  the 
1842 

'    seventh  year  of  the  reign  of  his  late  Majesty  King  William 

Mator       the  Fourth,  to  make  temporary  provision  for  the  boun- 
9.  daries  of  certain  boroughs,  to  wit,  on  &c.,  a  certain  dis- 

course was  had  &c.,  wherein  a  certain  question  then  : 


whether,  before  and  until  the  passing  of  an  act  passed  iis  the 
Parliament  holden  in  the  second  and  third  years  of  the  reign 
of  his  said  late  Majesty  King  WiUiam  the  Fourth,  to  settle  and 
describe  the  divisions  of  counties  and  the  limits  of  cities  and 
boroughs  inEngland  and  Wales,  in  so  far  as  respects  the  elec- 
turn  of  members  to  serve  in  Parliament,  the  parish  of  Fbles^ 
hill  was  part  of  the  said  city  of  Coventry,  within  the  mean- 
ing of  the  first  hereinbefore  mentioned  act  of  Parliament, 
and  in  that  discourse  the  said  plaintiffs  then  asserted 
and  affirmed  that  the  said  parish  of  Foleshill,  before  and 
until  the  passing  of  the  second  hereinbefore  mentioned 
act  of  Parliament,  was  as  aforesaid  part  of  the  said  city 
of  (Coventry,  which  assertion  and  affirmation  of  the  said 
plaintiffs  the  said  defendants  then  contradicted  and  de- 
nied, and  then  asserted  and  affibrmed  the  contrary  thereof. 
And  thereupon  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  consideration  that  the  said  plaintiffs  at  the 
request  of  the  said  defendants  had  then  paid  to  the  said 
defendants  the  sum  of  £6 ''  &c.  (the  usual  wager  and  pro- 
mise).   ''And  the  said  plaintiffs  further  say,  that  the  said 
parish  of  Foleshill,  before  and  until  the  passing  of  the  said 
second  mentioned  act  of  Parliament,  was  as  aforesaid  part  of 
the  said  city  of  Coventry,  whereof  the  said  defendants  after- 
wards, to  wit,  on  &c.,  had  notice,  whereby''  &c.  (usual  con- 
clusion and  breach). 

There  were  seven  following  counts,  in  similar  terms,  and 
relating  respectively  to  the  ''  parish  of  ExhaU,*^  a  "  part  of 
the  parish  of  Sowe/'  ''the  parish  of  Wyken,'*  a  "part  of 
the  parish  of  StivichaU,"  the  "  hamlet  of  Keresley,''  the 
"  parish  oiAustey,'^KnA  the"pari8h  o( Stoke.'*  There  was  also 
another  (a  ninth)  count,  relative  to  the  parish  of  Austey . 
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but  it  was  nnnecessRiy  for  the  Court  to  pronounce  any  Bxeh.  of  piea», 
opinion  on  the  point  which  it  raised,  and  it  is  consequently    ^    ^^^'  . 

omitted.  Mayor 

There  were  pleas  to  each  of  the  counts,  denying  that  v, 

the  places  in  question  were  "part  of  the  city  of  Coventry,"      Lythall. 
as  alleged  in  the  count :  and  issues  were  joined  on  those 
pleas. 

These  issues  came  on  for  trial  before  a  special  jury  of 
Middlesex  on  the  2nd  December,  1840,  when  an  order  of 
Nisi  Frius  was  made  by  the  Lord  Chief  Baron,  and  by 
consent  of  parties,  for  entering  a  verdict  for  the  plaintiflfs, 
subject  to  a  special  case,  to  be  stated  for  the  opinion  of 
the  Court  by  a  barrister.  The  order  provided  that  the 
Court,  in  deciding  on  the  special  case,  should  draw  the 
proper  inferences  from  the  evidence,  and  should  turn  the 
case  into  a  special  verdict,  at  the  request  of  either  party. 
A  case  was  stated  accordingly.  In  the  case,  a  vast  num- 
ber of  charters  were  shortly  stated:  admitted  copies  of 
the  charters  themselves  being  furnished  to  the  Court, 
and  being,  by  arrangement,  open  to  reference  by  either 
party  in  argument.  The  said  charters  were  arranged 
under  the  following  heads,  namely, — "Charters  and 
other  documents  relating  to  the  church  of  St.  Mary, 
Coventry,  and  the  chapels'' — *'  Charters  and  grants  made 
to  the  lay  people  of  Coventry  " — "  Documents  relative  to 
the  manor  of  Chilesmore" — ^''Charters  and  grants  of 
King  Edward  III,  Queen  Isabel,  and  the  Black  Prince, 
after  the  Queen  and  Prince  had  become  entitled  to  the 
manor  of  Chilesmore  " — and  *'  Royal  charters  in  favour 
of  Coventry  subsequent  to  King  Edward  III."  The  only 
charters  material  to  be  here  stated  were  the  following, 
namely — Ist.  A  charter  of  the  20th  January,  18  Edward 
III.  This  charter  states  that  the  King,  at  the  instance  of 
the  Queen  Mother,  tenant  for  life  of  the  manor  of  Chey- 
lesmore  in  Coventry,  and  in  consideration  of  the  Black 
Prince  being,  after  her,  entitled,  was  willing  to  make  pre- 
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Bxek.  qf  Pieoi,  eminent  the  men  of  the  villa  of  Coventry^  tenants  of  the 
.    ^^^'  .     Qaeen  Mother  of  that  manor:  and  the  King  grants  to 
Mayor       the  men  of  the  viUa  of  (Coventry,  tenants  of  the  said  ma- 
9.  nor^  that  they  should  have  a  commonalty  among  them, 

I.TTUALL.  j^^  should  elect  a  mayor  and  bailiffs,  and  should  have 
cognizance  of  pleas,  as  well  of  trespasses,  contracts,  and 
covenants,  as  of  other  matters  arising  among  themselyes, 
within  the  villa  aforesaid.  By  the  same  charter  the  King 
grants  also  a  seal  for  recognisances,  and  a  prison  within 
the  villa  within  the  tenure  of  the  Queen,  for  malefactora 
there  apprehended,  of  which  the  mayor  and  bailiffs  should 
have  the  care.  2nd.  A  charter  of  26  November,  80  H.  6. 
This  charter  states  that  the  King,  in  consideration  of  hia 
affection  for  his  "  civUas  ^'  or  "  villa ''  of  Coventry,  and  the 
mayor,  bailiffs,  and  commonalty  of  the  same,  grants  to 
the  mayor,  bailiffs  and  commonalty,  that  the  ''  cwUas ''  or 
*^ villa**  of  Coventry  aforesaid,  with  RaJ^d,  Keresley, 
Foleshillf  &c.  (enumerating  all  the  places  mentioned  in  the 
various  counts  of  the  feigned  issue,  besides  others)  then 
being  within  the  county  of  Warwick,  shall  be  one  entire 
county  of  itself,  incorporated  in  deed  and  name,  and  dis- 
tinct and  entirely  separated  from  the  said  county  of  War- 
wick for  ever,  and  not  parcel  of  the  same  county  of  War- 
wick ;  and  that  it  shall  be  called  the  "  County  of  the  City 
of  Coventry.^' — ^The  mayor  and  bailiffs  were  to  be  chosen 
as  before.  The  bailiffs  of  the  city  or  villa  were  to  be  she- 
riffs of  the  county  of  the  city  and  also  bailiffs  of  the  city 
or  villa,  as  before.  The  sheriffs  of  the  city  were  to  hold 
county  courts  of  the  city  within  that  city,  from  month  to 
month,  and  have  all  jurisdiction  &c.,  pertaining  to  the 
office  of  sheriff  in  the  said  city  or  villa,  the  hamlets, 
parcels  and  precincts  of  the  same:  and  the  King's 
writs  were  to  be  directed  to  them  &c.  The  coroner 
of  the  city  or  villa  was  to  be  coroner  of  the  county 
of  the  city,  and  the  clerk  for  taking  recognizances  of 
debt  according  to  the  statute  merchant.     The   mayor 
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was  to  have,  within  the  citj  or  villa,  hamlets,  parcels  and  £n^A.  </  r/eai, 
precincts  aforesaid,  the  office  of  clerk  of  the  market  of  the  ^  '  ^ 

King's  household,  and  to  execute  the  offices  of  steward  and       Mayok 
marshal  of  the  King's  household,  within  the  same  limits.  «. 

8rd.  A  charter  of  18  July,  19  Jac.  1.  This  charter  recites  I'^^h^"-^- 
that  the  city  of  Coventry  was  an  ancient  city  and  borough, 
and  that  the  citizens  and  burgesses  of  the  same  city  or 
borough,  as  well  by  prescription  or  custom  as  by  charters 
and  letters  patent,  had  been  and  were  incorporated,  as  well 
by  the  name  of  mayor,  bailiffs  and  commonalty  of  the  city 
or  villa  of  Coventry,  as  by  other  names.  It  grants  to  them 
that  they  shall  thereafter  be  a  body  corporate,  by  the  name  of 
''  Mayor,  Bailiffs  and  Commonalty  of  the  City  of  Coventry,'' 
with  perpetual  succession  and  a  common  seal,  &c.  It  con- 
furms  to  the  inhabitants  of  the  city  the  Council  House,  and 
the  council  of  the  city  to  consult  there  for  the  good  rule 
and  government  thereof;  and  regulates  the  election  of  the 
councillors.  It  regulates  the  times  and  manner  of  the 
election  of  the  mayor,  recorder,  and  other  officers  of  the 
city.  It  recites  that  there  had  been  ten  wards  within  the 
said  dty ;  and  gives  their  names  as  they  existed  down  to 
the  passing  of  the  5  &  6  Will.  4,  c.  76.  It  recites  that 
there  had  been  an  alderman  for  each  ward,  and  regulates 
the  future  election  of  aldermen.  It  also  provides  that  the 
mayor,  recorder  and  aldermen  should  be  justices  of  the 
peace  within  the  city,  and  within  the  county  of  the  city  of 
Coventry,  and  the  precinct  and  liberty  of  the  same  city  and 
county,  as  well  within  liberties  as  without,  and  makes  vari- 
ous other  regulations  for  the  civil  government. — Others  oi 
the  charters  referred  to  contain  grants  of  a  cor<mer,  court 
ofpleas,  and  other  franchises,  to  the  mayor  and  bailiffs  of 
Coventry;  the  limits  of  the  franchise  varying,  sometimes 
being  the  villa  of  Coventry,  and  at  others  the  view  of 
frankpledge  of  the  manor  of  Chilesmore,  &c. 

The  case  also  adverted  to  paviage  grants,  murage  grants, 
rolls  of  proceedings  criminal  and  civil,  as  well  as  to  numer- 
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Exch.  rf  PUat,  ous  fines,  recoveries,  deeds,  wills,  &c.    These  documeiits 

1842 

'  ^     had  been  prodaced  by  one  side  or  the  other,  for  the  purpose 

Mayor       of  shewing  a  connexion  between  the  city  of  Coventiy  and 
V.  the  places  in  question,  in  some  instances,  and  that  in  others 

Ltth  ALL.  ^^^^  ^jjgy  Yi9A  been  treated  as  distinct  "  villas ''  and  places, 
and  for  proof  of  the  jurisdiction  and  authority  assumed  and 
exercised  by  the  mayor  and  bailiflfs  of  Coventry  over  the 
places  in  question,  or  some  of  them.  The  course  taken  by 
the  Court  in  giving  judgment  renders  it  unnecessary  further 
to  allude  to  these  parts  of  the  case. 

It  was  shewn  that  there  were  ten  wards  in  Coventry, 
known,  until  the  passing  of  the  5  &  6  Will.  4,  c.  76,  by 
the  names  mentioned  in  the  before-mentioned  charter  of 
Jac.  1.    There  did  not  exist  any  certain  knowledge  or 
reputation  as  to  the  extreme  limits  of  these  wards;  but,  at 
all  times  within  living  memory,  there  had  been  a  general 
reputation  in  the  city  that  no  one  of  the  wards  extended 
to  any  of  the  places  mentioned  in  the  feigned  issue.     At 
the  passing  of  the  Municipal  Reform  Act,  the  wards  were 
reputed  to  contain  the  streets  of  the  city,  and  the  houses 
from  time  to  time  built  either  in  continuation  of  the  exist- 
ing streets,  or  at  short  distances  from  them.    None  of 
these  streets  or  houses  were  situate  within  any  of  the 
places  mentioned  in  the  feigned  issue.    ''  Church "  and 
'' Paving  and  Lighting''  Acts  were  referred  to;  and  muck 
evidence  shewn  of  various  particulars  (as  rights  of  common, 
ftc.),  in  which  distinctions  had  been  recognised  between 
the  freemen  of  Coventry  and  the  inhabitants  of  Coventiy 
as  comprised  within  the  wards,  and  the  inhabitants  of  the 
places  in  question. 

The  right  of  voting  for  members  to  serve  in  Parliament 
for  the  dty  was  stated  to  have  been  regulated,  prior  to  the 
Parliamentary  Reform  Act,  by  the  21  Geo.  8,  c.  54.  The 
right  of  election  was  in  such  freemen  as  had  served  seven 
years'  apprenticeship  to  one  and  the  same  trade  in  the 
city  or  the  suburbs  thereof,  and  did  not  receive  alms;  such 
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freemen  being  duly  sworn  and  enrolled^  &c.    The  persons  Bxeh.  of  PUas, 
nrho  served  their  apprenticeship  within  the  streets  and    .   ^^'   . 
houses,  which  are  before  stated  to  have  been  reputed  to       Matok 
have  belonged  to  the  wards  at  the  time  of  the  passing  of  ^'   ^v. 
the  Municipal  Reform  Act,  had  always  claimed  their  free-     L*™^**^ 
dom,  and  had  been  admitted  as  persons  entitled  to  their 
freedom,  and  qualified  to  vote  under  the  above  statute;  but 
no  instance  was  proved  of  any  such  claim  or  admission  in 
respect  of  apprenticeship  served  in  any  of  the  places  men- 
tioned in  the  feigned  issue,  although  a  great  number  of 
persons,  carrying  on  trades  and  taking  apprentices,  had 
always,  since  the  passing  of  the  above  act  of  the  21  Geo.  3, 
c.  54,  lived  in  those  places. — In  the  case  there  were  also 
statements  relative  to  charities  and  other  matters,  to  which 
it  is  not  necessary  here  further  to  advert. 

A  charter  boundary  was  shewn,  called  "  The  Prince  of 
Wales'  Boundary,''  as  occurring  in  a  charter  of  the  Black 
Prince  (49  Edw.  3),  which  it  was  admitted  did  not  embrace 
any  of  the  places  in  question.  Another  boundary  was  laid 
down  in  a  charter  of  22  Bich.  2,  and  the  limits  of  the 
city  walls  were  shewn,*  but  none  of  the  places  in  dispute 
came  within  these  confines. 

The  case  was  argued  on  the  23rd  and  24th  of  June, 
1842,  by  the  Solicitor- General  {Kenyon  with  him),  for  the 
plaintifl's,  and  -R.  V.  Richards  {Adams,  Serjt.,  and  Aiherion 
with  him),  for  the  defendants.  The  arguments  on  both 
sides  turned  very  much  on  the  precise  wording  of  many  of 
the  numerous  documents  brought  by  the  special  case  be- 
fore the  Court.  The  substance  of  these  arguments,  being 
given  in  the  judgment  of  the  Court,  is  omitted  here,  for 
the  sake  of  brevity,  and  as  having  more  of  a  local  than 

public  application  and  interest. 

Cur.  adv.  vult 

During  the  same  Vacation  Sittings,  (July  10,)  the  judg- 
ment of  the  Court  was  delivered  by 

VOL.  X.  F  r  p  M.  w. 


V, 

Lythall. 
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^ck.  of  PUat,      Parke.  B. — In  tliis  case  we  have  examined  the  Taiioos 

.  facts  and  docume^ts  laid  before  us  for  our  consideration^ 

Mayor       and  we  now  propose  to  state  the  result  at  which  we  haTe 

OF  Coventry  .      _ 

arrived. 

These  issues  raise  in  fact  but  one  question^  and  that  is 
whether  the  five  parishes^  the  two  parts  of  parishes,  and 
the  hamlet^  which  are  the  subject  of  them,  form  a  part  of 
the  city  of  Coventry,  so  as  to  fall  within  the  operation  of 
the  6  &  7  Will.  4,  c.  103,  s.  1. 

The  first  point  is,  what  is  the  true  construction  to  be 
put  on  that  act  By  the  former  act,  5  &  6  Will.  4,  c.  76, 
certain ''  liberties^'  and  large  tracts  of  land  bqrond  the  limits 
of  the  towns  had  been  included  within  the  boundaries  of 
the  boroughs,  for  the  purposes  of  municipal  taxation.  But 
this  having  been  found  inconvenient  and  unjust,  that  part 
of  the  act  was  repealed,  and  the  provision  in  question  was 
introduced,  and  it  was  enacted  that  no  part  of  any  county, 
or  of  the  liberties  of  any  borough  town  or  city,  which  did 
not,  before  the  time  of  the  passing  of  the  2  &  8  Will.  4,  c. 
64,  form  a  part  of  the  borough  town  or  city  itself,  should 
be  taken  to  be  within  the  metes  and  bounds  of  such  bo- 
rough town  or  city,  or  within  the  jurisdiction  of  its  jus- 
tices,  or  in  fact  liable  to  its  municipal  taxation. 

Now,  we  think,  on  full  consideration,  that  the  true  view 
of  this  act  is,  that  those  parts  of  each  county  of  a  city  or 
borough,  which  were  in  fact  the  town  or  city  itself,  sub- 
jected to  its  ordinary  municipal  government,  bearing  its 
ordinary  municipal  burthens,  and  entitled  to  its  ordinary 
municipal  privileges,  before  the  time  when  the  2  &  8  Will.  4 
was  passed,  are  now  alone  to  be  deemed  liable  to  the 
municipal  burthens  imposed  by  the  5  &  6  Will.  4,  c.  76. 
And  if  this  be  the  true  construction,  we  see  no  difficulty  in 
coming  to  a  conclusion  in  favour  of  the  defendants. 

Secondly,  the  question  as  to  Coventry  is,  what  portion  of 
the  county  of  the  city  of  Coventry  is  it  which  consists  of 
the  city  itself,  and  fulfils  the  conditions  to  which  we  before 
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referred?    That  portion  is  alone  for  tlie  future  to  be  sub-  E*ck,  of  puat, 

•  1842 

jected  to  its  municipal  burthens,  and  to  the  jurisdiction  of  '  ^ 

its  magistrates,  whose  jurisdiction  before  extended  over  the       Mayor 

"■_  1  A       rxi.       -i^  OF  Coventry 

whole  county  of  the  city.  i,. 

Now,  although  the  district  which  will  fulfil  these  various  ^yth^l 
conditions  is  not  very  clearly  defined,  inasmuch  as  it  may 
either  be  confined  to  the  extent  of  the  wards  of  the  city, 
(which  we  think  the  more  reasonable  limit),  or  may  extend 
as  far  as  the  limits  of  the  Prince's  charter,  or  may  include 
the  two  original  parishes  of  the  Holy  Trinity  and  St.  Mi- 
chaeFs,  yet,  at  any  rate,  it  is  clear  from  the  facts  stated  in 
the  case,  that  it  does  not  include  any  part  of  the  five  pa« 
rishes  in  question.  On  this  ground  alone,  therefore,  we 
should  be  of  opinion  that  the  defendants  are  entitled  to  our 
judgment.  And  we  think  the  same  result  foUows  firom  the 
mere  consideration  of  the  charter  of  Hen.  6,  by  which  the 
county  of  the  city  was  originally  constituted.  That  charter 
states  a  grant  by  the  King,  that  the  city  or  villa  of  Coven- 
try aforesaid,  toUh  Badford,  Kirtley,  Foleshill,  Eccleshall, 
Austey,  Callongden,  Wykin,  Kenby,  Lawood  End,  Stoke, 
Biggin,  Whitley,  Pinley,  Asthall,  Horwell,  Hamall,  and 
Whabberly,  hamlets  of  the  city  or  villa  aforesaid,  and  the 
parcel  of  Sowe,  and  the  parcel  of  Stivichall,  which  are  within 
the  liberty  of  the  city  or  villa  aforesaid,  and  the  precinct  of 
the  city,  viUa,  hamlets,  and  parcels  aforesaid,  (which  now 
are  within  the  county  and  of  the  county  of  Warwick),  shall 
from  the  feast  of  St.  Michael's  next  ensuing  be  one  entire 
county  of  itself,  separated  from  the  county  of  Warwick, 
and  called  the  county  of  the  city  of  Coventry.  Now,  it  is 
impossible  not  to  see  that  a  plain  and  broad  line  of  dis- 
tinction is  made  between  the  city  or  villa  of  Coventry  itself 
and  the  districts  in  question.  Sowe  and  Stivichall  are  ex- 
pressly stated  to  be  within  the  liberty  of  the  city  or  villa; 
even  supposing  (which  we  do  not  agree  to)  that  Radford 
and  the  other  enumerated  places  are  not  included  within 
the  same  words.    But  even  if  they  are  not,  they  are  clearly 

F  F  f2 
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Bxek.  of  Pteat,  called  hamlets  oT  the  city  or  villa,   and  the  subseqaent 

'  ^    words,  "precinct  of  the  city,  villa,  hamlets,  and  parcels 

Mayok       aforesaid,'^  as  well  as  the  prior  words,  the  city  or  villa  k)1 

V.  Coventry,  taith  Radford,  &c.,  plainly  point  to  a  distinction 

Ltthall.      between  the  city  and  those  hamlets.    Now  as  we  are  of 

opinion  that  the  true  constmction  of  the  6  &  7  Will.  4,  c. 

103,  s.  1,  confines  the  rights  claimed  by  the  plaintiffs  to 

the  district  of  the  city  or  villa  of  Coventry  proper,  this 

charter,  which  distinguishes  between  those  parishes  and 

that  district,  makes,  as  we  think,  an  end  of  the  plaintiffs* 

case. 

But  thirdly,  we  are  of  opinion,  npon  the  facts  stated  for 
onr  consideration,  that  the  original  villa  of  Coventry 
never  did  include  any  of  the  parishes  in  question. 

The  original  incorporation  of  Coventry  under  the  char- 
ter of  18  Edw.  8,  was  of  the  "  men  of  Coventry,  tenants  of 
the  manor  of  Cheylesmore ;''  and  it  was  contended  by  the 
Solicitor-General,  that  the  men  of  the  villa  of  Coventry, 
tenant  of  the  manor  of  Cheylesmore,  were  in  truth  all  the 
tenants  of  the  manor,  and  that  the  manor  and  villa  were 
co-extensive.  But  we  see  no  ground  for  arriving  at  such  a 
conclusion.  If  the  villa  of  Coventry  be  situate  within  the 
manor,  and  either  some  or  all  the  men  of  that  villa  were 
tenants  of  the  manor,  the  words  of  the  charter  will  have 
a  more  natural  and  full  effect.  It  is  clear  that  the  viUa  of 
Coventry  is  situate  within  the  liberty  and  view  of  frank- 
pledge of  that  manor — for  it  is  so  described  in  the  grant 
of  19  Edw.  8  to  Queen  Isabella.  And  again  in  the  extract 
from  the  Assize  Boll,  26  Edw.  8,  where  the  mayor  and 
bailiffs  of  Coventry  claim  cognizance,  Coventry  is  thus  de- 
scribed :  "  Coventry,  which  is  situated,  as  it  is  said,  within 
the  manor  of  Cheylesmore.'^  And  again,  when  the  same 
parties  claim  cognizance,  19  Bich.  2,  21  Bich.  2,  and  9 
Hen.  5,  they  describe  the  parties  not  as  residents  within 
the  villa,  but  as  tenants  and  residents  within  the  fee  of  the 
manor  of  Chilesmore,  and  the  view  of  frankpledge  of  the 
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same  manor.    These  are  surely  more  ia  conformity  with  the  Exeh.  of  Pleat, 
supposition  above  made^  that  the  viUa  of  Coventry  was  with-  '  ^ 

in^  rather  than  that  it  was  co-extensive  with,  the  manor  of       Mayor 
Cheylesmore.  But  the  main  ground  on  which  the  Solicitor-  ^^ 

General  argued  that  the  two  districts  were  co-extensive,  L^fTHALi.. 
arose  out  of  the  exercise  of  the  jurisdiction  of  the  coroner 
at  a  very  early  period.  By  the  charter  20  Edw.  8,  it  appears 
that  the  King  granted  to  the  mayor,  bailiffs  and  men  of 
the  villa  of  Coventry,  tenants  of  the  said  manor,  the  office 
of  coroner  in  the  same  villa;  and  certainly  at  a  very  early 
period  the  mayor  and  bailiffs  have  exercised  that  jurisdic- 
tion throughout  the  whole  district  in  question ;  and  if  this 
were  all,  it  would  not  be  an  unfair  deduction  to  make  that 
this  shewed  that  the  villa  of  Coventry  had  the  extent  for 
which  the  SoUcUor-General  contends.  But  the  learned 
counsel  for  the  defendants,  in  answer  to  this  part  of  the 
case  of  the  plaintiffs,  have  laid  before  the  Court,  in  addition 
to  these  facts,  a  variety  of  documents  connected  with  the 
manor  of  Cheylesmore,  which  throw  great  doubt  upon  the 
above  conclusion.  It  appears  that  Queen  Isabella  for  her 
life,  and  the  Black  Prince  in  fee  after  her  death,  were 
entitled  to  the  manor  of  Cheylesmore,  and  that  King  Ed- 
ward III.  made  a  grant  in  the  19  Edw.  8  to  the  Queen  for 
life  and  to  the  Black  Prince  in  fee,  which  is  couched  in  terms 
sufficient  to  carry  the  right  to  exercise  the  office  of  coroner, 
by  their  stewards,  or  by  the  mayor  and  bailiffs  of  Coventry, 
or  others  deputed  to  them  for  that  purpose,  throughout 
the  liberty  and  view  of  frankpledge  of  that  manor  (a). 
The  Queen  afterwards,  (19  Edw.  8),  by  license  from  the 
Crown,  granted  this  privilege  to  the  mayor  and  bailiffs  of 
Coventry  for  her  life;  and  the  Black  Prince,  (20  Edw.  8), 
confirmed  the  grant  of  the  Queen,  and  made  the  same  grant 

(a)  The  words  referred  to  in  this  23  Edw.  3  to  the  Earl  of  Lancas- 

part  of  the  judgment  of  the  Court,  ter,  referred  to  mJewUon  v.  Dyson, 

were  words  of  exclusion,  similar  to  ante,  Vol.  9,  p.  540. 
those  occurring  in  the  charter  of 


784 


CA8B8    IN   THB   EXCHSQUXR^ 


Matoe 
OP  Coventry 

9. 

Ltthall. 


&cft.  rf  Ptetu,  for  himself  in  respect  cl  his  rerenioii  in  fee,  saTing,  how- 
ever, to  himself  all  liberties  and  other  things  aforesaid 
withoui  the  villa  aforesaid. 

Now,  it  must  be  admitted  that  it  does  not  appear  fiom 
these  documents  by  what  right  the  mayor  and  bailifis  of 
Coventry,  after  the  death  of  Qaeen  Isabella,  exercised  the 
office  of  coroner  out  of  the  villa  of  Coventry.  Bat  aofficient 
is  shewn  to  raise  a  not  improbable  inference,  that,  having 
the  right  by  royal  grants  within  the  villa,  and  having  ei- 
ercised  it  under  Queen  Isabella's  grant  daring  her  life  to 
the  extent  of  the  manor  of  Cheyleamore,  and  having  a  grant 
confirming  some  of  these  rights  from  the  Black  Prince,  who 
survived  her,  they  might  continue  the  exercise  of  thii 
office  of  coroner,  either  by  mistake  or  usurpation,  through- 
out  the  larger  district.  And  we  cannot,  from  such  s 
doubtful  exerdse  of  this  franchise  throughout  the  larger 
district,  come  to  the  conclusion,  which  seems  to  us  in* 
consistent  with  the  other  main  facts  of  the  case,  that 
the  villa  of  Coventry  was  co-extensive  with  the  manor 
of  Cheylesmore.  The  very  charter  of  confirmation  by  the 
Black  Prince,  which  saves  to  himself  the  liberties  ^^wUhond 
the  villa,''  seems  to  us  to  shew  that  there  were  parts  of  the 
manor  not  included  ''  within  the  villa."  The  charter  of  the 
same  prince  in  9  Edw.  3,  describes  the  limits  within  which 
his  ministers  are  not  to  enter  and  exerdse  jurisdiction,  and 
affords  a  strong  inference  what  the  boundaries  of  the  vilb 
then  were,  and  these  exclude  the  disputed  district.  So 
again,  the  charter  of  22  Bach.  2,  which  in  several  places 
speaks  of  the  villa,  and  the  suburbs  of  the  same,  cannot 
have  a  full  meaning  given  to  the  word  "suburbs/'  if  the 
villa  itself  include,  as  the  plaintiffs  contend  it  does,  all 
the  districts  in  question. 

We  have  before  adverted  to  the  charter  of  the  23 
Hen.  6,  but  it  may  be  mentioned  again  as  bearing  ma- 
terially on  this  question  of  fact. 

We  abstain  from  going  further  into  a  larger  detail  of  the 
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other  facts  laid  before  us,  and  commented  upon  ynth  great-  Exeh.  of  pum, 

1842 
ability  bj  both  tbe  learned  counsel  wbo  argued  this  case ;  - 

but  after  fully  considering  them,  and  weighing  their  effect,       ^^^^^ 

we  have  come  to  the  conclusion  of  fact,  that  the  villa  of  v. 

Coventry  never  did  include  within  its  ambit  any  of  the 

parishes  or  places  which  are  the  subject  of  these  issues. 

Upon  the  whole,  we  are  of  opinion  that  all  the  issues* 

must  be  found  for  the  defendants. 

Judgment  for  the  defendant. 


IN  THE  EXCHEQUER  CHAMBER. 


{In  Error  from  the  Ckmrt  of  Exchegver.) 

^  Bxeh.  Chamhtrt 

1842. 
Cooper  v.  Lanodon.  ^      v     ^ 

J  Dee,  1. 

UDGMENT  having  been  entered  up  in  the  Court  of  Assumpsit  on 

Exchequer  for  the  defendant,  upon  the  general  verdict  ^  b'SidThous* 

awarded  for  him  by  the  arbitrator  in  this  case  (a),  a  writ  of  »c«>^,din«  *® 

"    .  ^  '  certain  draw- 

error  was  brought  into  this  Court,  which  was  now  ar-  ingt,  plans,  and 

J  «  specifications, 

gued  by  u,a  to  the  sa- 

tisfaction of  the 
plaintiff,  &c. 

Peacock,  for  the  plaintiff. — The  judgment  is  erroneous.  The  defendant 
the  verdict  for  the  defendant  on  the  several  issues  being  nonassumpsh; 
repugnant  and  irreconcilable.      The  verdict  on  the  first  fhe^Cork?^^*^ 
issue  declares  that  the  defendant  made  no  contract :  while  **1*  "^"/^^?il 

'  of  the  plaintiff; 

that  on  the  third  issue  aflSrms  that  there  was  a  contract,  3rd,  that  before 

the  breach  the 
contract  was 
rescinded ;  4th,  leave  and  license  ;  and  also  other  pleas  alleging  deviations  from  the  contract  by 
agreement  with  and  command  of  the  plaintiff.  Issues  having  been  joined  and  taken  on  those 
pleas,  the  cause  was  at  the  assizes  referred  to  an  arbitrator,  who  awarded  a  general  verdict  to 
be  entered  for  the  defendant  The  verdict,  and  judgment  thereon,  having  been  entered  accord- 
ingly: — Hgldf  that  the  record  was  not  repugnant,  so  aa  to  aflbrd  ground  of  error. 

(a)   See  9  M.  &  W.  60;  where  the  pleadings  and  facts  are  fiilly 
set  out 
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Sxek.  Chamber,  but  tliat  it  was  rescinded  bj  mutual  agreement  of  the  parties. 
To  support  the  latter  issue,  the  defendant  had  first  to  proTe 
that  some  contract  between  the  parties  was  rescinded ;  and 
secondly,  to  identify  it  as  the  contract  declared  upon. 
There  are  many  cases  to  shew  that  an  inconsistent  yerdict 
is  Toid :  see  Cossey  y.  Diggtms  (a),  Marler  v.  Ayliffe  (b).  If 
the  defendant  by  his  evidence  shews  the  existence  of  the 
contract,  which  the  plaintiff  had  failed  to  establish,  the 
first  issue  is  proved  for  the  plaintiff;  there  are  two  issues, 
therefore,  found  for  the  defendant  which  could  not  co- 
exist.    Here,  too,  the  defendant  says  in  terms  that  the 
contract  was  rescinded  after  the  making  of  it.     [Tfndoi, 
C.  J. — Suppose  the  contract  were  not  provable  for  want 
of  a  stamp ;  yet  it  is  a  contract;  the  stamp  acts  only  pre- 
vent it  from  being  received  in  evidence;  and  then  upon 
the  other  plea  evidence  is  given  to  shew  that  the  contract 
was  mutually  receded  from: — ^I  see  no  necessary  incon- 
sistency.]   But  that  same  evidence  proves  that  the  contract 
once  existed,     [ilfim/e,  J. — Suppose  the  defendant  put  in 
a  letter  from  the  plaintiff,  saying,  ''  I  have  received  yours  o( 
yesterday,  inclosing  a  £5  note,  and  in  consideration  there- 
of I  agree  to  rescind  all  contracts  heretofore  made  between 
us.'']   Upon  that  evidence  the  jury  must  find  the  existence 
of  the  particular  contract.     [Lord  Denman,  C.  J. — ^No- 
there  would  be  no  necessity  to  inquire  as  to  any  particular 
contract.]     The  defendant  could  not  properly  ideni^  the 
contract,  without  putting  it  in  evidence  and  so  proving  it: 
Aikim  V.  Owen  (c). 

CrowdeTf  contra,  was  not  called  upon. 

Lord  Denman,  C.  J. — Strictly  speaking,  there  is  no 

inconsistency  on  this  record.    But  I  do  not  see  how  some 

.   apparent  inconsistency  is  to  be  avoided  in  the  mere  state- 

(a)  2  B.  &  Aid.  546.        (&)  Cro.  Jac.  134.       (c)  2  Ad.  &  E.  35. 
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ment  of  these  particular  issues.    The  defendant  has  a  BxcK  Chamber^ 

1842 
right  to  say  to  the  plaintiff,  Whatever  you  allege  as  a  - 

contract  does  not  bind  me :  but  even  if  it  does,  whatever       Coopb* 

contract  existed,  we  have  mutually  abandoned  it.     Since      Lanodon. 

the  statute  of  Anne,  which  allows  inconsistent  pleas  to  be 

pleaded,  this  must  occur   in    many  cases.     Suppose  a 

special  verdict,  in  which  a  particular  instrument  was  set 

forth,  and  it  were  for  the  Court  to  say  whether  it  amoimted 

to  an  agreement  or  not,  and  they  thought  it  did  not; 

how  would  that  be  inconsistent  with  their  also  saying  that 

the  parties  had  mutually  entered  into  an  agreement  to 

rescind  it? 

Judgment  affirmed. 


AN 


INDEX 


PRINCIPAL,     MATTERS. 


ACCOUNT  STATED. 

Evidence  of. 

1.  A  company  having  contracted  a 
debt  with  the  plaintiff,  and  the  debt 
not  being  paid,  he  laid  an  attachment 
on  money  of  theirs  in  the  hands  of 
bankers.  While  the  attachment  was 
in  force,  the  defendant,  representing 
himself  to  be  a  director  of  the  com- 
pany, called  on  the  plaintiff's  attorney 
for  the  purpose  of  making  an  arrange- 
ment about  the  debt,  when  it  was 
agreed  that  the  following  letter  should 
be  written  by  the  definidant  to  the 
plaintiff,  which  was  accordingly  done : 
<<  As  director  of  the  B.  W.  Company, 
I  have  to  request  you  will  accept  the 
sum  of  £50  on  account  of  your  claim 
of  1 16^.  19«.  7d,  against  the  company ; 
and  in  consideration  of  your  withdraw- 
ing the  attachment  against  the  funds 
of  the  company,  I  agree,  on  the  part 
of  myself  and  on  behalf  of  the  other 
directors,  to  pay  you  the  balance  of 
66L  19«.  7d.  &c  on  the  27th  of  Au- 
gust next:" — Held^  that  this  letter, 
coupled  with  the  above  facts,  was  evi- 
dence of  an  account  stated;  and  that 
it  was  no  answer  to  shew  that  the  de- 
fendant was  not  a  member  of  the  com- 
pany when  the  original  debt  was  con- 
tracted.    Barker  v.  Birt,  61 

2.  Assumpsit  by  the  executors  of 
the  payee  of  a  promissory  note,  against 


the  defendant  as  maker.  The  plain- 
tiff produced  the  note  with  the  follow- 
ing indorsement  upon  it,  signed  by  the 
defendant  and  one  of  the  plaintiffs :— > 
«<  Hull,  1838.  Memorandum,  that  the 
sum  of  R  7«.  6d^  one  quarter's  in- 
terest, was  paid  on  the  within  note. 
William  Purdon,  Thos.  Purdon:"— 
Heldy  that  this  was  sufficient  evi- 
dence of  an  account  stated  with  the 
executors,  without  any  proof  of  the 
time  of  the  testator's  death.  Purdon 
V.  Furdon,  562 

ACTION  ON  THE  CASE. 
See  Neolioence. 

For  what  Ii^riea  nunniainable. 

A.  contracted  with  the  Postmaster- 
General  to  provide  amail-coach  to  con- 
vey the  mail-bags  along  a  certain  line 
of  road ;  and  B.  and  others  also  con- 
tracted to  horse  the  coach  along  the 
same  line.  B.  and  his  co-contractors 
hired  C.  to  drive  the  coach : — Held^ 
that  C.  could  not  maintain  an  action 
against  A.  for  an  injury  sustained  by 
him  while  driving  the  coach,  by  its 
breaking  down  from  latent  defects  in 
its  construction.  Winterbottom  v. 
Wright,  109 

ADVOWSON. 
See  Bbcovert. 
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ARBITRATION. 


ATTORNEY. 


AFFIDAVIT. 

(1).  Jurat. 
A  rule  obtained  upon  an  affidavit, 
which,  in  the  jurat,  was  stated  to  be 
sworn  before  «*  J,  L.,  a  Master  extra- 
ordinary in  the  High  Court  of  Chan- 
cery," was  for  this  defect  discharged 
mih  coats.     Frost  v.  Hayward^  673 

(2).  Jurat — Erasure. 

The  jurat  of  an  affidavit  is  not  vi- 
tiated by  the  erasure  of  words  which 
form  no  necessary  part  of  the  jurat, 
and  might  be  separated  from  it  with- 
out altering  the  sense.  Dawson  v. 
WUU,  662 

ANNUITY. 

MemoriaU 
Covenant  on  an  annuity  deed  al- 
leged to  have  been  made  between  the 
defendant  of  the  one  part  and  the 
plaintiff  of  the  other  part.  Plea,  that 
the  annuity  was  granted  for  a  pecu- 
niary consideration  paid  by  the  plain- 
tiff to  A.  K.,  and  that  no  memorial 
thereof  was  inrolled  in  Chancery  pur- 
suant to  the  statute.  Replication, 
setting  forth  a  memorial  inrolled  in 
the  manner  directed  by  the  act  of  Par- 
liament, but  stating  the  parties  to  the 
deed  as  being  the  defendant  and  his 
wife,  A.  K.,  of  the  one  part,  and  the 
plaintiff  of  the  other  part : — Hetd^  on 
special  demurrer,  that  the  memorial 
was  sufficient,  and  the  replication 
good.    Papineau  v.  King^  216 

ARBITRATION. 

Award* 

Uncertainty — Excess  of  Authority. 

An  action  of  trespass  for  an  injury 
to  the  plaintiff's  houses  and  lands  was 
referred  to  an  arbitrator,  who  was  to 
settle  at  what  price  and  on  what  terms 
the   defendant  should  purchase  the 


plaintiff's  «  property."     The  order  of 
reference  gave  no  power  to  the  arbi- 
trator to  determine  what  the  property 
in  question  was,  nor  was  there  any 
dispute  on  the  subject.     The   arbi- 
trator fixed  a  certain  sum  as  the  price 
at  which  the  defendant  should  pur- 
chase the  plaintiff's  property,  and  or- 
dered that  the  defendant  might  use 
the  plaintiff's  name  to  enforce  certain 
rights  and  remedies : — Held^  that  the 
award  was  not  bad,  on  the  ground  of  its 
not  specifying  what  the  property  was, 
and  that  the  arbitrator  did  not  exceed 
his  authority  in  awarding  that  the  de- 
fendant should  be  entitled  to  use  the 
plaintiff's  name.  Round  v.  HattoHy  660 

ATTORNEY. 

(1).  Riffht  off  to  prevent  ComprowUse 
of  Suit. 

The  attorney  of  a  defendant  has  no 
such  interest  in  the  suit  as  to  prevent 
the  parties  from  compromising  it  with- 
out his  consent.     Quested  v.  CaUis, 

18 

(2).  Summary  Jurisdiction  over. 

Where  an  attorney  has  been  guilty 
of  misconduct  in  the  course  of  a  cause, 
the  Court  will  grant  a  rule  calling  on 
him  to  shew  cause  why  his  name 
should  not  be  struck  off  Uie  roll,  even 
although  the  matter  complained  of 
may  amount  to  an  indictable  offence ; 
but  the  Court  will  not,  under  such 
circumstances,  call  upon  him  to  an- 
swer the  matters  of  an  affidavit.  The 
affidavits  to  grround  an  application  to 
strike  an  attorney  off  the  roil,  for  mis- 
conduct in  a  cause,  may  be  intitled  in 
the  cause,  though  judgment  has  been 
obtained  in  it.  Stephens  y.  HiU^    28 

(3).  Signature  of  Bill 

A  bill,  for  work  done  by  two  at- 
tomies  in  partnership,  was  delivered, 
signed  by  one  of  them,  in  the  follow- 
ing terms :  <<  This  is  our  bill.    For 
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self  and  Robert  Owen,  J.  H.  Dixon :" 
— Heldy  that  this  was  a  sufficient  sig- 
nature within  the  stat.  2  Geo.  2,  c. 
^Qy  8.  28.     Owen  v.  Sealet,  657 

(4).  Taxation  of  Bill 

The  Court  has  no  power  to  refer  to 
taxation  an  attorney's  bill  containing 
taxable  items,  in  an  action  brought 
upon  it  by  his  executpr.  WUliaiM  v. 
Griffith,  125 

(5).  Taxation  of  Bill— Coats  of  Taxa- 
tion, 

Where  an  attorney  has  agreed  to, 
or  acted  upon,  an  order  for  the  taxa- 
tion of  his  unsigned  bill,  the  Court 
has  authority  to  order  him  to  pay  the 
costs  of  the  taxation,  if  more  than 
one-sixth  be  taxed  off.  Peters  v. 
Sheehany  213 

BANKRUPTCY. 

(1).  Authority  and  Liability  of  Bank- 
rupt Commissioners. 

Trespass. — The  defendants,  who 
were  commissioners  of  bankrupts  at 
Leeds,  issued  their  summons  to  the 
plaintiff,  by  which  they  commanded 
him  to  appear  at  a  meeting  before 
them  at  eleven  o'clock  on  a  certain 
day,  and  bring  with  him  a  certain 
deed  of  assignment.  He  appeared  ac- 
cordingly at  eleven  o'clock,  and  after- 
wards at  one.  Upon  his  attending  on 
the  second  occasion,  he  saw  one  of  the 
commissioners,  who,  on  learning  that 
he  had  not  brought  the  assignment, 
said,  <'  You  must  have  known  it  was 
of  no  use  to  come  without  the  assign- 
ment, but  we  will  hear  what  you  have 
to  say  by  and  bye."  The  plaintiff 
then  went  away,  and  two  days  after- 
wards was  taken  into  custody  by  war- 
rant of  the  commissioners;  which, 
after  reciting  the  proceedings  in  bank- 
ruptcy, and  the  issuing  and  service  of 
the  summons,  <<  and  that  the  plaintiff 


did  not  come  before  them  in  pur- 
suance of  the  summons  in  order  to  be 
examined  touching  the  matter  afore- 
said, or  produce  the  said  assignment, 
he  having  no  lawful  impediment," 
&c.,  directed  the  constable  to  appre- 
hend the  plaintiff  and  bring  him  before 
the  commissioners  to  be  examined  as 
aforesaid,  ''and  to  produce  the  said 
assignment:" — Held,  first,  that  the 
issuing  of  the  warrant  was  regular, 
the  plaintiff  being  bound,  not  only  to 
attend  at  the  appointed  hour,  but  to 
wait  until  he  (sould  be  examined: 
secondly,  that  the  warrant  was  not 
vitiated  by  the  introduction  of  the 
words  ''to  produce  the  said  assign- 
ment," inasmuch  as  a  party  is  com- 
pellable to  do  so,  if  commanded,  under 
6  Geo.  4,  c.  16,  s.  34.  Wright  v. 
Maude,  527 

(2).  Trading. 

A  person  who  keeps  a  boarding 
and  lodging  house,  where  guests  are 
entertained  by  the  month  or  week, 
each  having  a  bed-room  to  himself, 
but  taking  his  meals  with  the  pro- 
prietor of  the  house,  is  a  trader  within 
the  6  Geo.  4,  c.  16,  s.  2,  which  pro- 
vides that  all  "  victuallers,  keepers  of 
inns,  taverns,  hotels,  or  coffee-houses," 
shall  be  subject  to  the  bankrupt  laws. 
Gibson  v.  King,  667 

(3).  Act  of  Bankruptcy — Waiver  by 
Assignees  of  Tort. 

Where  a  debtor,  upon  applications 
made  to  him  by  creditors  for  payment 
of  their  debts,  made  appointments 
with  them  to  meet  him  at  specified 
times  and  places  with  reference  to  a 
settlement  of  their  demands,  but 
failed  to  keep  such  appointments: — 
Held,  that  the  failures  to  keep  the 
appointments  constituted  acts  of  bank- 
ruptcy, although  the  places  at  which 
the  appointments   were  made   were 
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not  his  usual  places  of  business.  It 
appeared  at  the  trial,  that  after  the 
bankruptcy,  85  bundles  of  yam,  of 
the  value  of  114/.,  had  been  de- 
livered by  the  bankrupt  to  the  de- 
fendants, as  they  alleged,  to  meet  an 
accommodation  bill  which  they  were 
about  to  give  the  bankrupt.  The 
goods  were  accompanied  by  an  in- 
voice, which  stated  them  to  be  bcfught 
by  the  defendants  of  the  bankrupt : — 
Ueldy  under  these  circumstances,  that 
the  assignees  might  waive  the  tort, 
and  bring  assumpsit  for  goods  sold 
and  delivered.    Buasell  y.  Bell,    340 

(4).  Payment  by  Bankrupt,  when 
protected, 

A.  and  B.,  brothers,  being  partners 
in  trade,  and  B.  being  largely  indebted 
to  the  partnership,  B.  borrowed  £500 
from  a  loan  company,  which  was  se- 
cured by  a  bond  of  C.  (the  uncle  of 
A.  and  B.)  and  two  other  persons,  and 
by  a  policy  of  assurance  on  B.'s  life. 
Of  this  sum  B.  paid  £400  into  the 
partnership  funds,  B.  afterwards  exe- 
cuted a  warrant  of  attorney  in  favour 
of  C,  to  indemnify  him  against  the 
consequences  of  the  bond.  B.  having 
made  default  in  payment  of  the  pre- 
miums on  the  policy  of  assurance,  the 
loan  company  called  on  C.  for  pay- 
ment under  this  bond ;  whereupon  C. 
entered  up  judgment  on  the  warrant 
of  attorney  against  B.,  and  issued  a  fi. 
fa.  thereon,  which  was  levied  on  the 
partnership  effects  on  the  5th  August 
1840.  At  that  time  A.  and  B.  were 
in  a  state  of  hopeless  insolvency.  On 
the  7th  August,  another  fi.  fa.,  at  the 
suit  of  another  creditor,  was  issued 
against  B.,  and  levied  on  the  partner- 
ship effects.  On  the  8th  August,  A., 
in  the  name  of  the  partnership,  in- 
dorsed and  delivered  to  C,  on  account 
of  his  claim  against  B.,  bills  of  ex- 
change dra^  by  A.  and  B.  for  £81, 
which  were  paid  at  maturity ;  and  on 


the  10th,  A.  paid  to  C.  on  the  same 
account,  out  of  the  monies  of  the  firm, 
a  further  sum  of  £80  in  cash.  On 
the  llth,  a  docket  was  struck  against 
A.  and  B.,  and  on  the  12th  a  fiat 
issued  against  them,  grounded  on  an 
act  of  bankruptcy  committed  on  the 
5th  of  August,  and  on  the  Idth  thej 
were  duly  adjudged  bankrupts : — 
Held,  that  the  assignees  were  en- 
titled to  recover  from  C.  the  amount 
of  the  payments  so  made  to  him  on 
the  8th  and  10th  of  August,  and  that 
they  were  not  protected  by  the  stat. 

2  &  3  Vict,  c  29,  not  being  payments 
really  and  bona  fide  made  within  the 
meaning  of  that  statute,  even  though 
C.  were  assumed  to  have  received 
them  without  notice  of  the  bank- 
ruptcy. Semhle,  (per  Alderson,  B-), 
that  a  TELcre  payment  by  a  bankrupt  to 
a  creditor,  after  the  act  of  bankruptcy, 
is  not  a  contract,  dealing,  or  trans- 
action within  the  meaning  of  the  2  & 

3  Vict,  c  29,  but  that  the  case  of 
such  a  pajrment  is  still  governed  by 
the  6  Geo.  4,  c  16,  s.  81.  Qtuere, 
whether  these  were  payments  made 
by  way  of  fraudulent  preference  wiUiiu 
that  section.  Turquand  v.  Vander^ 
plank,  180 

(5).  Operation  of  6  Geo,  4,  c.  16, 
*.  108,  and2^S  Vict.  c.  29. 

1.  A  creditor  on  a  judgment  founded 
upon  a  warrant  of  attorney,  issued 
execution  thereon,  and  seised  and  sold 
the  goods  of  the  debtor  under  a  fieri 
facias,  without  notice  of  any  act  of 
bankruptcy  committed  by  the  debtor. 
On  the  day  after  the  sale,  a  fiat  in 
bankruptcy  issued  against  the  debtor: 
— Held,  that  the  assignees  were  not 
entitled  to  recover  from  the  creditor 
the  proceeds  of  the  sale,  inasmuch  as, 
at  the  time  of  the  fiat,  he  was  not  a 
creditor  of  the  bankrupt,  within  the 
6  Geo.  4,  c.  16,  s.  108.     Notice  to 
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a  sheriff's  officer  in  possession  under 
a  fi.  fa^  of  an  act  of  bankruptcy 
committed  by  the  defendant,  is  not 
notice  to  the  execution  creditor, 
within  the  2  &  3  Vict.  c.  29.  Sembiey 
a  general  notice  to  the  creditor,  that 
the  defendant  has  committed  an  act 
of  bankruptcy,  is  sufficient,  without 
stating  the  nature  of  it.  Ranuey  v. 
£aion,  22 

2.  In  trover  by  assignees  of  a  bank- 
rupt against  the  sheriff,  the  latter 
justified  under  a  judgment  recovered 
in  this  Court,  a  fieri  facias  issued 
thereon,  and  a  seizure  before  the  fiat. 
The  plea  also  stated  a  sale  of  the 
goods,  but  without  averring  that  it 
was  before  the  fiat,  and  alleged  that 
at  the  time  of  the  seizure,  S.,  the 
execution  creditor,  had  no  notice  of 
any  prior  act  of  bankruptcy.  The 
replication  stated,  that,  before  the 
judgment  was  recovered,  the  bank- 
rupt made  his  warrant  of  attorney, 
authorizing  certain  attomies  to  appear 
for  him  and  receive  a  declaration  in 
debt  at  the  suit  of  S.,  and  thereupon 
to  confess  such  action,  or  else  to  suffer 
judgment  by  nil  didt,  or  otherwise,  to 
pass  against  him  in  such  action,  to  be 
forthwith  entered  up  against  him  of 
record;  it  then  averred  that  the  judg- 
ment in  the  plea  mentioned  was  had 
and  obtained  on  the  said  warrant  of 
attorney,  and  that  it  was  given  by  way 
of  fraudulent  preference.  The  re- 
joinder only  denied  that  the  warrant 
of  attorney  was  given  by  way  of  frau- 
dulent preference;  and  the  jury  found 
this  issue  for  the  defendants : — Held^ 
that  the  plaintiffs  were  entitled  to 
judgment  non  obstante  veredicto,  it 
being  admitted  on  the  record  that  the 
judgment  was  obtained  on  the  war- 
rant of  attorney,  which  would  only 
authorize  a  judgment  by  confession, 
nil  dicit,  or  other  default,  and  there- 
fore that  the  case  was  within  the 
6  Geo.  4,  c*  16,  a.  108,  and  the  execu- 


tion was  not  protected  by  the  2  &  3 
Vict  c.  29.    Rawdon  v.  Wentworth^ 

36 

(6).  DepontionSy  when  Evidence — 
Evidence  of  cancellation  of  Bond. 
VHiere  a  bill  of  exchange  for  1600^ 
was  deposited  with  the  defendant  by  a 
bankrupt,  as  an  indemnitv  to  a  third 
person  against  a  bond  which  he  had 
executed  to  the  petitioning  creditor, 
under  the  1  &  2  Vict,  c  110,  s.  8, 
and  the  defendant  refused  to  deliver 
up  the  bill  on  the  demand  of  the  as- 
signees of  the  bankrupt,  although 
they  shewed  him  the  bond  in  a  can- 
celled state;  and  he  afterwards  ob- 
tained 800/.  on  the  Wii—Heldy  in 
trover  by  the  assignees  for  the  bill, 
that  the  obtaining  money  on  the  bill 
was  an  actual  conversion  of  the  bill, 
for  which  the  bankrupt,  if  no  bank- 
ruptcy had  intervened,  might  have 
sued,  and  therefore  that  the  case  was 
within  the  92nd  section  of  the  Bank- 
rupt Act,  6  Geo.  4,  c  1 16,  and  the 
depositions  under  the  fiat  were  con- 
clusive evidence  of  the  bankruptcy. 
Held  (by  Lord  Abinger,  C.  B.), 
that  the  case  would  have  been  within 
that  section,  even  if  there  had  been 
no  evidence  of  a  conversion  except  the 
demand  and  refusal.  Ueldy  also,  that 
the  production  of  the  bond  by  the  as- 
signees to  the  defendant  in  a  cancel- 
led state  was  prim&  facie  evidence  that 
it  was  cancelled  with  the  consent  of 
the  obligee.  Held  also,  that  inas- 
much as  there  was  a  conversion  of 
the  whole  bill,  1600/.  was  the  pro- 
per measure  of  damages,  although 
800/.  only  remained  due  on  the  bill. 
Ahager  v.  CloBe^  676 

(7).  Certificate  no  release  of  Rent  due 

from  Bankrupt. 

A  landlord  distrained  the  goods  of 

A.  on  his  tenant's  premises  for  rent : 

the  tenant  afterwards  became  bank- 
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rupt,  and  obtained  his  certificate: — 
Heldy  on  error  in  the  Exchequer  Cham- 
ber, (affirming  the  judgment  of  the 
Court  of  Exchequer),  that  the  certi- 
ficate did  not  operate  as  a  release  of 
the  rent,  and  that  the  landlord  had  a 
right,  in  replevin  at  the  suit  of  A.,  to 
avow  for  a  return  of  the  goods.  New- 
ton  T.  Seote,  471 

BEER  ACTS. 

Liability  of  Retailer  of  Beer  to 
Penalties, 

Heldf  on  error  in  the  Exchequer 
Chamber,  affirming  the  judgment  of 
the  Court  of  Exchequer,  that  the 
keeper  of  a  beer  shop,  licensed  under 
1  Will.  4,  c.  64,  and  4  &  5  Will.  4, 
c.  84,  is  still  liable  to  the  penalties 
imposed  by  53  Geo.  3,  c.  58,  s.  2,  for 
having  in  his  possession  any  of  the 
prohibited  articles  therein  specified, 
or  any  article  or  preparation  to  be 
used  as  a  substitute  for  malt  or  hops. 
And  that  in  order  to  render  such  a 
person  liable  to  those  penalties  for 
having  in  his  possession  any  of  the 
articles  enumerated  in  the  56  Geo.  3, 
c.  58,  s.  2,  it  is  unnecessary  to  aver 
or  prove,  either  that  the  party  had 
them  in  his  possession  to  be  used  as  a 
substitute  for  malt  or  hops,  or  that  he 
had  them  in  his  possession  with  any 
criminal  intention.  But  that  where 
the  information  is  for  having  in  his 
possession  any  article  not  designated 
by  name  in  that  section,  it  is  necessary 
to  shew  that  it  was  intended  to  be 
used  as  a  substitute  for  malt  and  hops 
in  the  making  of  beer.  An  inform- 
ation on  the  56  Geo.  3,  c  58,  s.  2, 
charged  that  the  defendant,  being 
a  retailer  of  beer,  received  and  took 
into  and  had  in  his  custody  and  pos- 
session a  large  quantity  of  liquorice, 
&c.  &c.: — Held^  that  it  was  not 
double.  Lockwood  v.  Attorney'  Gene- 
ral, 464 


BENEFICE. 
See  Sequestration. 

BILLS  AND  NOTES. 

Indorsement  of  overdue  Note— 
Effect  of 

The  indorsee  of  an  overdue  bill  or 
note  takes  it  subject  to  all  the  equities 
arising  out  of  the  bill  or  note  trans- 
action itself,  but  not  subject  to  any 
collateral  claim  existing  between  the 
earlier  parties  to  it  Therefore,  to  an 
action  by  the  indorsee  of  an  overdue 
note  against  the  payee,  a  distinct  debt 
due  to  the  payee  from  a  former  in- 
dorsee cannot  be  set  off.  Whitehead 
V.  Walker,  696 

BOND. 
See  Bankruptcy,  (6). 

BOROUGHS'  BOUNDARY  ACT. 
By  charter  of  the  18  Edw.  3,  the 
men  of  the  "  villa"  of  Coventry,  te- 
nants of  the  Queen  Mother  of  the 
manor   of  Chilesmore,   in  CoventrVt 
were  incorporated.     The  corporation 
consisted  of  the  mayor,  bailiffs,  and 
men  or  commonalty  of  the  villa  of 
Coventry.     By  that  and  subsequent 
charters  (some  of  the  King,  some  of 
Isabel,  the  Queen  of  Edward  III.,  and 
others  of  the  Black  Prince),  various 
franchises  within  the  villa  of  Coven- 
try, and  throughout  the  view  of  frank- 
pledge of  the  manor  of  Chilesmore, 
and  elsewhere,  were  granted  to  the 
mayor  and  bailiffs  of  Coventry.     By 
another  charter  of  the  80  Hen.  6,  the 
villa    of    Coventry,    with    Radford, 
Kereeley^  and  other  specified  places, 
were  made   into  a   distinct   county, 
called  the   "county  of  the   city  of 
Coventry."     By  another  charter  of 
the  19  Jac.  1,  regulating  the  govern- 
ment of  the  corporation,  the  aldermen 
of  Coventry  were  made  justices  of  the 
peace  of  the  county  of  the  city.  There 
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were  ten  aldermen  of  Coventry,  being 
one  alderman  for  each  of  ten  wards : 
and  the  limits  of.  the  wards  did  not 
appear  far  to  exceed  the  continuous 
lines  of  streets  and  houses,  popularly 
known  as  the  city  of  Coventry: 
— Held^  that  under  the  Municipal 
Corporations'  Boundary  Act  (6  &  7 
Will.  4,  c  103,  8.  1),  places  being 
within  the  county  of  the  city  of  Co- 
ventry, and  through  which  the  mayor 
and  baihffs  of  Coventry  had  a  coroner, 
and  other  franchises,  under  the  above 
charters,  but  being  beyond  the  lines 
of  such  streets  and  houses,  and  not 
within  any  of  the  wards  of  Coventry, 
were  not  part  of  the  city  of  Coven- 
try, The  Mayor,  ^c,  of  the  City  of 
Coventry  v.  Lythall,  773 

CHARTER-PARTY. 
(1).  Computation  of  Lay  Days, 

By  a  charter-party  made  in  London, 
upon  a  vessel  for  a  voyage  from  Lon* 
don  to  Honduras  and  back  to  some 
port  in  the  United  Kingdom,  25  run- 
ning days  for  every  100  tons  of  ma- 
hogany were  to  be  allowed  for  loading 
the  ship  at  Honduras,  and  15  days  for 
dischai^ng  at  the  destined  port  in  the 
United  Kingdom : — Held^  that  in  the 
absence  of  any  custom,  Sundays  were 
to  be  computed  in  the  calculation  of 
the  lay  days  at  the  port  of  discharge. 
The  ship  arrived  at  Hull,  the  port 
of  her  destination,  on  the  1st  of  Fe- 
bruary, and  was  reported ;  on  the  2nd, 
she  entered  the  dock,  and  was  given 
in  charge  of  the  dock-officer,  but  did 
not  get  to  the  place  of  unloading  till 
the  4th,  in  consequence  of  the  full 
state  of  the  docks,  the  officer  refusing 
to  take  her  out  of  her  turn ;  and  the 
discharge  was  not  completed  till  the 
22nd  i-^Heldy  that  the  lay  days  were 
to  be  calculated  from  the  period  of 
her  arrival  in,  efocXr,  and  not  at  the 
place  of  unloading.  Brown  v.  Johnson, 

331 
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{^), Place  of  Discharge — Computation 
of  Lay  Days. 

By  the  stipulations  of  a  charter- 
party,  the  vessel  was  to  take  in  a 
cargo  of  coal  at  Newcastle,  and  pro- 
ceed therewith  to  London,  or  as  near 
thereto  as  she  could  safely  get,  and 
deliver  the  same  to  the  freighters  or 
their  assigns,  &c.:  to  be  delivered  in 
five  working  days,  demurrage  over 
and  above  the  said  lying  days  2/.  per 
day.  The  vessel  arrived  in  the  port 
of  London,  off  Gravesend,  on  the  9th 
March,  and  on  the  10th  the  cargo  was 
sold,  and  the  vessel  entered  by  the 
freighters  for  a  meter.  On  the  20th 
she  received  an  order  from  the  har- 
bour-master to  proceed  to  the  Pool : 
on  Monday,  the  22nd,  she  commenced 
working  out  her  cargo,  and  was  cleared 
on  the  27th.  It  appeared  that  in  con- 
sequence of  the  factor's  certificate  that 
she  was  a  metered  vessel,  the  harbour- 
master had  detained  her  at  Gravesend 
till  the  20th,  when  her  turn  arrived 
for  her  to  proceed  to  the  Pool  and 
discharge  her  cargo ;  that  if  she  had 
not  been  on  the  meter*s  list,  this  re- 
gulation would  not  have  applied,  and 
she  might  have  proceeded  to  the  Pool 
at  once ;  that  it  was  occasionally  the 
practice  for  factors  not  to  enter  such 
vessels  in  the  meter's  list,  but  that  it 
was  desirable  that  the  cargo  should 
be  sold,  subject  to  metage  by  a  sworn 
meter: — Heidi  that  under  these  cir- 
cumstances the  vessel  was  not  to  be  con- 
sidered as  having  arrived  at  her  place 
of  discharge  until  the  20th,  and  there- 
fore that  the  lying  days  did  not  begin 
to  count  till  then.  Kelt  y.  Ander- 
son,  498 

CHURCH. 

See  Paving  Act. 

CHURCHWARDENS. 

Authority  of,  to  prevent  Interruption 
to  Divine  Service. 
A  parish  clerk  having  been  dis« 
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missed  from  his  office  by  the  rector, 
though  irregularly,  and  another  ap- 
pointed, the  former  entered  the  church 
before  divine  service  had  commenced* 
and  took  possession  of  the  clerk's 
seat: — Held^  that  the  churchwardens 
were  justified  in  removing  him  from 
the  clerk's  desk,  and  also  out  of  the 
church,  if  they  had  reasonable  grounds 
for  believing  that  he  would  offer  in- 
terruption during  the  celebration  of 
divine   service.     Burton  v.  Hensofiy 

105 

COGNOVIT. 

Attestation. 
Where  a  cognovit,  executed  since 
the  passing  of  I  &  2  Vict,  c  1 10,  was 
attested  as  follows — "  Witnessed  by 
me,  W.  P.,  as  the  attorney  of  the  said 
A.  B.,  attending  at  the  execution  hereof 
at  his  request,  and  expressly  named 
by  him:" — Held,  that  it  was  insuf- 
ficient. The  attestation  ought  to  contain 
words  which  shew  with  certainty  that 
the  subscribing  witness  is  the  attorney 
of  the  party  executing  it,  and  that 
he  attests  or  subscribes  the  execution 
as  such  attorney.  Hibbert  v.  Bar- 
ton, 678 

COIN. 

Declaration  of  Value  on  shipment  of 
abroad. 

On  a  shipment  of  a  cargo  from 
Valparaiso  to  England,  the  bill  of 
lading  described  the  property  as  <<  1338 
hard  dollars,"  which  was  a  coin  cur- 
rent at  Valparaiso  at  the  time: — 
Held,  that  this  was  a  sufficient  com- 
pliance with  the  provisions  of  the  stat. 
26  Geo.  3,  c.  86,  s.  3,  it  being  the 
current  coin  of  the  place  where  the 
shipment  was  made.  Quare,  whether 
that  statute  is  at  all  applicable  to  the 
case  of  shipments  made  in  places  not 
subject  to  the  British  laws.  Gibbs  v. 
Potter,  70 


COMMITMENT. 

When  bad  for  Variance /rom  CcmriC' 
tion. 

Upon  a  complaint  against  a  servant 
for  absenting  himself  from  his  ser- 
vice, made  under  the  4  Geo.  4,  c  34, 
s.  3,  the  conviction  adjudged  that  he 
should  be  imprisoned  in  the  house  of 
correction,  there  to  remain  and  be 
held  to  hard  labour  for  one  month. 
The  commitment  required  the  keeper 
to  receive  him  into  custody,  there  to 
remain  and  be  corrected^  and  held  to 
hard  labour  for  one  month  (following 
the  words  of  the  20  Geo.  %  c  19, 
s.  2)  :—Held,  that  the  «  correction  " 
therein  mentioned  must  be  understood 
to  mean  something  beyond  the  hard 
labour,  and  therefore  that  the  com- 
mitment was  bad,  as  varying  in  this 
respect  from  the  conviction,  and  au- 
thorizing a  punishment  not  warranted 
by  the  statute.     JVood  v.  Fenwick, 

195 

CONSTABLE. 

Notice  of  Action  to. 

A  local  act  of  Parliament,  for  light* 
ing,  watching,  &C.,  the  town  of  Staley- 
bridge,  empowered  the  commissioners 
therein  named  to  appoint  constables 
and  assistant  constables  for  keeping 
the  peace  in  the  said  town,  and  ibr 
executing  all  such  warrants,  &c  as 
the  justices  of  Cheshire  or  Lancashire 
should  direct  to  them  to  be  executed 
within  the  town.  Another  section 
enacted,  that  no  plaintiff  should  re- 
cover in  any  action  against  any  person 
for  anything  done  in  pursuance  of  the 
act,  without  twenty-one  days'  notice 
of  action  having  been  given : — Held, 
that  a  constable  appointed  under  the 
act,  who  was  sued  in  trespass  for 
breaking  and  entering  the  plaintiff's 
house  in  the  town  of  Staky-bridge,  in 
the  execution  of  a  warrant  granted  by 
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a  justice  of  Cheshire,  to  search  for 
goods  alleged  to  have  been  clandes- 
tinely removed  there  to  avoid  a  dis- 
tress, under  the  11  Geo.  2,  c.  19,  s.  7, 
was  not  entitled  to  notice  of  action. 
Shatwell  v.  Hall,  528 

CORONERS  INQUISITION. 

Several  Deodands, 

By  a  coroner's  inquisition,  it  vfBS 
found  that  the  death  of  the  individual 
named  therein  was  caused  by  a  steam- 
engine  with  a  train  of  carriages  run- 
ning off  the  railway;  that  the  said 
steam-engine  was  then  of  the  value  of 
125/.,  and  was  then  the  property  and 
in  the  possession  of  the  Eastern 
Counties  Railway  Company.  There 
were  three  other  inquisitions  on  three 
other  persons,  in  precisely  the  same 
form,  and  imposing  a  deodand  of  the 
same  amount.  The  deodands  having 
been  estreated  into  the  Exchequer, 
under  3  &  4  Will.  4,  c.  99,  the  Court 
refused  on  motion  to  stay  proceedings 
on  three  of  the  inquisitions,  on  pay- 
ment of  125/.  on  one  of  the  inquisi- 
tions, on  the  ground  that  the  instru- 
ment moving  to  the  death  of  the 
party  could  not  be  twice  forfeited  for 
the  same  accident,  but  left  the  parties 
to  their  remedy  by  traversing  or  set- 
ting aside  the  inquisitions.  Eegina 
V.  The  Eastern  Countiee  Railway 
Company^  58 

COSTS. 

See  Interpleader  Act. 
Pauper. 

(1).  Of  Trial. 

On  the  trial  of  a  cause  in  which 
there  were  several  issues,  the  plaintiff 
had  a  general  verdict,  leave  being  re- 
served to  the  defendants  to  move  to 
enter  a  nonsuit,  or  a  verdict  for  the 
defendants.  A  rule  was  obtained  ac- 
cordingly, and  thereupon  it  was  agreed. 


at  the  suggestion  of  the  Court,  that 
the  facts  should  be  stated  in  a  special 
case  for  the  opinion  of  the  Court.  On 
the  argument  of  the  case,  the  Court 
gave  judgment  for  the  defendants,  and 
the  verdict  was  accordingly  entered 
for  them,  and  this  judgment  was 
afterwards  affirmed  on  error  in  the 
Exchequer  Chamber:  —  Held,  that 
the  defendants  were  entitled  to  the 
costs  of  the  trial ;  and  that,  although 
one  of  the  issues  was  g^ven  up  by 
them  at  the  trial.   Tobin  v.  Crawford, 

€02 

(2).  Scale  of  Taxation  of 
An  action  having  been  brought 
against  the  sheriff  to  recover  a  less 
sum  than  20/.,  the  plaintiff  applied  to 
a  Judge  to  have  the  cause  heard  be- 
fore the  coroner,  under  the  3  <&  4 
Will.  4,  c  42,  s.  17,  which  the  de- 
fendant opposed,  on  the  ground  that 
the  coroner  was  not  the  person  before 
whom  the  act  empowered  the  Court 
to  order  a  case  to  be  tried ;  and  the 
Judge  reused  the  order  on  that 
ground.  Proposals  were  then  made 
to  try  the  cause  before  the  Judge  of 
the  Palace  Court,  or  to  change  the 
venue ;  both  of  which  were  objected 
to  by  the  defendant  The  defendant 
then  obtained  leave  to  withdraw  his 
plea  and  suffer  judgment  by  default, 
and  an  order  was  accordingly  made, 
which  made  no  mention  of  the  costs : 
— Held,  that  the  plaintiff's  costs  must 
be  taxed  on  the  lower  scale  prescribed 
by  the  rule  of  H.  T.,  4  Will.  4,  and 
that  if  he  wanted  to  tax  on  the  higher 
scale,  he  ought  to  have  applied  to 
the  Judge,  on  the  summons  to  allow 
the  defendant  to  withdraw  his  plea, 
to  make  it  a  condition  that  they 
should  be  so  taxed.    Lety  v.  Magnay^ 

664 

COVENANT. 

When  collateral. 
By  indenture  made  between  A.,  B.y 
o  o  o  2 
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and  C.  of  the  first,  second,  and  third 
parts  respectively,  the  plaintiff  of  the 
fourth,  and  the  defendant  of  the  fifth 
part,  the  defendant  covenanted  with 
the  plaintiff  that  he  the  defendant, 
A.,  B^  and  C.,  or  one  of  them,  would 
pay  the  plaintiff  SOOl.i— Held,  that 
this  was  a  collateral  covenant,  and 
that  an  action  for  the  recovery  of  the 
money  must  he  framed  in  covenant, 
and  not  in  debt  Harriwn  v.  Mat- 
thew9,  768 

COVENANT  TO  REPAIR, 

iSte^LANDLORD  AND  TENANT, (2). 

CUSTOM. 
See  Manor* 

DEODAND. 

See  Coroner's  Inquisition. 

DETINUE. 
Plea  of  Lien  in. 

In  an  action  of  detinue  for  certain 
floods,  to  wit,  1000  yards  of  broad 
cloth  and  two  pieces  of  other  cloth, 
the  defendant  by  his  plea  claimed  a 
lien  for  fulling  the  cloths  mentioned 
in  the  declaration  ;  and  it  appeared  at 
the  trial  that  originally  eight  pieces  of 
cloth  had  been  delivered  at  the  same 
time  to  the  defendant  to  be  fulled,  and 
that  six  out  of  the  eight  pieces  had 
afterwards  been  re-delivered : — Held, 
that  the  plea  only  extended  to  the  two 
pieces  actually  detained,  and  that  the 
defendant  could  not  under  that  plea 
set  up  a  claim  of  lien  for  fulling  more 
than  two  pieces,  but  should  have  as* 
serted  specifically  his  claim  in  respect 
of  the  eight.     Coomba  v.  Noad,     127 

DISTRESS. 
See  Bankrvptcy,  (4). 


DOG-MATCH. 
See  Gaming,  (1). 

DRAINAGE  ACT. 

By  an  act  of  the  4  &  5  Vict,  c  cxiii, 
trustees  were  appointed  for  the  pur* 
pose  of  the  more  effectual  drainage, 
by  means  of  a  steam-engine,  of  a  feo 
district  in    Lincolnshire,    called    the 
Bourn  North  Fen  and  the  Dyke  Feo ; 
and    by    the  62nd   section,    it    was 
enacted  that  every  engine,  machine, 
building,  and  work,  to  be  erected  and 
nuide  by  the  trustees  under  the  powers 
of  the  act,  and  all  engines,  machinery, 
buildings,  &c^  sewers,  drains,  water- 
eourseSy   &c   &c.,   and  other   works 
already  made,  or  then  existing  or  pro- 
vided for  the  drainage  of  the  Bourn 
North  Fen  and  Dyke  Fen,  and  which 
should  be  thereafter  made  and  pro- 
vided for  such  purpose,  and  the  r^ht 
to  and  property  in  them,  should  be 
and  they  were  thereby  vested  in  the 
trustees :  with  a  proviso,  that  nothing 
t;i  the  act  contained  should  extend  to 
or  affect  any  engines,  machinery,  &c^ 
sewers,  drains,  watercourscss,  &c^  and 
other  works  already  made,  or  then 
existing  or  provided  for  the  drainage 
of  the  said  fens,  and  then  vested  in 
and  under  the  control  of  certain  com- 
missioners, appointed  under  a  former 
inclosure  and  drainage  act,  called  the 
Black   Sluice   Commissioners.     And 
sect.  64  enacted,  that  it  should  be 
lawful  for  the  trustees,  upon  any  land 
in  Bourn  North  Fen  and  Dyke  Fen, 
not  vested  in  the  Black  Sluice  Com- 
misnoners,  to  make  and  erect  a  steam- 
engine,  with  all    proper  machinerr^ 
with  proper  and  convenient  buildings, 
sluiees,    pits,    and    other    necessary 
works;  and  to  make  and  from  time  to 
time  maintain,  repair,  and  improve,  as 
occasion  might  require,  the   sluices, 
bridges,  cuts,  sewers,  and  other  works, 
already  or  thereafter  to  be  made  in, 
upon,  and  through  the  said  fens,  for 
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effectually  draining  the  same,  out  of 
the  funds  to  be  raised  under  the 
authority  of  the  act,  and  making 
compensation  for  damage: — Held^ 
that  the  trustees  had  no  power, 
under  this  act,  to  widen  a  drain 
under  the  control  of  the  Black  Sluice 
Commissioners,  from  the  width  of 
eighteen  to  forty  feet,  for  the  pur- 
pose of  a  reservoir,  to  bring  a  suffi- 
cient supply  of  water  to  their  steam- 
engine,  thereby  cutting  away  upwards 
of  three  acres  of  the  land  vested  in  the 
commissioners,  although  such  widen- 
ing was  itself  an  improvement  of  the 
drainage;  and  that  they  had  no  power 
to  make  any  reservoir  on  the  land 
vested  in  the  commissioners,  although 
the  making  of  a  reservoir  was  neces- 
sary to  the  proper  working  of  the  en- 
gine for  the  purpose  of  the  drainage, 
and  none  could  be  made  without  cut- 
ting into  some  of  the  banks  or  drains 
vested  in  the  commissioners.  Smith 
v.  Bellj  378 

EJECTMENT. 

(1).  Service  in. 

In  ejectment  for  part  of  the  bed  of 
a  canal,  service  of  the  declaration  on 
the  clerk  of  the  canal  company  at 
their  office,  was  held  sufficient  for  a 
rule  nisi  for  judgment  against  the 
casual  ejector.     Doe  d.  Fisher  v.  Roe, 

21 

(2).  Proceeding  under  1  Geo.  4,  c.  87. 

Where  a  person  held  premises  un- 
der an  agreement  in  writing,  from 
quarter  to  quarter,  and  the  agreement 
provided  that  the  tenant  should  quit 
possession  upon  receiving  six  months' 
notice  in  writing,  and  in  the  event  of 
his  losing  his  license  to  sell  ale,  &c.| 
through  misconduct  at  any  time  during 
the  term,  should  then  forthwith  quit 
possession,  on  being  requested  so  to  do 
by  his  landlord : — Held,  that  he  had 
neither  a  tenancy  from  year  to  year, 


nor  a  term  certiun  in  the  premises, 
within  1  Geo.  4,  c.  87,  s.  1,  so  as  to 
entitle  the  landlord  in  ejectment  to 
compel  him  to  give  security  for  costs 
under  that  act  Doe  d.  Carier  v. 
Roe,  670 

(3).  Coats  in. 

After  a  rule  for  judgment  in  eject- 
ment against  the  casual  ejector,  the 
defendant  delivered  a  plea  and  con- 
sent rule,  in  the  latter  of  which  the 
lessor  of  the  plaintiff  never  joined,  and 
judgment  of  non  pros,  was  afterwards 
signed : — Held,  that  the  Court  had  no 
power,  either  under  the  rule  of  H.  T., 
4  Vict,  or  otherwise,  to  compel  the 
lessor  of  the  plaintiff  to  pay  those 
costs,  or  join  in  the  consent  rule. 
Doe  d.  Pratten  v.  Board,  675 

ESTATE  TAIL. 

Remitter    to — Issue   in    tail,    when 
barred  by  Statute  of  Limitations. 

By  marriage  settlement,  purporting 
to  be  made  in  pursuance  of  articles 
recited  in  it,  an  estate  was  conveyed 
to  the  husband  and  wife,  and  the 
heirs  of  their  bodies: — Held,  that 
they  thereby  became  tenants  in  tail 
special,  and  that  a  court  of  law  could 
not  construe  the  deed  as  making  them 
tenants  for  life,  with  remainder  to 
their  issue  in  tail,  even  supposing  that 
such  be  the  construction  to  be  put 
upon  the  articles  by  a  court  of  equity. 
An  estate  being  limited  by  mar- 
riage settlement  to  the  use  of  A.  and 
his  wife,  and  the  heirs  of  their  bodies, 
and  A.  having  died,  leaving  his  widow 
and  three  children,  viz.  G.  an  only 
son  and  L.  and  H.  daughters,  the 
widow,  in  1735,  by  deed  poll,  in  con- 
sideration of  an  annuity  granted  to 
her  by  her  son,  and  of  natural  affec- 
tion, **  granted,  surrendered,  and 
yielded  up  "  the  estate  in  question  to 
the  son  in  fee;  and  ho  afterwards, 
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duriiig  her  life,  suffered  a  recovery. 
The  widow  died  in   1767;  G.  died 
without  issue  in  1779,  having  devised 
the  estate  to  trustees  to  secure  the 
payment  of  an  annuity  to  W.,  the 
only  son  of  his  sister  L.  (who  was 
then  dead),  and  suhject  thereto  to  B., 
the  eldest  son  of  W.,  for  his  life,  with 
remainder  to  the  defendant,  his  second 
son.     In   1790,  B.   entered,   on   his 
father's  death,  into  possession  of  the 
entirety  of  the  estate,  claiming  under 
the  will  of  G.,  and  subsequently  did 
various  acts  in  the  character  of  de- 
visee for  life ;  in  1814  he  suffered  a 
recovery  of  one  moiety,  and  in  1816 
conveyed  the  entirety  of  the  estate  to 
mortgagees  in  fee.     In  1818,  M.,  the 
desceuiknt  of  the  other  co-parcener, 
H.,  at  the  request  of  B.  suffered  a  re- 
covery of  a  moiety,  which  it  was  de- 
clared should    enure   (subject    to  a 
term  to   secure  a  sum  of  money  to 
M.)  to  the  use  of  B.'s  mortgagees: — 
Held,  first,  that   the   deed  poll  of 
1735  operated  as  a  covenant  to  stand 
^sed,  and  created  a  base  fee,  deter- 
minable by  the  entry  of  the  issue  in 
tail:  secondly,  that  although  G.,  being 
estopped  by  the  recovery  suffered  by 
him,  was  not  remitted  to  the  estate 
tail,   yet,  for  the   same  reason,  no 
right  of  entry  accrued  until  his  death, 
and  therefore  the  period  of  twenty 
years,  for  the  operation  of  the  statute 
of  limitations  against  the  issue  in  tail, 
was  to  be  calculated  from  his  death  in 
1779,  and  not  from  the  death  of  his 
mother  in  1767 ;  consequently,  that 
the  entry  of  B.   (in  1790)  was  not 
barred  by  lapse  of  time :  thirdly,  that 
although  B.  entered  under  the  will,  and 
indicated  an  Intention  to  take  the  es- 
tate under  it  for  his  life  only,  this  in- 
tention was  immaterial,  and  he  was  re- 
mitted, nolens  volens,  as  to  his  moiety, 
to  the  original  estate  tail,  which  was 
barred  by  the  recovery  of  1814:  and 
fourthly,   that  either  his  possession 
enured  to  the  benefit  of  his  co-parcener 


M.,  so  as  to  render  the  recovery  a£ 
1818  effectual  as  to  the  other  moiety, 
or  operated  to  confer  on  him,  B.,  an 
estate  in  fee  by  wrong,  which,  being 
conveyed  to  the  mortgagees  in  1816, 
gave  them  a  good  title  against  the 
defendant,  who  claimed  as  devisee  un- 
der the  will  of  G.  Doe  d.  Danieil  v. 
Woodroffe^  ^QS 

EVIDENCE. 

See  Ferry. 

Gaming,  (1). 
Manor. 

(1).  Secondary  Evidence — Notice  to 
produce. 

An  action  on  a  bond  of  indemnity 
stood  for  trial  at  the  Flintshire  as- 
sizes :  the  commission  day  was  on  the 
27th  July;  the  cause  was  tried  on 
the  29th.  At  10  a.  m.  on  the  28th, 
a  notice  to  produce  the  bond  was 
served  on  the  defendant's  attorney  in 
the  action  (who  resided  in  London) 
in  the  defendant's  presence,  in  the 
assize  town.  The  bond  was  in  the 
possession  of  one  W.,  who  held  it  as 
the  representative  of  a  former  attor- 
ney of  the  obligors,  and  was  himself 
the  defendant's  general  attorney,  and 
who  had  undertaiLen  to  produce  it  at 
the  trial,  if  the  judge  should  think  he 
was  bound  to  do  sa  Before  the  as- 
sizes, the  bond  had  been  sent  by  W. 
to  the  defendant's  attorney  in  the 
action,  in  London,  for  the  purposes  of 
inspection  and  admission  under  a 
judge's  order;  and  the  plaintiff's  at- 
torney had  there  taken  a  correct  copy 
of  it.  At  the  trial,  W.  had  the  bond 
in  Court,  but  objected  to  produce  it 
on  the  ground  of  privilege,  and  the 
objection  was  allowed: — Held,  first, 
that  the  notice  to  produce  the  deed 
was  sufficient,  under  the  circum- 
stances, to  let  in  secondary  evidence 
of  it;  secondly,  that  the  copy  so  taken 
by  the  plaintiff's  attorney  was  admis- 
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sible   as   such  eyidence.     Lloyd  v. 
Mostyn,  478 

(2).  Declaration  by  deceased  Collector 
of  Rents. 

Qtkpre,  whether  a  verbal  statement, 
made  by  a  deceased  collector  of  rents, 
at  the  time  of  paying  over  to  his  em- 
ployer monies  received  by  him  from 
the  tenants,  as  to  the  person  from 
whom  he  received  a  particular  sum 
entered  by  him  in  the  rental,  is  ad- 
missible in  evidence  against  that  per- 
son.    Fursdon  v.  Cloyyy  572 

EXTENT. 

The  sheriff  having  returned  to  an 
extent  that  he  had  seized  money  into 
the  hands  of  the  Queen,  and  it  ap- 
pearing that  the  money  was  in  the 
hands  of  the  Accountant-general  in 
bankruptcy,  the  Court  made  an  order 
absolute  for  the  sheriff  to  pay  over  the 
money,  but  refused  to  make  the  Ac- 
countant-general in  Bankruptcy  a 
party  to  the  order.  The  sheriff 
having  applied  to  the  Court  of  Re- 
view for  an  order  for  the  Accountant* 
general  in  bankruptcy  to  pay  over  the 
money  to  him,  the  order  was  refused, 
on  the  ground  that  the  sheriff  had  no 
locus  standi  in  that  Court.  This 
Court  afterwards  discharged  the  com- 
mon order  on  the  sheriff.  Regina  v. 
Austin^  691 

FALSE  REPRESENTATION. 
Action  foT^  when  maintainable, 

A  collateral  statement,  made  at  the 
time  of  entering  into  a  contract,  but 
not  embodied  in  it,  must,  in  order  to 
invalidate  the  contract  on  the  ground 
of  its  being  a  fraudulent  statement, 
be  shewn  not  only  to  have  been  false, 
but  to  have  been  known  to  be  so  by 
the  party  making  it,  and  that  the 
other  party  was  thereby  induced  to 
enter  into  the  contract.  (Per  Parke^ 
BV^and  Aldermnij  B.;  Lord  Abinger, 


C.B.,  dissentiente).  A  cargo  of  coffee 
was  sold  by  a  broker,  for  H.,  P.,  &  Co. 
of  Liverpool ;  and  the  words  '^  invoiced 
to  the  sellers  as  of  first  shipping 
quality,"  were  introduced  into  the 
bought  and  sold  notes.  At  the  same 
time  the  invoice  was  shewn  to  the 
buyers,  which  stated  the  cargo  to  be 
shipped  by  H.,  Brothers,  &  Co.,  con- 
signed to  H.,  P.,  &  Co.,  for  sale  on  ac- 
count and  risk  of  whom  it  may  concern 
— 3150  bags  **  first  shipping  quality." 
H.,  Brothers,  &  Co.  were  a  branch 
house  at  Rio  de  Janeiro,  composed  of 
the  same  partners  as  the  firm  of  H., 
P.,  &  Co.: — Heklj  in  an  action  on 
the  case  against  H.,  P.,  &  Co.  for  de- 
ceit, that  it  was  a  proper  question  for 
the  jury,  whether  the  invoice  imported 
that  the  coffee  was  invoiced  to  the  de- 
fendants by  distinct  parties  as  the  sellers 
thereof.  Qtuerey  whether  the  action 
ought  not  to  have  been  brought  upon 
the  contract,  instead  of  in  tort.  Moens 
V.  Heyworth,  147 

FERRY. 

Duty  of  Ferryman  to  land  Goods — 
Evidence, 

Declaration  in  case  against  the 
owners  of  a  ferry  stated,  that  the  de- 
fendants were  possessed  of  a  ferry 
across  the  river  Mersey,  from  Wood- 
side  to  Liverpool,  and  that  the  plain- 
tiffs delivered  to  them  certain  goods, 
to  wit,  a  phaeton,  and  certain  jewel- 
lery and  watches  contained  in  it,  to 
be  by  the  defendants,  for  reward  to 
them  in  that  behalf,  taken  care  of 
and  carried  in  a  certain  steam-boat 
from  Woodside  to  Liverpool,  and 
there  landed  for  the  plaintiffs ;  that 
the  defendants  accepted  and  received 
the  said  carriage  so  containing  the 
said  jewellery  and  watches  from  the 
plaintiffs,  and  it  became  their  duty  to 
take  proper  care  of  them  while  they 
remained  in  their  custody,  and  in  and 
about  the  carriage,  conveyance^  and 
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landing  of  the  same  as'  aforesaid* 
Breach,  that  the  defendants  took  such 
had  care  of  the  said  carriage,  jewel- 
lery, and  watches,  and  so  negligently 
conducted  themselves  in  and  ahout  the 
carriage,  conveyance,  and  landing  of 
the  same,  that  they  were  injured.  Flea, 
that  the  plaintiffs  did  not  deliver  to  the 
defendants,  nor  did  they  accept  and  re- 
ceive from  the  plaintiffs,  the  goods  in 
the  declaration  mentioned,  to  he  hy 
them  carried  and  conveyed  in  the 
said  steam-hoat  from  Woodside  to 
Liverpool,  and  there  landed  for  the 
plaintiffs,  for  reward  to  them  in  that 
hehalf,  modo  et  formd  i^-Heldy  that 
a  contract  to  carry  afid  land  the 
carriage  and  jewellery,  as  stated  in 
the  declaration,  could  not  he  implied 
from  the  mere  character  of  the  de- 
fendants as  owners  of  the  ferry.  But 
that  it  was  a  question  for  the  jury, 
whether  there  was  in  fact  a  contract 
between  the  parties,  either  express  or 
implied  from  usage,  to  receive  the  car- 
riage on  board,  and  to  land  it  again  at 
the  end  of  the  transit  across  the  river. 
It  appeared  that  the  plaintiff  went 
on  board  the  defendant*s  steam-boat, 
with  his  horse  and  carriage,  paying 
the  defendants'  charge  for  a  "light 
four-wheeled  phaeton ;"  that  jewellery 
and  watches  of  great  value,  which 
much  increased  its  weight,  were  con- 
tained in  a  box  under  the  seat ;  and 
that  he  made  no  communication  of 
that  fact  to  the  defendants.  The  car- 
riage was  taken  safely  across  the 
river,  and  on  the  arrival  of  the  boat 
at  the  pier  head  at  Liverpool,  two  of 
the  defendants'  servants  put  the  car- 
riage out  upon  the  slip,  and  com- 
menced drawing  it  up  the  slip  towards 
the  quay,  but  in  doing  so  were  over- 
powered by  its  weight,  and  it  ran 
down  into  the  river,  whereby  the 
jewellery  and  watches  were  injured : 
—Held,  that  the  plaintiffs  right  of 
action  for  this  injury  was  not  affected 
by  his  not  having  communicated  the 


fact  of   the  jewellery   and   watches 
being   contained   in  the  carriage: — 
Held  also,  that  it  was  a  further  ques- 
tion for  the  jury  (supposing  a  contract 
to  land  were  established)  whether  the 
landing  was  complete  under  the  above 
circumstances: — Held,  also,  that  to 
rebut  evidence  of  a  usage  to  take  on 
board  and  land  the  carriiages  of  pas- 
sengers, a  notice  stuck  up  at  the  door 
of  entrance  for  foot  passengers  to  the 
slip  at  Woodside,  but  not  visible  to 
those  who  came  with  carriages,  nor 
shewn  to  have  been  known  to  the  plain- 
tiff,— that  the  defendants  did  not  un- 
dertake to  load  or  discharge  horses  or 
carriages,  and  would  not  be  responsible 
for  loss  or  damage  thereto, — was  not 
admissible.  Walker  y.  Jaekwny     161 

FRAUDS,  STATUTE  OF. 
See  Pleading,  III.  (3). 

GAMING. 

(1).  Illegality  of  Courdng  Matches — 
Construction  of  Agreement — j^rt- 
dence, 

A  coursing  match  is  a  game  within 
the  meaning  of  the  9  Anne,  c  14,  s« 
3,  and  an  agreement  to  run  such  a 
match  for  more  than  £10,  or  to  for- 
feit the  same  amount  in  de£aiult  of 
running  it,  is  an   illegal  agreement, 
and  an  action  for  the  penalty  for  not 
running  the  match  cannot    be  sus- 
tained.     The    objection,    that    the 
match  was  illegal  under  the  16  Car. 
2,  c.  7,  s.  2,  cannot  be  taken  unless 
pleaded  specially,  although  the  obje- 
tion  appears  on  the  plaintiff's  case. 
The  plaintiff  and  defendant  made  an 
agreement  in  writing  to  run  a  match 
with    greyhounds     "  on    the    Wed- 
nesday during  the  Newmarket  Feb- 
ruary meeting,  1841."    It  appeared 
that  the  Newmarket  meetings  were 
meetings  of  a  coursing  club ;  that  the 
power  of  appointing  and  adjourning 
meetings  was  vested  in  the  stewards, 
who  were  governed  by  printed  rules ; 
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and  that  the  practice  of  the  cluh  was 
to  hold  the  Fehniary  meeting  on  the 
first  Tuesday  in  that  month,  weather 
permitting;  hut  if  the  weather  pre- 
vented its  heing  then  held,  to  adjourn 
it  to  a  future  day,  weather  permitting. 
At  the  time  when  the  contract  was 
made,  the  day  appointed  for  the  Feb- 
ruary meeting  was  Tuesday,  the  2nd 
February,  1841.  On  Wednesday,  the 
3rd,  the  plaintiff  and  defendant  were 
there,  but  frost  prevented  the  meeting 
from  being  then  held,  and  it  was  ad- 
journed to  Tuesday  the  9th,  and  again, 
from  the  same  cause,  to  Tuesday  the 
16th,  when  it  was  held.  On  Wed- 
nesday, the  17th,  the  plaintiff  was 
ready  with  his  dog  to  run  the  match, 
but  the  defendant  made  default: — 
Heldy  first,  that  the  true  construc- 
tion of  the  contract  was,  that  the 
match  should  be  run  on  the  Wednes- 
day during  the  February  meeting, 
whenever  it  should  be  actually  held, 
and  therefore  that  the  plaintiff  per- 
formed his  part  of  the  contract  by 
being  ready  to  run  on  Wednesday 
the  17th:  secondly,  that  the  plain- 
tiff was  not  bound  to  produce  the 
printed  rules,  but  it  was  enough  for 
him  to  shew  that  the  February  meet- 
ing was  then  actually  held.  Held, 
also,  that  evidence  was  admissible  to 
shew  the  meaning  of  the  words  "  P. 
P."  subjoined  to  the  agreement.  Dai'n- 
tree  v.  Hutchinson^  85 

(2).  Horae-raee,  when  legal. 
Since  the  repeal  of  the  stat.  13 
Geo.  2,  c  1 9,  a  horse-race  for  money 
given  by  third  persons,  by  way  of 
prize,  is  not  illegal.  The  stat.  16  Car. 
2,  c.  9,  does  not  prohibit  all  gaming, 
but  only  such  as  is/raudident  or  exeeS" 
eive,  A  horse-race  for  a  sweepstakes 
of  £2  each  is  not  within  the  2nd  section 
of  the  9  Anne,  c.  14,  nor,  as  it  seems, 
within  the  5th  section;  there  not 
being  any  loser  to  the  amount  of  £10. 
Semble,  that,  by  the    stat-  9  Anne, 


c.  14,  not  only  the  security  given  for 
a  gaming  debt,  but  the  contract  itself, 
was  avoided;  but  at  all  events  this 
must  be  taken  to  be  the  case  since  the 
stat.  5  &  6  Will.  4,  c.  41.  Jpple- 
garth  v.  CoUegy  723 

HIGHWAY  ACT. 
( 1 ) .  Liability  of  Surveyor. 
The  defendants,  who  were  magis- 
trates, directed  the  plaintiff,  a  sur- 
veyor of  highways,  to  remove  a  cer- 
tain nuisance  from  the  highway,  and 
to  fence  a  pit  that  was  dangerous,  and, 
on  his  neglecting  to  do  so,  convicted 
him  in  a  penalty  for  having  *<  wilfully 
neglected  his  duty  in  not  removing,  or 
causing  to  be  removed,  certain  nui- 
sances in  and  upon  a  certain  highway 
in  the  said  parish,  &c.,  and  not  duly 
guarding  a  dangerous  pit  lying  on  the 
said  highway: — Held,  that  the  con- 
viction was  not  warranted  by  the  20th 
or  73rd  section  of  the  Highway  Act, 
5  &6  Will.  4,  c.  50,  and  that  it  could 
not  be  supported.     Morgan  v.  Leach^ 
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(2).  Construction  of  Local  Improve- 
ment Jet, 
By  a  local  act  for  the  improvement 
of  the  town  of  Bedford,  (43  Geo.  3, 
c.  cxxviii),  the  commissioners  therein 
mentioned  were  invested  (by  s.  37) 
with  all  the  powers,  provisions,  and 
authorities,  and  were  to  be  in  the  re- 
ceipt and  possession  of  all  composi- 
tions, rates,  &c.,  granted  by  the  13 
Geo.  3,  c.  78,  and  the  surveyors  to 
be  appointed  by  the  commissioners 
were  to  have  the  same  powers  of  de- 
manding, collecting,  and  recovering 
payment  of  such  compositions  &c.  as 
under  that  act.  By  s.  39,  the  then 
surveyors  of  the  highways  within  the 
ambit  of  the  act  were,  on  a  day  to  be 
appointed  by  the  commissioners,  to 
produce  to  them  their  accounts,  and 
pay  over  all  balances  in  their  hands 
to  the  treasurer  of  the  commissioners, 
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and  thenceforward  their  ofSoe  was  to 
be  detenmned.  By  s.  50,  the  com- 
missioners were  empowered,  in  order 
to  raise  money  for  carrying  the  pur- 
poses  of  the  act  into  execution,  to  lay 
one  or  more  rates  once  in  every  year, 
or  oftener  if  necessary,  on  all  houses, 
shops,  &c,  within  the  town,  so  as  such 
rates  should  not  exceed  8d»  in  the 
pound  in  a  year  on  their  yearly  value. 
By  a  subsequent  act,  50  Geo.  3, 
c.  Ixxxii,  reciting  that  the  commis- 
sioners had  borrowed  considerable 
sums  of  money  on  the  rates,  and  that 
they  were  inadequate  to  the  purposes 
of  the  act,  the  power  of  rating  houses, 
shops,  &c  was  extended  from  StL 
to  1«.  in  the  pound  in  the  year: — 
Held,  that  the  commissioners  had 
no  power,  in  case  the  rates  so  levied 
proved  insufficient  for  the  purpose  of 
the  act,  to  levy  a  subsidiary  rate  by 
application  to  be  made  to  the  justices 
by  the  surveyor,  under  the  18  Geo.  3, 
c.  78,  s.  45.    HiggtM  v.  Greeny  703 

HORSE  BACE. 
iS^ee  Gaming,  (2). 

HUSBAND  AND  WIFE. 

JAahility  of  Widow  for  Goods  supplied 
after  her  HuabancTs  Death  abroad. 
Where  a  man  who  had  been  in  the 
habit  of  dealing  with  the  plaintiff  for 
meat  supplied  to  his  house,  went 
abroad,  leaving  his  wife  and  family 
resident  in  this  country,  and  died 
abroad : — ^Held,  that  the  wife  was  not 
liable  for  goods  supplied  to  her  after 
his  death,  but  before  information  of 
his  death  had  been  received;  she 
having  had  originally  full  authority  to 
contract,  and  done  no  wrong  in  re- 
presenting her  authority  as  continu- 
ing, nor  omitted  to  state  any  fact 
within  her  knowledge  relating  to  it; 
the  revocation  itself  being  by  the  act 
of  God,  and  the  continuance  of  the 


life  of  Ae  prindpal  being  equally 
within  the  knowledge  of  both  paxties. 
Smoui  V.  Ilbery,  1 

INFANT. 
What  Caniraei  hindimg  o«. 

SembUy  a  contract  of  hiring  and 
service,  for  wages,  is  a  contract  bene- 
ficial to  and  binding  upon  an  infant, 
though  it  contain  clauses  for  referring 
disputes  to  arbitration,  and  for  the 
imposition  of  forfeitures  in  case  of 
n^lect  of  duty,  to  be  deducted  from 
the  wages.     Wood  y,  Femciek,     195 

INFORMATION  OF  INTRU- 
SION. 

Pleadings  in. 

An  information  of  intrusion  stated, 
that  the  defendants  intruded  and 
made  entry  on  a  certain  messuage  or 
dwelling-house,  situate  &c^  and  being 
parcel  of  the  royal  palace  of  Kensing- 
ton, then  in  the  occupation  of  our 
lady  the  Queen,  and  which  was  in 
the  hands  and  possession  of  the  Queen 
in  right  of  her  Crown.  The  defend- 
ants pleaded,  in  the  form  given  by  the 
Stat.  23  Hen.  8,  c  5,  s.  8,  that  they 
committed  the  trespasses  under  Uie 
authority  of  a  commission  of  sewers, 
for  tax  assessed  by  the  said  commis- 
sion : — Hekly  on  demurrer,  that  this 
form  of  plea  was  not  allowable  in  an 
information  of  intrusion  at  the  suit  of 
the  Crown.  Attorney -General  v. 
DonaUeony  117 

INSOLVENT. 

(1).  Title  of  Assignee. 

The  assignee  of  an  insolvent  debtor, 
on  his  acceptance  of  the  appointment, 
has  vested  in  him  all  the  estate  of  the 
insolvent  from  the  date  of  the  vesting 
order.  And  in  trover  by  such  assignee, 
for  a  conversion  of  pajt  of  the  inaol* 
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vent's  estate Beforehis  appointmeitt,  and 
in  the  time  of  the  provisional  assi^ee, 
a  copy  of  the  adjudication  of  the  pri- 
soner's discharge^^certified  pursuant  to 
the  Stat.  1  &  2  Vict.  c.  110,  s.  105, 
shewing  the  date  of  the  vesting  order, 
is  good  evidence  of  the  plaintiffs  title. 
But  the  order  of  appointment  of 
the  assignee  is  not  evidence  of  the 
time  from  which  his  title  accrues,  hut 
only  of  the  appointment  itself.  Ywht 
V.  Browth  78 

(2).  Plea  ofDiaehcarge  of. 
A  plea  of  the  plaintiff's  discharge 
under  the  Insolvent  Dehtors'  Act, 
ought  to  aver  that  the  vesting  order 
was  made  before  the  commencement 
of  ihe  suit.  But  such  a  plea  need  not 
allege  that  the  petition  was  not  dis- 
missed, or  that  the  vesting  order  is 
still  in  force,  nor  that  the  petition  was 
filed,  and  the  vesting  order  made,  after 
the  Stat.  1  &  2  Vict.  c.  110,  came 
into  operation.     Tucker  v.  Webster^ 
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INTERPLEADER  ACT. 

Juriadietion  as  to  Costa, 

1.  The  assignees  of  a  bankrupt,  to 
whom  certain  goods  were  consigned, 
having  set  up  a  claim  to  the  goods  in 
the  hands  of  the  defendants,  the  car- 
riers, the  defendants  applied  to  a  judge 
under  the  first  section  of  the  Inter- 
pleader Act,  and  obtained  an  order, 
that  imless  cause  were  shewn  to  the 
contrary  on  a  day  named,  the  assignees 
should  be  barred  their  claim,  and  pay 
the  defendants'  costs.  The  assignees 
attended  on  the  day  named,  and  ob- 
jected to  the  payment  of  the  costs  by 
them;  and  the  order  was  discharged. 
Several  summonses  were  subsequently 
served,  calling  on  the  plaintiffs  (the 
vendors)  and  the  assignees  to  state 
the  nature  and  particulars  of  their  re- 
spective claims.  The  assignees  did 
not  attend  on   any   of   these   sum- 


monses : — Heldy  that  the  Judge  had 
no  jurisdiction  under  the  act  to  order 
the  assignees  to  pay  ooflts.  Chazehrook 
y.Pie^ord,  279 

2.  A  judge's  order  imposing  costs 
in  the  matter  of  an  interpleader  order 
heard  at  chambers,  may  be  reviewed 
by  the  Court     Teggin  v.  Langford^ 
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JOINT-STOCK  COMPANY. 

(1).  Right  of  Shareholder  to  have 
Shares  registered-^Proof  of  T^itle 
to  Shares. 

Case  against  the  secretary  of  the 
Anti-Dry-Rot  Company,  for  not  mak- 
ing out  and  delivering  to  the  plaintiff 
a  certificate  in  respect  of  each  of  20 
shares  purchased  by  him.  The  act 
6  Will.  4,  c.  xxvi,  provides  that  the 
capital  shall  be  250,000Z.,  and  that 
the  number  of  shares  shall  be  limited 
to  10,000;  and  the  16th  section 
enacts,  that  the  company  shall  keep  a 
book,  and  cause  to  be  entered  therein 
the  name  and  designation  of  every 
person  subscribing  for  shares  in  the 
undertaking,  and  of  every  person  enti- 
tled to  any  shares  therein,  making  a 
separate  entry  of  each  share  in  nume- 
rical order ;  and  that  after  the  making 
of  such  entry  a  certificate  shall  be 
made  out  in  respect  of  every  share, 
specifying  the  number  of  such  share, 
and  the  name  of  the  proprietor  thereof, 
and  such  certificate  shall  be  delivered 
to  the  proprietor  upon  demand.  And 
the  twentieth  section  provides  that  it 
shall  be  lawful  for  the  proprietor  of 
every  share  to  sell  and  transfer  the 
same  by  writing  duly  stamped,  which 
transfer  shall  be  exhibited  to  the  com- 
pany, or  their  secretary,  to  be  filed 
and  registered  in  the  manner  pre- 
scribed by  the  act.  At  the  trial,  the 
plaintiff  produced  in  evidence  twenty 
scrip  certificates  payable  to  bearer, 
signed  by  three  of  the  directors,  and 
countersigned  by  one  T.,  who  had 
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been  secretary  to  the  company.     It 
appeared  that  T.  had  fraudulently  re- 
issued a  number  of  the  shares,  and 
this  having  become  known,  the  shares, 
at  the  time  the  plaintiff  piurchased, 
were  at  a  low  discount.    Notices  had 
been  given  by  the  company  in  the  pub- 
lic papers  of  the  fraud  which  had  been 
practised,  and  the  broker  who  nego- 
tiated sale  of  the  shares  to  the  plaintiff 
knew  of  that  fraud  at  the  time.     It 
appeared  that  at  the  time  the  scrip 
certificates  were  brought  by  the  plain- 
tiff to  be  registered,  the  whole  number 
of  10,000  shares  had  been  already 
entered  in  the  register,  pursuant  to 
the  act.     It  was  diereupon  objected 
that  the  register  being  full,  and  the 
defendants  having  no  power  to  add  to 
the  number  of  shares,  the  action  in 
this  form  would  not  lie;    and  the 
learned  Judge  being  of  that  opinion, 
nonsuited  the  plaintiff: — Heidt  that 
the  nonsuit  could  not  be  supported ; 
because  the  raster  might  have  been 
improperly  filled,  in  which  case  the 
company  would  be  taking  advantage 
of  their  own  wrong.     SembUj   that 
it  was  not  sufficient  for  the  plaintiff 
merely  to  produce  scrip  certificates 
payable  to  bearer,  which  he  had  re- 
quired to  be  registered,  but  that  he 
ought  to  have  shewn  his  title  to  have 
those  shares  registered,  and  to  have 
deduced  a  good  title  from  the  ori- 
ginal  subscriber  and  his  assignees. 
It  was  als6  objected   at   the    trial, 
that  the  plaintiff  was  not  the  bond  fide 
holder  of  these  shares,  inasmuch  as 
he  had  purchased  them  after  notice 
that  many  shares  were  fabricated  by 
a  person  who  was  himself  a  director 
and  secretary  of  the  company  for  a 
time,  and  that  it  might  be  that  the 
plaintiff  had  acquired  his  title  through 
some  of  those  false  certificates ;  and 
it  was  proved  that  the  plaintiff  had 
given  a  less  price  than  the  ordinary 
one ;  but  semble^  that  that  would  not 
deprive  him  of  the  title  he  had  by  the 


transfer,  unless  it  were  shewn  thai  be 
was  not  the  bond  fide  owner.  Daly 
V.  Tkomp90H,  309 

(2).  Executum  against  Member  of- — 
BdreFada*. 

The  Stat.  4  &  5  Vict,  c  Ixxxix, 
enables  the  ^  Patent  Rolling  and  Com- 
pressing Iron  Company**  to  sue  and 
be  sued  in  the  name  of  their  secre- 
tary; and  enacts,  that  every  judgment, 
&C.,  shall  and  may  be  Jawfullj  ex- 
ecuted against,  and  have  the  like  effect 
upon,  the  person  and  estate  of  every 
individual  shareholder,  as  if  he  had 
been  by  name  a  party  to  the  proceed- 
ings:   provided,  that  no    execation 
against  any  person  being  or  having 
ceased  to  be  a  shareholder  shall  be 
issued  without  leave  first  granted  by 
the  Court  in  which  the  judgment,  &c. 
shall  have  been  obtained,  upon  a  mo- 
lion  in  open  Court,  and  after  notice  of 
such  motion  given  to  the  person  to  be 
chaiged : — Held,  that  sudi  execution 
could  not  be  issued  against  an  indi- 
vidual shareholder  merely  on  motion, 
but  that  there  must  also  be  a  previous 
scire  facias.    Held^  also,  that  such  ex- 
ecution might  be  had  upon  a  judgment 
in  an  action  brought  against  the  secre- 
tary, for  work  done  for  the  Company,  on 
his  order,  before  the  passing  of  the 
act.     Clowes  v.  Brettell^  506 


JOINT-STOCK  BANKING  COM- 
PANY. 

Actum  not  maintainable  except  against 
Public  Officer — Pleadings, 

The  creditor  of  a  banking  copart- 
nership, established  and  carrying  on 
business  under  the  stat.  7  Geo.  4,  c  46, 
cannot  sue  an  individual  member  of 
the  company  for  his  debt,  but  must 
proceed  against  the  public  officer,  pur- 
suant to  the  9th  section  of  that  act : 
— at  least,  where  it  appears  that  there 
is  a  public  officer,  and  that  he  is  within 


JURY. 
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the  jurisdictioii.  Therefore,  a  plea  to 
an  action  against  an  individual  mem- 
ber of  the  company,  which  stated  that 
the  causes  of  action  accrued  against  a 
certain  banking  copartnership  esta- 
blished under  the  7  Geo.  4,  c.  46,  and 
not  otherwise,  of  which  copartnership 
the  defendant  was  a  member ;  that  the 
causes  of  action  accrued  against  the 
defendant  as  such  member  and  not 
otherwise;  that  S.  B.  and  W.D.  had 
been  duly  appointed  and  registered 
pursuant  to  the  statute,  as  pubhc 
officers  of  the  copartnership,  to  sue 
and  be  sued  on  behalf  of  the  same, 
and  that  the  said  person,  so  being 
and  being  duly  nominated  and  ap- 
pointed and  registered  as  such  public 
officers,  at  the  time  of  the  commence- 
ment of  the  suit,  were  living,  and  re- 
sident in  England  and  within  the  ju- 
risdiction of  the  Court, — was  held  a 
good  answer  to  the  action.  Such 
a  plea  is  properly  pleaded  in  bar, 
and  not  in  abatement.  Held^  also, 
that  the  plea  was  not  bad  as  amount- 
ing to  an  argumentative  denial  of 
the  contract,  for  that  it  admitted  that 
the  defendant  contracted,  but  avoided 
the  effect  of  that  admission  by  the 
statutable  exemption  from  an  action 
in  his  favour: — that  the  plea  need 
not  state  that  the  public  officers  were 
nominated  while  the  company  car- 
ried on  the  business  of  banking, 
by  issuing  notes,  &c. ;  or  that  the 
causes  of  action  did  not  arise  against 
the  defendant  in  his  character  as  a 
banker.  Heldy  also,  that  the  plea,  taking 
it  altogether,  sufficiently  alleged  that 
the  two  persons  therein  mentioned  ac- 
tually were  public  officers  of  the  com- 
pany.    Steward  Y,  Greaves,  711 

JURY. 

See  Special  Jury. 
Writ  of  Trial. 

(1).  Challenge— how  made. 
A  challenge  to  the  array  or  to  the 


polls  ought  to  be  propounded  in  such 
a  way  at  the  trial  as  that  it  may  be 
then  put  upon  the  nisi  prius  record, 
so  that  the  other  party  may  either 
demur  or  counterplead,  or  deny  the 
matter  of  challenge;  and  unless  the 
challenges  are  so  put  on  the  record, 
the  party  is  not  in  a  condition  as  a 
matter  of  right  to  insist  upon  them* 
Although  the  Court  would  proba- 
bly in  some  cases,  where  a  valid 
challenge  has  been  made  and  over- 
ruled at  nisi  prius,  but  omitted  to  be 
put  upon  the  record,  grant  a  new 
trial,  they  will  not  do  so  where  the 
party  must  have  been  aware  of  the 
ground  of  chaUenge  before  the  trial, 
and  might  by  moving  to  change  the 
venue  have  obviated  the  objection. 
Mayor  ^e.  of  Carmarthen  v.  Evana^ 

274 

(2).  What  treating  of  avoida 
Verdict. 

Wliere  two  of  the  jury,  during  the 
progress  of  a  trial  which  lasted  two 
days,  dined  and  slept  at  the  house  of 
the  defendant  on  the  evening  of  the 
first  day,  and  consequently  before  the 
summing  up : — Held,  that  this  did  not 
avoid  a  verdict  found  for  the  defendant. 
Heldf  also,  that  it  was  discretionary 
with  the  Court  whether  they  would 
set  aside  the  verdict  and  grant  a  new 
trial  in  such  a  case;  and  where  the 
party  making  the  application  declared 
that  he  did  not  entertain  any  belief 
that  the  jurors,  in  giving  their  verdict, 
were  influenced  by  their  visit,  and 
there  were  no  grounds  for  suspicion 
of  unfairness,  the  Court  refused  to  set 
aside  the  verdict.  Morris^  Bart.  v. 
Fioian,  137 

LANDLORD  AND  TENANT. 

(I).  Tenancy  from   Tear  to  Tear, 
Evidence  of. 

In  debt  for  rent,  stating  a  demise  of 
a  messuage  &c.  by  the  plaintiff  to 
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W.  H.,  for  one  year,  and  so  on  from 
year  to  year  if  they  should  respectively 
please,  at  the  yearly  rent  of  140^ 
payable  quarterly,  and  an  assignment 
by  W.  H.  to  the  defendant,  the  plain- 
tiff proved  an  agreement  (sigrned  by 
himself  only)  for  a  lease  of  the  pre- 
mises by  him  to  W.  H.  for  seven  years, 
at  140/.  a  year,  that  no  lease  had  been 
actually  executed,  but  that  W.  H.  had 
entered  into  possession  shortly  after 
the  date  of  the  agreement,  and  had 
paid  two  quarters'  rent,  at  the  rate  of 
1401.  a  year: — Heldj  that  this  was 
sufficient  evidence  of  a  tenancy  from 
year  to  year,  as  stated  in  the  declar- 
ation, and  in  which  W.  H.  had  an  as- 
signable interest.  Braythwayte  v. 
Hitchcock,  94 

(2).  Underleasee,  when  liable  for 
Costs  of  Action  against  Lessee  for 
Nonrtepair. 

A  messuage  and  premises  were  de- 
mised to  the  plaintiff  by  a  lease  bear- 
ing date  the  10th  of  May  1828,  for 
the  term  of  twenty-one  years  from 
the  25th  of  March  then  last ;  which 
lease  contained  covenants  to  paint  the 
outside  of  the  premises  once  in  every 
three  years,  and  the  inside  once  in 
every  seven  years,  and  to  repair  and 
keep  in  repair  the  premises,  and  also 
to  do  any  repairs  which  on  a  view  of 
the  premises  by  the  lessor  should  be 
found  wanting,  of  which  notice  should 
be  given.  By  a  lease  dated  the  15th  of 
June  1830,  the  plaintiff  demised  the 
premises  to  the  defendant  for  the  resi- 
due of  the  term,  wanting  ten  days,  con- 
taining covenants,  with  the  exception 
of  a  stipulation  as  to  painting  the 
outside  wood-work,  in  precisely  the 
same  terms  as  those  contained  in  the 
original  lease.  The  original  lessors 
having  brought  an  action  against  the 
plaintiff  for  breaches  of  the  covenant 
to  repair,  he  applied  to  the  defendant 
to  perform  the  repairs,  and  for  in- 
structions as  to  the  course  he  should 


pursue  with  respect  to  the  defence  of 
the  action.     The  defendant   denied 
that  any  notice  to  repair  had  be^i 
given,  and  insisted  that  the  pranisea 
did  not  require  it ;  the  plaintiff  there- 
upon offered  to  suffer  judgment   by 
default,  which  the  defendant  refused 
to  assent  to.     The  plaintiff  then  gave 
the  defendant  notice,  that  as  he  had 
denied  that  any  notice  to  repair  had 
been  served,  and  insisted  that  the  pre- 
mises were  not  out  of  repair,  he  should 
traverse  the  breaches  of  covenant  as- 
signed, and  try  the  question,  holding 
the  defendant    responsible    for    the 
costs.     This  he  accordingly  did,  and 
the  result  was,  that  the  original  lessors 
recovered  £68  damages,  and  58/.  12«. 
for   costs,   and  he   himself  incurred 
costs  amounting  to  53/.  14«.  A(Li — 
Held,  that  the  plaintiff  was  not  en- 
titled to  recover  from  the  defendant 
the  costs  of  defending  the  action,  as 
they  were  not  necessarily  occasioned 
by  the  defendant's  breach  of  the  cove- 
nant to  repair.     Held,  also,  that  al- 
though the  covenants  contained  in  the 
sub-lease  were  (with  the  exception  of 
that  relating  to  painting)  the  same  in 
words  as  those  contained  in  the  ori- 
ginal lease,  they  were,  in  effect,  sub- 
stantially different,  the  periods  at  which 
the   leases  were  granted  being   dif- 
ferent. iSf0m6/«,  that  the  plaintiff  ought 
to  have  piud  the  amount  of  the  dilapi- 
dations into  Court,  instead  of  defend- 
ing the  action.     Walker  v.  Hatton^ 

249 

(3).  Inched  Obligation  to  repair. 

Where  the  tenant  of  a  house  under- 
takes by  his  agreement  to  keep  it  in 
as  good  repair  as  when  he  took  it, 
fair  wear  and  tear  excepted,  he  is  not 
entitled  to  quit  upon  its  becoming  un- 
inhabitable for  want  of  other  repairs 
during  the  term ;  and  the  landlord  is 
under  no  implied  obligation  to  do  any 
repairs  in  such  a  case.  Arden  v. 
JNUen,  321 


LIGHTING  &  WATCHING  ACT, 


MANOR. 
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(4).  Diitreu. 

Sale  by  Landlord  under, 

Qiuere^  whether  a  landlord,  who 
has  seized  his  tenant's  hay  and  straw 
under  a  distress  for  rent,  may  sell  it, 
subject  to  a  condition  that  the  pur- 
chaser shall  consume  it  on  the  pre- 
mises, according  to  the  custom  of  the 
country.     Frusher  v.  Lee,  709 

LIBEL. 
Actionable  Worde. 

The  defendant  published  a  placard 
stating  of  the  plaintiff,  who  was  an 
overseer  of  the  poor,  "  that  when  out 
of  office  he  had  advocated  low  rates, 
and  when  in  office  had  advocated  high 
rates,  and  that  he  (the  defendant) 
would  not  trust  him  with  5/.  of  his 
property:** — Held^  that  these  words 
were  actionable  per  se,  without  any 
innuendo.     Cheese  v.  Scales,        488 

LIEN. 
See  Detinue. 

LIGHTING   AND  WATCHING 
ACT. 

Under  the  general  Lighting  and 
Watching  Act,  3  &  4  Will.  4,  c  90, 
a  majority  of  two-thirds  of  the  rate- 
payers of  a  parish  is  required  only  at 
the  original  meeting  to  be  held  under 
the  9th  section,  for  determining  as  to 
the  adoption  of  the  act,  and  as  to  the 
amount  which  the  inspectors  shall 
have  power  to  call  for  in  any  year ; 
but  where  the  parish  has  adopted  the 
provisions  of  the  act,  a  majority  of 
two-thirds  is  not  necessary,  in  order 
to  determine  the  amount  to  be  raised 
for  the  purpose  of  the  act  in  a  sub- 
sequent year,  under  s.  18 ;  but  the 
resolution  of  a  simple  majority  of 
the  rate-payers  voting  at  the  meeting 
called  for  that  purpose,  or,  in  case  (^ 


a  poll  bdng  demanded,  of  the  rate- 
payers voting  upon  it,  is  sufficient. 
Beeehey  v.  Quentery,  65 

LIMITATIONS,  STATUTE  OF. 

See  Estate  Tail. 
Pleading,  III.  (2). 
PROCEbS,  (2). 

Construction  of  a  document  given 
in  evidence  as  an  acknowledgment  of 
title  pnder  the  sUt  3  &  4  Will.  4,  c 
27,  B.  17.     Fursdon  v.  Cloffy,      572 

MANOR. 

Custow^^Evidenee* 

On  a  question  as  to  the  existence  of 
a  custom  in  a  particular  manor,  evi- 
dence of  alike  custom  in  an  adjoining 
manor,  though  within  the  same  parish 
and  leet,  is  not  admissible.    Not  even 
though  there  be  evidence  to  shew  that 
the  latter  manor  was  a  subinfeudation 
of  the  former ;  at  least,  unless  it  be 
clearly  shewn  that  they  were   sepa- 
rated after  the  time  of  legal  memory, 
since   otherwise  they  may  have  had 
different  immemorial  customs.     Evi- 
dence of  payment  of  an  annual  sum  of 
As.  by  the  lord  of  the  manor  of  W.  to 
the  lord  of  the  manor  of  C.  *'  for  the 
manor  of  W.,"  was  held  not  to  be 
sufficient  evidence  that  W.  was  such 
a  subinfeudation  of  C.    A  deed  dated 
in  1605,  made  between  the  lord  of 
the   manor  of  C.  of  the   one  part, 
and  a   number   of  the   copyholders 
of  the  manor  of  the  other,  reciting 
that  the  customs   of  the  manor,  of 
and  concerning  their   copyhold  pre- 
mises, had  immemorially  been  claimed 
to  be  as  thereinafter  expressed^  pro- 
ceeded to  state  in  detail  various  alleged 
customs,  among  which  no  mention  was 
made  of  any  custom  for  the  copy- 
holders to  take  minerals.     The  deed 
then  stated,  that  whereas,  at  the  re- 
quest of  the  said  copyholders,  and  in 
consideration  of  £1500  paid  by  them 
to  the  lord,  he  had  agreed  that  the 
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said  customs  should  be  allowed,  ra« 
tified,  and  confirmed,  and  that  the  co- 
pyholders were  contented  to  submit 
to  them :  therefore  the  lord  did  there- 
by, for  him  and  his  heirs,  allow  all  the 
said  customs  to  be  the  true  customs  of 
the  manor,  for  and  touching  all  the 
said  customary  and  copyhold  lands 
before  mentioned ;  and  the  lord  then 
covenanted  with  the  said  copyholders 
that  he,  his  heirs  and  assigns,  should 
be  bound  by  the  said  customs  for  ever, 
and  that  the  copyholders,  their  heirs 
and  assigns,  should  enjoy  them  for 
ever  without  interruption;  and  the 
copyholders  covenanted  with  him  that 
they  would  at  all  times  thereafter  sub- 
mit themselves  to  and  be  bound  by  the 
said  customs.  It  was  then  provided, 
that  forasmuch  as  some  matter  or 
point  of  custom  within  the  manor,  not 
therein  mentioned,  might  come  in  ques- 
tion, and  doubts  might  be  made  of  the 
true  exposition  of  some  matter  or  cus- 
tom therein  set  forth,  it  was  agreed 
between  the  jiarties  that  if  anv  such 
matter,  point,  or  custom,  should  come 
in  question,  it  should  be  settled  by  a 
jury  to  be  summoned  as  therein  men- 
tioned. And  it  was  further  agreed, 
that  none  of  the  ancient  court  rolls  of 
the  manor  should  be  shewed  or  taken 
to  prejudice  or  impugn  any  of  the  cus- 
toms therein  specified.  Tliis  deed  was 
confirmed  in  terms  by  a  decree  in 
Chancery,  which  contained  a  clause 
providing  that  it  should  not,  nor  should 
the  said  customs,  extend  but  to  the 
complainants  and  defendants  (the  co- 
pyholders who  were  parties  to  the  deed, 
and  the  lord),  and  to  the  complain- 
ants' copyhold  tenements,  and  should 
not  be  prejudicial  to  the  lord  concern- 
ing any  other  copyholds  in  the  ma- 
nor : — Heldy  that  this  deed  was  admis- 
sible in  evidence,  against  a  copyholder 
deriving  title  under  one  of  the  parties 
to  it,  to  negative  the  existence  of  a  cus- 
tom of  the  manor  for  the  copyholders 
to  take  the  minerals  under  their  re- 


spective copyholds.  Semhle,  tliat  it 
would  have  been  evidence  for  the  same 
purpose,  even  against  a  copyholder  not 
deriving  title  under  any  of  the  parties 
to  it.  Marquis  of  An^letey  v.  Lord 
Hatherton,  2  IS 

MINES. 
Cansiructian  of  Demise  of. 
Covenant. —  By  an   indenture    of 
lease,  the  plaintiff  demised  to  the  de- 
fendant all  mines  and  beds  of  coal, 
&C.,  which  then  had  been,  or  there- 
after during  the  demise  should  be  dis- 
covered or  opened  under  the  lands  be- 
longing to   Dyffryn   House,   at   the 
yearly  rent  of  £20,  to  be  paid  whe- 
ther any  coal  should  be  worked  or 
not,  together  with  7d.  per  ton   for 
every  ton  of  coal,  Ac,  raised.     And 
the    defendant    covenanted  that   he 
would  at  all  times  during  the  demise 
work  the  said  mines  in  a  proper  and 
workmanlike  manner.     Breach,  that 
the  defendant  did  not  work  the  said 
mines  in  a  proper  and  workmanlike 
manner,  but,  on   the   contrary,  per- 
mitted the  mines  to  lie  and  the  same 
were  wholly  ungotten.   Plea,  that  the 
said  mines  were  never  at  any  time  be- 
fore the  said  demise  worked  or  gotten, 
nor  did  he  the  defendant,  at  any  time 
since  or  during  the  demise,  work  or 
get  the  mines : — Held,  on  demurrer, 
that  inasmuch  as  it  appeared  by  the 
pleadings  that  the  mines  had  not  been 
worked  at  all,  the  defendant  was  not 
liable  on  this  covenant  for  not  work- 
ing them  in  a  workmanlike  manner, 
the  subject-matter  of  demise  being, 
not  all  the  mines  under  the  lands  spe- 
cified, but  only  such  as   either  had 
been    or    should    be    discovered  or 
opened.   Qtiorrifi^toft  v.  Arthur^  385 

NAVIGATION  ACT. 

.  By  an  act  of  Parliament,  6  &  7 
Will.  4,  c.  ci,  (local  and  personal),  cer- 
tain persons  were  incorporated  for  the 
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Particulars,  &c.   sii 


purpose  of  improving  the  navigation 
of  the  River  Parrett,  and  they  were 
thereby  empowered  to  take  tolls  in  re- 
spect of  the  transit  or  conveyance  of 
goods  thereon: — Held,  that  in  the 
absence  of  any  express  enactment  on 
the  subject  in  the  act,  the  duties  of 
the  company  were  confined  to  matters 
relating  to  the  navigation,  and  that 
they  were  not  liable  for  the  sewerage 
of  the  river,  as  to  clear  away  weed^, 
which,  though  injurious  to  the  adjoin- 
ing lands,  were  no  detriment  to  the 
navigation.  Parrett  Natngation  Com-- 
pany  v.  Robins,  593 

NEGLIGENCE. 
When  actionable. 

The  general  rule  of  law  respecting 
negligence  is,  that  although  there  may 
have  been  negligence  on  the  part  of 
the  plaintiff,  yet  unless  he  might,  by 
the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  de- 
fendant's negligence,  he  is  entitled  to 
recover.  Therefore,  where  the  de- 
fendant negligently  drove  his  horses 
and  waggon  against  and  killed  an  ass, 
which  had  been  left  in  the  highway 
fettered  in  the  fore-feet,  and  thus  un- 
able to  get  out  of  the  way  of  the  de- 
fendant's waggon,  which  was  going  at 
a  smartish  pace  along  the  road,  it  was 
held,  that  the  jury  were  properly  di- 
rected, that  although  it  was  an  illegal 
act  on  the  part  of  the  plaintiff  so  to 
put  the  animal  on  the  highway,  the 
plaintiff  was  entitled  to  recover.  Da- 
rter V.  Manny  546 

NOTICE  OF  ACTION. 

See  Constable. 

To  Magistrate, 

Where  a  notice  of  action  to  a  ma- 
gistrate was  signed  by  the  plaintiff 
himself,  but  indorsed  by  his  attorney : 
'^Heldy  that  the  notice  was  sufficienty 

VOL.  X* 


the  indorsement  by  the  attorney  being 
all  the  sUt.  24  Geo.  2,  c.  44,  s.  1,  re* 
quires.  Held,  also,  that  service  by  the 
clerk  of  the  attorney  was  sufficient, 
and  that  the  notice  need  not  be  served 
by  the  attorney  himself.  Morgan  v. 
Leach,  558 

PALACE. 

Exception  of  from  Sewers*  Rate* 

An  information  of  intrusion  stated, 
that  the  defendants  intruded  and 
made  entry  on  a  certain  messuage  or 
dwelling-house,  situate  &C.,  and  being 
parcel  of  the  royal  palace  of  Kensing- 
ton, then  in  the  occupation  of  our 
Lady  the  Queen,  and  which  was  in 
the  hands  and  possession  of  the  Queen 
in  right  of  her  Crown.  The  depend- 
ants pleaded,  in  the  form  griven  by 
the  Stat.  23  Hen.  8,  c  5,  s.  11,  that 
they  committed  the  trespasses  under 
the  authority  of  a  commission  of 
sewers,  for  tax  assessed  by  the  said 
commission: — Held,  on  demurrer, 
that  this  form  of  plea  was  not  allow- 
able in  an  information  of  intrusion  at 
the  suit  of  the  Crown.  A  distress 
cannot  be  levied  for  sewers'  rates 
within  the  precincts  of  a  royal  palace, 
occupied  as  the  residence  of  the  Sove- 
reign; and  Kensington  Palace  is 
within  this  description.  But  semble, 
that  the  averment  in  this  informa- 
tion did  not  sufficiently  show  the 
palace  to  be  the  residence  of  the  Sove- 
reign. Attorneg-General  v.  Donald-* 
son,  117 

PARTICULARS  OF  DEMAND, 

See  Trespass. 

I.  Indebitatus  assumpsit  by  the  as- 
signees of  a  bankrupt.  The  first  four 
counts  were  for  goods  sold,  money 
paid  and  had  and  received,  and  on  an 
account  stated,  laying  the  promises  to 
the  bankrupt ;  the  5th,  6th,  and  7th 
H  H  H 


912        PARTICULARS,  Ac. 


PARTICULARS,  Ac 


counts  were  for  goods  sold,  money 
bad  and  received,  and  on  an  account 
stated,  laying  the  promises  to  the 
assignees.  Pleas,  first,  except  as  to 
320/.  parcel,  &c.,  and  except  as  to 
140/.  parcel  of  the  sums  in  the  first, 
second,  third  and  fourth  counts  men- 
tioned, non  assumpsit.  Secondly,  as 
to  the  said  sum  of  140/.,  parcel  of  the 
monies  in  the  first,  second,  third,  and 
fourth  counts  mentioned,  a  plea  of 
mutual  credit,  which  had  been  de- 
murred to,  and  on  argument  judgment 
griven  for  the  defendant  Thirdly,  as 
to  the  320/.  payment  of  that  stmi  into 
Court,  which  the  plaintiffs  took  out 
and  joined  issue,  on  the  plea  of  non 
assumpsit  The  following  were  the 
particulars  of  demand  delivered  prior 
to  the  pleas.  **  This  action  is  brought 
to  recover  the  sum  of  140/.,  the  value 
of  certain  yam ;  also  the  sum  of  316/., 
the  proceeds  of  a  bill  of  exchange, 
drawn  by  J.  M.  and  indorsed  by  the 
bankrupt  to  the  defendant ;  also,  4/., 
the  proceeds  of  a  cheque;  and  80/. 
in  cash;  the  said  yam,  bill  of  ex- 
change, cheque  and  cash  having  been 
received  by  the  defendants  from  or 
by  the  authority  of  the  bankmpt, 
about  the  months  of  September  or 
October,  1839.  The  particular  date 
is  known  to  the  defendants.**  At  the 
trial,  the  cause  proceeded  for  the 
recovery  of  the  sum  of  140/.  only, 
and  no  evidence  was  adduced  as  to 
the  80/.  cash.  It  was  objected  that 
the  plaintiffs  were  not  entitled  to  go 
into  evidence  as  to  the  140/.,  as  that 
sum  was  already  satisfied  by  the  judg- 
ment upon  the  demurrer,  and  that  that 
sum  must  be  stmck  out  of  the  parti- 
culars of  demand;  but  the  learned 
judge  received  the  evidence,  giving 
the  defendant  leave  to  move  to  enter 
a  nonsuit  A  rule  having  been  ac- 
cordingly grranted  on  that  ground — 
Heldt  that  the  plaintiff  was  entitled  to 
give  evidence  of  goods  sold  to  the 
amount  of  140/.,  upon  the  other  counts 


of  the  declaration,  to  which  tlie  pies 
was  not  pleaded,  and  might  apply  the 
particulars  to  those  counts.  Itttsteli 
V.  Bell,  340 

2.  The  first  count  of  a  declaration 
in  assumpsit  alleged  that  the  plaintiff 
was  employed  by  the  defendants  as  a 
carman,  at  wages  after  the  rate  of 
160/.  a  year,  and  claimed    damages 
for  his  discharge  without  just  cause 
during  the  year;  there   was   also  a 
count  for   work    and    labour.     The 
particulars  of  demand  stated,  Uiat  the 
plaintiff,  besides  seeking   to    recover 
damages  under  the  special  count,  also 
sought  to  recover,  under  the  indebi- 
tatus count,  37/.,  the  balance  of  ac- 
count for  a  quarter's  work  done  by 
him  for  the  defendants,  commencing 
on  the  dOth  June,  and  ending  on  the  - 
30th  September,    1842,  after  giving 
credit  for  3/.  paid  on  account  thereof. 
It  appeared  in  evidence  that  the  plain- 
tiff was  discharged  on  the  30th  July, 
1842,  for  misconduct,  which  the  jury 
found  to  be  a  sufficient  cause  for  his 
dismissal;  that  he  worked  out  that 
day,  and  that  on  the  next  morning 
the  defendants  sent  for  him,  and  he 
remained  working  there  that  day  also, 
and  then  left.     The  jury  found  that 
the  value  of  those  two  days'  work  was 
40«.,  but  that  he  was  entitled  to  a 
month's  wages,   and  he  accordingly 
had  a  verdict  for  10/.  6«.  Sd.,  allow- 
ing for  the  3/.,  which  had  been  paid 
in  advance : — Heldy  that  tike  plaintiff 
was  not  precluded  by  his  particulars 
from  recovering  this  sum.    Huremm 
V,  Sterickevy  553 

3.  Declaration  in  assumpsit  contain- 
ed three  counts ;  the  first,  on  a  promis- 
sory note  for  50/,;  the  second,  on 
another  note  to  the  like  amount ;  and 
the  third  for  100/.  on  an  account 
stated.  The  particulars  of  denumd 
were  as  follows:  ''This  action  is 
brought  to  recover  the  sum  of  50/, 
being  the  amount  of  the  promissory 


PARTNERSHIP. 


PATENT. 


818 


note  in  the  first  count  of  the  declara^ 
tion  mentionedy  and  also  the  further 
sum  of  50/.,  the  amount  of  the  pro- 
missory note  in  the  second  count  men« 
tioned.  Ahove  are  the  particulars  of 
the  plaintifiTs  demand,  for  the  recovery 
whereof  he  will  avail  himself  of  the 
whole  or  any  part  of  the  declaration.'* 
No  evidence  of  the  promissory  notes 
was  given  at  the  trial,  hut  a  conversa^ 
tion  with  the  defendant  was  proved,  in 
which  he  acknowledged  he  owed  the 
plaintiff  100/.  i—Heldy  that  the  parti- 
culars were  insufficient  to  enable  the 
plaintiff  to  recover,  and  that,  in  order 
to  do  so,  he  was  bound  to  prove  an 
admission  or  an  account  stated  with 
reference  to  the  promissory  notes. 
BoberU  v.  EUwarthy  658 

PARTNERSHIP. 

1.  By  a  deed  dated  7th  Mav,  1839, 
a  company  was  formed  called  the 
West  Mining  Association,  of  which 
the  defendants  were  directors.  The 
plaintiff,  by  an  agreement  dated  10th 
July,  1839,  agreed  to  sell  to  this 
company  1000  shares  in  the  Pennance 
Mills  Mining  Company,  to  be  paid 
for  by  the  sum  of  1385/.,  and  by  the 
delivering  to  him  of  200  scrip  certifi- 
cates of  shares  in  the  West  Mining 
Association.  The  money  was  to  be 
paid  on  the  1st  of  August,  1841. 
Immediately  upon  the  execution  of  the 
agreement,  200  scrip  certificates  were 
obtained  by  the  plaintiff's  agent,  and 
entered  in  the  register  book  of  the 
West  Mining  Association  in  the  plain- 
tiff's name.  The  defendants  after- 
wards gave  the  plaintiff  the  following 
promissory  note,  dated  August  17, 
1839:  "We  jointly  promise  to  pay 
to  J.  F.  (the  plaintiff)  1385/.,  on  the 
1st  of  August,  1841,  for  value  re- 
ceived in  Pennance  shares  pursuant 
to  annexed  contract."  This  note  was 
signed  by  all  the  defendants  in  their 


individual  names.  The  deed  of  set- 
tlement of  the  West  Mining  Com- 
pany provided  that  holders  of  scrip 
certificates  should  not  be  considered 
as  qualified  proprietors;  and  that  a 
certain  proportion  of  the  net  profits  of 
the  year  should  be  divided  amongst 
the  shareholder^  and  scrip-certificate 
holders,  in  proportion  to  their  several 
shares  and  interests.  The  plaintiff 
had  not  paid  any  instalments  nor 
signed  the  deed  of  settlement,  but 
continued  to  be  the  holder  of  the 
scrip  certificates : — Held^  in  an  action 
brought  upon  the  note,  that  a  plea 
that  the  defendants  made  the  note  as 
directors  and  on  behalf  of  the  mining 
co-partnership,  and  that  the  plaintiff 
was  a  partner  with  the  defendants, 
was  not  supported  by  proof  of  the 
above  facta.    Fax  v.  Friih,  131 

2.  A.,  B.,  and  C.  verbally  agreed 
that  they  should  bring  out  and  be 
jointly  interested  in  a  periodical  pub- 
lication. A.  was  to  be  the  publisher, 
and  to  make  and  receive  general  pay- 
ments, B.  to  be  the  editor,  and  C.  the 
printer ;  and  after  payment  of  all  ex- 
penses, they  were  to  share  the  profits 
of  the  work  equally.  C.  was  to  fur- 
nish the  paper,  and  charge  it  to  the 
account  at  cost  prices.  No  profits 
were  ever  made,  nor  any  accounts 
settled.  The  plaintiff  furnished  paper 
to  A.,  for  the  purpose  of  being  used 
by  him  in  printing  the  periodical : — 
Heldf  that  B.  and  C.  were  not  jointly 
liable  with  A.  for  the  price  of  it. 
WUwn  V.  Whitehead,  503 

PATENT. 

Notice  ofOhjeetwM  to. 

To  a  declaration  for  the  infringe- 
ment of  a  patent,  the  defendant  plead- 
ed, that  the  nature  of  the  invention 
and  the  manner  in  which  it  was  per- 
formed were  not  particularly  described 
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in  the  specification ;  and  also,  that  the 
invention  was  not  new :  and  the  ob- 
jections delivered  with  the  pleas  under 
5^6  Will.  4,  c.  83,  s.  5,  stated,  first, 
that  the  specification  did  not  suffi- 
ciently describe  the  nature  of  the  in- 
vention and  the  manner  in  which  it 
was  to  be  performed;  and  secondly, 
that  the  invention  was  not  new,  and 
had  been  wholly  or  in  part  used  and 
made  public  before  the  obtaining  of 
the  letters  patent: — Ueld^  that  the 
first  of  these  objections  was  sufficient, 
but  that  the  second  was  bad,  and 
ought  to  have  pointed  out  what  por- 
tions of  the  alleged  invention  were 
previously  in  use*    Heath  v.  Unwin^ 

684 

PAUPER. 

Exemption  of  from  Co$ts. 

1.  A  plaintiff  suing  in  formd  pau- 
peris is  exempted  from  the  payment 
of  interlocutory  equally  as  of  final 
costs.     Pratt  v.  Delarue^  509 

2.  A  person  admitted  to  sue  in 
forma  pauperis  after  the  commence- 
ment of  the  suit,  is  liable,  on  nonsuit 
or  verdict  for  the  defendant,  to  the 
costs  antecedent  to  the  date  of  the  or- 
der.   l)oe  d.  EUi9  v.  Owen$,        514 


PAVING  ACT. 

By  a  local  act  of  Parliament,  pav- 
ing commissioners  were  authorized  to 
pave  and  cleanse  certain  streets, 
squares,  &c.,  within  a  township,  and 
to  charge  the  expenses  upon  '<  the 
oumers  of  buildinffs,  ground^  or  land 
adjoining  the  said  streets,  squares," 
&c, :  provided,  that  if  certain  sewers 
required  enlarging,  <<the  owners  of 
nouses,  buildings,  lands,  gprounds,  or 
hereditamentSf*'  should  pay  only  a  cer- 
tain proportion  of  the  expense.  B.,  a 
clergyman,  being  desirous  of  building 
a  churchy  and  setting  out  a  church- 


yard, purchased  a  plot  of  ground, 
which  was  conveyed  to  T.  and  O^  a^ 
trustees  for  that  purpose,  and  the 
church  and  churchyard  having-  been 
built  and  set  out  accordingly,  were 
duly  consecrated.  By  the  deed  of 
consecration,  the  right  of  letting  or 
otherwise  disposing  of  the  pews, 
vaults,  and  graves  in  the  church  and 
churchyard  was  reserved  to  B.  The 
church  and  churchyard  adjoined  a 
street  which  had  been  pav^  by  the 
commissioners.  B.  conveyed  to  the 
defendant  in  fee,  by  way  of  mortgage, 
the  pews  and  vaults  in  and  under  the 
church  remainmg  unsold,  and  so  much 
of  the  churchyard  as  had  not  been 
sold,  together  with  the  rent,  pensions, 
stipends,  &c.  thereunto  belonging. 
The  defendant  received  the  rents  and 
profits  arising  from  the  pews,  vaults, 
and  graves  in  the  church  and  church- 
yard, and  appropriated  the  same  in 
part  satisfaction  of  his  debt: — Heid^ 
that  the  defendant  was  not  liable  to  be 
charged,  as  he  was  not  ^*  the  owner  of 
buildings,  ground,  or  land,*'  within  the 
meaning  of  the  act.  Constables,  ^r., 
of  Chorlton-upon^Medloek  v.  Walker, 
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See  Detinue. 

Insolvent,  (2). 
Joint- Stock   Banking   Com- 
pany. 
Practice,  (2). 
Prescription  Act. 
Sale  by  Auction. 
Slander. 
Vendor  and  Purchaser. 

I.  Declaration, 

(1).  Against  Sheriff  on  ^  Anne,  e.  14, 
*.  1. 

'  A  declaration  in  case  against  the 
sheriff,  on  the  stat.  8  Anne,  c  14,  for 
removing  goods  seized  under  a  fi.  fa. 
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without  payment  of  arrears  of  rent 
due  to  the  pldntiff,  must  shew  dis- 
tinctly that  the  tenancy  in  the  pre- 
mises  suhsisted  at  the  time  of  the 
seizure  of  the  goods :  and  this  is  not 
sufficiently  averred  hy  a  statement, 
that  the  dehtor  heretofore,  to  wit,  on 
&c^  and  for  a  long  space  of  time  then 
past,  occupied  certain  premises  as  te- 
nant thereof  to  the  plaintiff,  and  that 
the  defendant  took  certain  goods 
**  then  lying  and  being  in  and  upon 
the  premises,  so  in  the  tenure  and 
occupancy  of"  the  debtor  as  afore- 
said.   RUeleyy.Ryle^  101 

C2).  In  Covenant  for  Non-Payment 
of  Mortgage-Money, 

Declaration  in  covenant  stated,  that 
by  an  indenture  of  assignment  of  cer- 
tain leasehold  premises,  between  the 
plaintiff,  the  defendant's  testator,  and 
W.,  the  testator,  for  himself,  his  exe- 
cutors, &c,  covenanted  with  the  plain- 
tiff to  pay  to  W.  the  sum  of  1200^ 
and  interest.  By  the  indenture  as 
set  out  in  the  plea,  it  appeared  that 
the  plaintiff  had  mortgaged  the  pre- 
mises to  W.,  with  a  proviso  that  if  the 
plaintiff,  his  executors,  &c^  fix  months 
after  demand  in  writing,  should  pay 
the  1200/.  to  W.,  W.  would  re-con- 
vey:  that  the  assignment  by  the 
plaintiff  to  the  testator  was  subject  to 
the  above  indenture  of  mortgage  to 
W.,  and  to  the  payment  to  him  of  the 
said  sum  of  1200/.  There  was  then 
a  general  covenant  for  payment  by 
the  testator  to  W.  of  the  said  sum  of 
1200/.  The  plea  then  alleged,  that 
no  demand  in  writing  of  payment  of 
the  sum  of  1200/.  was  made  upon  the 
plaintiff: — Held^  on  demurrer  to  the 
plea,  that  the  declaration  was  bad,  since, 
as  no  demand  of  payment  had  been 
made  by  W.  on  the  plaintiff  pursuant 
to  the  proviso,  the  money  was  not  due, 
and  the  defendant  was  not  liable  on  his 
covenant    Trott  v.  Smithy  453 


IL  Fleaa  in  Abatement. 

In  Case. 

In  an  action  on  the  case  against  a 
bailee  of  goods  delivered  to  him  for 
reward  by  the  plaintiff,  containing 
some  counts  charging  a  misuser  of 
the  goods,  whereby  they  were  lost  to 
the  plaintiff,  and  other  counts  in  tro- 
ver, the  defendant  cannot  plead  gene- 
rally in  abatement,  that  they  were  the 
goods  of  the  plaintiff  and  other  persons. 
A  plea  in  abatement  for  the  mis- 
joinder of  parties,  pleaded  to  several 
counts,  if  bad  as  to  any  of  them,  is 
bad  altogether,  and  there  must  be  a 
general  judgment  of  respondeat  ous- 
ter; although  it  would  have  been 
good  if  pleaded  separately  to  the  other 
counts.    PhiUipe  v.  Claggett^       102 

III.  Pleas  in  bar* 

(1).  When  bad  as  amounting  to  not 
guilty — Duplicity. 

Declaration  in  case  stated,  that  the 
defendant  was  the  agent  of  the  plain- 
tiff and  P.  for  managing  a  plantation 
in  the  island  of  St.  Christopher ;  that 
the  plaintiff  resided  in  England ;  that 
the  plaintiff  and  P.  were  beneficially 
interested  in  the  above  estate  in  un« 
divided  moieties,  and  that  the  defend- 
ant was  authorized  by  the  plaintiff 
and  P.  to  draw  bills  in  their  joint 
names,  for  the  payment  of  monies 
owing  by  them  in  respect  of  supplies 
and  necessaries  for  the  estate,  and  the 
necessary  expenses  incurred  in  its 
management;  that  certain  demands 
had  been  made,  by  persons  in  the 
island,  upon  P.,  for  the  payment  of 
debts  due  from  her.  P.,  for  necessa- 
ries supplied  for  the  benefit  of  the 
estate,  before  the  defendant's  appoint- 
ment as  agent,  and  for  which,  as  the 
defendant  knew,  the  plaintiff  was  not 
liable.  Breach,  that  the  defendant, 
in  violation  of  his  duty,  and  without 
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the  knowledge  or  consent  of  the  plain- 
tiff, and  for  the  purpose  only  of  pro- 
viding funds  to  satisfy  the  dehts  so 
owing  hy  P.,  drew  a  hill  in  the  joint 
names  of  the  plaintiff  and  P.,  which 
was  refused  acceptance,  and  on  which 
the  plaintiff  and  P.  were  sued  to 
judgment  hy  the  holder  in  the  Court 
of  Queen's  Bench  in  St  Christopher, 
and  to  satisfy  which  judgment  their 
estate  was  sold.  Plea,  that  the  said  ne- 
cessaries, in  respect  of  which  the  said 
hill  wu  drawn,  were  provided  for  the 
henefit  as  well  of  the  rights  and  inter- 
ests of  the  plaintiff  as  o^  P.  in  the  said 
estate,  while  they  were  jointly  interest- 
ed therein  as  in  the  declaration  men- 
tioned, and  for  their  joint  benefit,  and 
that  as  well  the  rights  and  interests 
of  the  plaintiff  as  of  P.  in  the  estate 
were,  according  to  the  laws  of  the 
island,  liable  to  the  payment  of  that 
debt ;  and  that  the  defendant,  by  the 
authority  and  with  the  leave  and  li- 
cense of  the  plaintiff  and  P.,  drew  the 
said  bill : — Held,  on  special  demurrer, 
that.the  plea  was  bad  for  duplicity : — 
Heldf  also,  that  the  first  part  of  the 
plea  amounted  to  not  guilty,  inasmuch 
as  in  effect  it  denied  the  wrongful  act 
alleged  in  the  declaration,  viz.  the 
drawing  of  the  bill  for  a  purpose  for 
which  die  defendant  had  no  right  un- 
der his  authority  to  draw  it.  Piekwood 
V.  Neaie,  206 

(2).  Actio  non    aeerevit    infra   sex 
Armos* 

A  plea,  that  the  several  wppaaed 
causes  of  action  in  the  declaration 
mentioned  did  not  accrue  to  the  plain- 
tiff within  six  years  next  before  the 
commencement  of  the  suit,  is  good. 
Eavestaff  v.  BuweU,  365 

(3).  Plea  of  Statute  of  Frauds. 

To  a  declaration  in  assumpsit  for 
goods  sold,  the  defendant  pleaded, 
that  at  the  time  when  the  defendant 


became  indebted  to  the  plaintiff  as  in 
the  declaration  mentioned,  he  became 
indebted  upon  a  contract  for  the  sale 
of  the  goods  therein  mentioned,  for  a 
price  exceeding  10^;  that  the  de- 
fendant, being  the  buyer  thereof,  did 
not  accept  nor  actually  recdve  the 
goods  or  any  part  thereof,  nor  give  or 
pay  any  thing  in  earnest  or  to  bind 
the  biurgain,  or  in  part  of  payment, 
nor  was  any  note  or  memorandiun  in 
writuig  of  the  bargain  made  and 
signed  by  the  defendant  or  by  his 
agent  thereunto  lawfully  authorised: 
— Held  bad  on  special  demurrer,  as 
being  an  argumentative  denial  of  the 
contract  stated  in  the  declaration. 
Leafy.TiUoH,  393 

(4).  Tender. 

Assumpsit  on  a  promise  by  the  de- 
fendants to  pay  £250  on  the  plaintiff 
delivering  up  certain  goods,  to  wit, 
2000  hats,  on  which  he  had  a  lien ; 
and  the  declaration  alleged  that  the 
plaintiff  was  ready  and  willing,  and 
tendered  and  offered,  to  deliver  up 
the  hats,  and  to  abandon  his  lien,  but 
that  the  defendants  refused  to  accept 
them.  Plea,  that  the  tender  was  of 
two  closed  easks,  which  the  plaintiff 
represented  contained  the  said  hats, 
which  was  the  readiness  and  willing- 
ness in  the  declaration  mentioned ; 
but  that  the  defendants  did  not  then, 
or  at  any  other  time,  know,  nor  could 
they  ascertain,  the  contents  of  the  said 
casks,  or  whether  the  same  contained 
the  said  hats,  nor  had  they  any  oppor- 
tunity of  inspecting  the  contents  of 
the  said  casks;  and  although  the 
plaintiff  was  requested  by  them  to 
open  the  casks  and  allow  them  to  ex- 
amine the  contents  thereof,  and  al- 
though the  phuntiff  had  notice  that 
they  were  wiUing  to  accept  the  hats 
and  to  pay  the  money;  jet  the  plain- 
tiff refused  to  permit  the  casks  to  be 
opened,  or  to  allow  them  any  inspec- 
tion of  the  contents  thereof: — Heid, 
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on  special  demurrer,  that  the  plea  was 
bad;  as  being  an  argumentative  denial 
of  the  tender.  Isherwood  y.  Whit' 
wwrej  757 

(5).  Giiowg  Cohur  in  IVover — Ih^ 
plicity. 

Trover  for  two  receipts.  Plea, 
that  before  and  at  the  time  when  &c. 
the  defendants  were  lawfully  pos- 
sessed as  of  their  own  property  of  the 
same  receipts,  and  that  being  so  pos- 
sessed, the  defendants  afterwards,  and 
before  the  said  time  when  &C.,  deli- 
vered the  same  to  one  J.  D.,  to  be 
kept  by  him  to  and  for  the  use  of  the 
defendants,  and  that  J.  D.  afterwards 
and  before  the  said  time  when  &c., 
delivered  the  same  to  the  plaintiff; 
and  that  afterwards  and  before  the 
said  time  when  &c.,  the  plaintiff  ca- 
sually lost  the  same  out  of  his  pos- 
session, and  the  same  by  finding  came 
to  the  posession  of  the  defendants; 
and  that  the  defendants  afterwards 
refused,  upon  the  request  of  the  plain- 
tiff, to  dehver  the  same  to  the  plain- 
tiff, as  they  lawfully  might  for  the 
cause  aforesaid,  which  is  the  same 
conversion  of  which  the  plaintiff  has 
complained : — Held^  that  the  plea  was 
bad  for  duplicity,  and  for  not  confess- 
ing a  conversion.    Aeraman  v.  Cooper^ 

585 

See  also  post,  IV.  (1). 

IV.  Replication. 

(1).  De  Injwrid. 

To  a  declaration  against  the  ac- 
ceptor of  a  bill  of  exdiange  for  16/!. 
12«.,  drawn  by  F.  &  G.,  and  indorsed 
by  them  to  the  plaintiff,  the  defend- 
ant pleaded  as  follows: — 1st,  That 
after  the  bill  became  due,  F.  &  G., 
being  then  the  holders,  applied  to  the 
defendant  for  payment  of  the  bill; 
that  the  defendant  paid  them  IL  2^., 
which,  together  with  the  price  of  a 
horse  which  the  defendant  had  sold  to 


F.  &  G.,  and  the  price  of  which,  it 
was  agreed  between  them,  should  be 
set  off  and  allowed  against  the  de- 
fendant's acceptance,  F.  &  G.  ac/- 
cepted  in  satisfaction  and  discharge  of 
the  bill;  and  that  the  bill  was  not 
indorsed  to  the  plaintiff  until  after  the 
said  satisfaction  and  discharge,  and 
after  it  became  due.  2ndly,  That 
before  the  bill  came  into  the  posses- 
sion of  the  plaintiff,  it  was  indorsed  in 
blank  by  F.  &  G.  to  C.  &  Co.;  and 
that  after  it  became  due,  it  being  then 
in  the  hands  of  C.  &  Co.,  F.  &  G. 
gave  C.  &  Co.  another  bil^  accepted 
by  them,  for  the  same  amount,  which 
C.  &  Co.  received  on  account  of  the 
first*  mentioned  bill,  and  which  was 
paid  by  F.  &  G.  at  maturity;  that 
after  the  second  bill  was  so  given,  the 
defendant  paid  to  F.  &  G.  IL  2«.,  &c. 
&c  [as  in  the  first  plea]  ;  that  at  the 
time  of  the  giving  of  the  second  bill 
by  F.  &  G.  as  aforesaid,  and  at  the 
tune  of  the  said  settlement  between 
the  defendant  and  F.  &  G.,  the  bill  in 
the  declaration  mentioned  remained 
in  the  hands  of  C.  &  Co.,  and  was  not 
indorsed  to  the  plaintiff  until  after  the 
giving  of  the  second  bill  by  F.  &  G., 
nor  until  after  it  became  due.  To 
each  of  these  pleas  the  plamtiff  re- 
plied, <Uhat  the  said  plea,  and  the 
statements  therein  contained,  in  man- 
ner and  form  as  the  same  are  therein 
pleaded,  are  not  true  in  substance  and 
in  fact;"  concluding  to  the  country: 
— Held^  first,  that  the  replication  was 
bad  on  special  demurrer,  as  being  an 
informal  de  injuria :  secondly,  that 
the  pleas  were  bad  in  substance,  be- 
cause they  did  not  shew  that  the  sum 
paid  by  the  defendant,  together  with 
the  price  of  the  horse,  equalled  the 
amount  of  the  bill  of  exchange.  Mitch- 
ell  V.  Crofffff  867 

(2).  Nid  tiel  record^Signature. 

A  replication  of  nul  tiel  record,  al- 
thouglr  it  conclude  with  an  ordinary 
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verification,  does  not  require  connseFB 
signature,  and  the  erroneous  conclu- 
sion does  not  render  it  a  nullity,  so  as 
to  entitle  the  defendant  to  sign  judg* 
ment  of  non  pros.  Thcmpion  v.  Nicho* 
las,  330 

(3).  To  plea  of  Set-of. 
To  a  plea  of  set-off,  the  plaintiff 
replied  that,  except  as  to  97/.  12«.  4d. 
parcel  &c^  he  was  not  at  the  com- 
mencement of  the  suit,  and  at  the 
time  of  plea  pleaded,  indebted  modo 
et  formd;  and  as  to  97/,  12«.  4d. 
parcel  &c.,  that  before  the  pleading 
of  the  replication,  the  plaintiff  had  paid 
that  sum  into  court  in  a  cross  action 
brought  against  him  by  the  defend- 
ant, which  sum  the  defendant  took 
out  of  Court  in  full  satisfaction,  &c^ 
and  entered  a  noL  pros,  to  the  rest  of 
the  declaration ;  concluding  with  a  veri- 
fication ; — Held,  on  special  demurrer, 
that  the  replication  was  bad.  Briscoe 
V.  Hilly  735 

(4).  Traverse,  when  too  large. 
Assumpsit  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange. 
Flea,  that  being  indebted  to  J.  M., 
he  the  defendaunt  accepted  the  bill 
and  delivered  it  to  the  drawer  for  a 
special  purpose,  viz.  that  it  might  be 
discounted  by  him,  and  the  proceeds 
paid  to  J.  M.  in  satisfaction  of  the 
debt :  the  plea  then  averred  that  the 
drawer  held  the  bill  for  such  special 
purpose,  and  for  the  sole  use  and 
benefit  of  the  defendant.  Replication, 
that  the  drawer  did  not  hold  the  bill 
for  the  said  special  purpose,  and  for 
the  sole  use  and  benefit  of  the  defend- 
ant v^-Held,  that  the  traverse  was  not 
too  large,  as  it  did  not  compel  the  de- 
fendant to  prove  more  than  he  would 
otherwise  be  bound  to  prove  in  sup- 
port of  his  plea.  Eden  v.  Turtle,  635 

V.  Demurrer, 
Effect  of  its  being  too  large. 
Semble,  that  where  there  is  a  de» 


murrer  to  two  counts  or  two  pleas, 
one  of  which  is  bad,  and  the  other 
good,  the  Court  ought  to  give  judg- 
ment on  the  whole  record,  aooording 
to  the  truth,  and  not  to  overrule  the 
demurrer  as  being  too  large.  J^rif- 
coe  V.  Hilly  "  735 

,VL  In  Trespass. 

;  Issue  ofi  Bight  of  Waff . 

Trespass  for  breaking  and  enterii^ 
the  plaintiff's  close,  (which  was  set 
out  by  abuttals),  and  pulling  down 
certain  posts  and  bars  standing  there- 
on. Plea,  that  there  was  a  public 
footway  over  the  close,  and  that  the 
defendants,  because  the  posts  and  bars 
obstructed  the  way,  pulled  them  down. 
Replication,  traversing  the  footway: 
— Held,  that  on  these  pleadings  the 
defendants  were  entitled  to  a  verdict, 
on  proof  of  a  right  of  footway  in  any 
direction  over  the  close,  and  were  not 
bound  to  prove  a  way  over  the  place 
where  the  posts  and  bars  stood.  JFeb^ 
her  V.  SparkeSf  485 

VII.  Bepugnaney  on  Beeord^  when 
Error. 

Assumpsit  on  an  agreement  to  build 
a  house  according  to  certain  drawings, 
plans,  and  specifications,  and  to  the 
satisfaction  of  the  plaintiff,  &c  The 
defendant  pleaded,  1.  non  assumpsit ; 
2.  that  he  did  the  works  to  the  satis- 
faction of  the  plaintiff;  3.  that  before 
the  breach  tbe  contract  was  rescinded; 
4.  leave  and  license ;  and  also  other 
pleas,  alleging  deviations  from  the 
contract  by  agreement  with  and  com- 
mand of  the  plaintiff.  Issues  having 
been  joined  and  taken  on  these  pleas, 
the  cause  was  at  the  assizes  referred 
to  an  arbitrator,  who  awarded  a  gene- 
ral verdict  to  be  entered  for  the  de- 
fendant. The  verdict,  and  judgment 
thereon,  having  been  entered  accord- 
ingly i^Held^  that  the  record  was  not 
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repugnant,  so  as  to  afford  ground  of 
error.     Cooper  v.  Langdam^  785 

PRACTICE. 
(1).  Judgment  ae  in  case  of  noneuit. 

1.  In  a  town  cause,  where  issue  is 
joined  in  term,  the  defendant  is  en- 
titled to  move  for  judgment  as  in 
case  of  nonsuit  in  the  next  term  but 
one,  although  no  notice  of  trial  have 
been  given.    Heelee  v.  Kiddy         76 

2.  Where,  in  an  action  against  four 
defendants,  issue  had  been  joined 
against  three  of  them,  and  the  fourth 
had  been  discharged  under  the  In- 
solvent Debtors'  Act  since  the  com- 
mencement of  the  action ;  the  Court 
discharged  with  costs  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  on  the 
ground  that  no  complete  issue  had 
been    joined.      Jackeon    v.    Uitingy 

640 
(2.)  Refoining  Gratis* 

The  term  <<  rejoining  gratis,**  means 
rejoining  without  a  rule  for  that  pur- 
pose ;  and  therefore,  where  a  defend- 
ant is  under  those  terms,  he  has  still 
four  days  from  the  delivery  of  the 
replication  in  which  to  rejoin;  the 
only  effect  of  that  term  being  to  dis- 
pense with  the  necessity  of  a  rule  to 
rejoin.    Adkine  v.  Anderson^  12 

(d.)  Amendment  of  Poitea. 

The  pluntiff  obtained  an  order  to 
amend  the  postea  at  half-past  nine 
o'clock  on  the  22nd  of  November, 
but  did  not  draw  it  up  until  the 
2drd,  and  it  was  not  served  until 
four  o*clock  on  the  24th  :—Held,  that 
as  no  fresh  step  could  have  been 
taken  by  the  defendant,  the  plaintiff 
had  not  abandoned  the  order.  A 
judge's  direction  as  to  the  amendment 
of  a  postea  cannot  be  questioned  in 
the  Court  above,  for  there  is  no 
power  to  compel  the  production  of  his 
Qotes  of  the  trial.  Sand/ord  y.  Jlcock^ 

689 


PRESCRIPTION  ACT. 

Pleading — Unity  of  Seisin. 

In  trespass  qu.  cL  freg^  to  a  plea 
of  enjoyment  of  a  right  of  way  over 
the  plaintiff*s  close,  by  the  occupiers 
of  a  close  called  W.,  for  twenty  years 
next  before  the  commencement  of  the 
suit,  under  the  stat.  2  &  3  Will.  4,  c 
71,  s.  2,  the  plaintiff  replied,  that  be- 
fore the  period  of  twenty  years  men* 
tioned  in  the  plea,  one  W.  C.  was 
seised  in  fee,  as  well  of  the  dose  men* 
tioned  in  the  declaration  as  of  the 
close  called  W.,  and  continued  so 
seised  during  part  of  the  said  period 
of  twentyl  years,  to  wit,  until  &c, 
when  he  died  so  seised : — Held  bad 
on  special  demurrer;  for  that  unity 
of  seisin  was  not  inconsistent  with  the 
right  as  alleged  in  the  plea,  and  unity 
a£  possession  (if  that  were  meant  by 
the  replication)  might  have  been  given 
in  evidence  under  a  traverse  of  the 
right  as  all^fed  in  the  plea.  Eng* 
land  V.  Wall,  699 

PRINCIPAL  AND  AGENT. 
See  Husband  and  Wife. 

PROCESS. 

(I).  Writ  of  Summons, 

Description  of  Defendant. 

Where  a  defendant  was  described 
in  a  writ  of  summons  as  "  R.  S.  of 
the  city  of  London  " — Held,  that  the 
description  was  insufficient,  although 
it  was  stated  in  the  affidavits  that 
sometime  before  the  issuing  of  the 
writ  he  had  abandoned  his  house, 
and  had  no  regular  place  of  abode. 
Semble,  that  he  ought  to  have  been 
described  as  of  his  late  abode.  Cotton 
V.  Sawyer,  .    828 

(2).  Continuing  Writs. 
Form  of  Indorsement  on. 
The  indorsement  on  a  second  or 
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Bubsequent  writ  of  stunmongy  issued 
under  the  2  Will.  4,  c  39>  s.  10,  to 
save  the  Statute  of  Limitations,  must 
contain  a  memorandum,  specifying 
the  date,  not  only  of  the  first  writ, 
but  of  the  return  thereto.  WiUiama 
V.  Williamsy  174 

(2).  Amendment  of. 

Where,  after  the  argument  of  a 
demurrer  to  a  replication  setting  out 
continuing  writs  in  answer  to  a  plea 
of  the  Statute  of  Limitations,  the  plain- 
tiff was  allowed  to  amend  by  stating 
the  indorsement  on  the  writ  as  con- 
taining the  date  as  well  of  the  return 
as  of  the  writ,  in  conformity  with  the 
Uniformity  of  Process  Act;  the  Court, 
on  a  subsequent  application,  also  al- 
lowed the  writs  themselves  to  be 
amended  accordingly.  WilUams  v. 
WUliamey 

(3).  Jury  Proeeea, 

Coneequences  of  dtfect  in — Amend- 
ment o/. 

An  application  to  set  aside  the  ver- 
dict and  judgment,  on  the  ground  that 
the  cause  was  tried  after  the  return 
day  mentioned  in  the  distringas  jura- 
tores,  must  be  made  within  the  first 
four  days  of  term  next  following. 
And  eembley  the  Court  will  not,  in 
such  case,  interfere  at  all  on  moUon,- 
but  leave  the  party  to  his  writ  of  error. 
The  distringaii  juratores,  instead  of 
being  made  returnable  on  the  first  day 
of  Michaelmas  Term,  was  by  mistake 
teated  on  that  day,  and  commanded 
the  sheriff  to  distrain  the  jurors,  so 
that  he  might  have  their  bodies  on 
the  17M  of  Juney  before  the  Barons 
at  Westminster,  unless  the  Chief 
Baron  should  first  come  on  the  \bth 
of  Juncy  at  the  Guildhall  of  the  city 
of  London.  The  trial  took  place  on 
the  25th  of  June.  After  error  coram 
vobis  brought  by  the  defendant  on 
the  ground  of  this  irregularity  in  the 


process,  the  Court,  on  motion,  allowed 
an  amendment.  Cheese  Y.Scideey  488 

RAILWAY  COMPANY. 

(1).   Righta  and  Liabilities  of,    a» 
Carriers. 

The  Grand  Junction  Rulway  Com- 
pany were  authorized  by  their  act  of 
Parliament,  3  &  4  WilL  4,  c  xxxiv, 
s.  156,  to  carry  and  convey  upon  the 
railway  all  such  passengers,  goods, 
merchandise,  ftc,  as  should  be  ofiered 
to  them  for  that  purpose,  and  to  make 
such  reasonable  charges  for  such  car- 
riage and  conveyance  as  they  might 
from  time  to  time  determine  on. 
Sect.  159  authorised  the  Company 
also  to  fix  the  sums  to  be  charged  in 
respect  of  small  parcels,  not  exceed- 
ing 500  lbs.  weight  each.  By  the 
4  Will.  4,  c  iv,  s.  19,  they  were  em- 
powered to  carry  passengers  and  goods 
on  other  railways,  an(^  to  make  such 
reasonable  charges  for  such  carriage 
as  they  should  determine  on.  And 
by  another  act,  the  3  Vict,  c  xlix, 
s.  26,  it  was  enacted,  that  the  charges 
by  the  former  acts  authorized  to  be 
made  for  the  carriage  of  passengers 
or  goods  should  be  at  all  times  charged 
equally,  and  after  the  same  rate  in 
respect  of  all  passengers,  goods,  &C., 
conveyed  or  propell^  by  a  like  car- 
riage or  engine,  passing  on  the  same 
portion  of  the  line,  and  under  the 
same  circumstances.  The  Company 
published  a  list  of  rates  for  the  car- 
riage of  merchandize,  divided  into 
seven  classes,  of  which  the  lowest 
was  I6s,  and  the  highest  60«.  per 
ton:  and  for  ^ boxes,  bales,  ham- 
pers, or  other  packages,  when  they 
contained  parcels  or  other  packages 
or  things  under  112  lbs.  weight  each, 
directed,  consigned,  or  intended  for 
different  persons,  or  for  more  than 
one  person,**  they  imposed  a  charge 
of  Id.  per  lb.  weight  i—Heldy  that  thiv 
was  not  a  reasonable  charge  in  the 
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case  of  a  package  above  500  lbs. 
weighty  made  up  by  a  carrier  and  di- 
rected to  one  person,  although  con- 
taining a  number  of  parcels  under 
112  lbs.  weight  each,  consigned  or 
directed  to  Afferent  persons.  The 
Company  also  became  carriers  on 
the  London  and  Birmingham  line, 
and  published  a  list  of  charges  for  the 
carriage  of  goods  from  Manchester  to 
London,  among  which  ^  Manchester 
packs  "  were  charged  3a,  Sd.  per  cwt., 
or  65s.  per  ton.  At  the  foot  of  this 
list  was  a  notice,  that  ''goods  were 
brought  to  the  station  at  Camden 
Town  without  extra  charge,"  and  that 
there  was  ''  no  charge  for  booking  or 
deliyery  in  London."  The  Company 
made  an  agreement  with  C.  &  H., 
that  the  latter  should  carry  from  the 
station  at  Camden  Town  and  deliver 
in  London  all  such  goods  carried  by 
the  railway,  and  for  so  doing  should 
receive  10«.  per  ton  out  of  the  entire 
charge  of  65^.  per  ton : — Held^  that, 
under  these  circumstances,  the  charge 
of  65«.  per  ton,  when  made  to  any 
other  persons  who  were  ready  to  re- 
ceive their  goods  at  the  station  at 
Camden  Town,  was  both  unreasonable 
and  unequaL  Piekford  v.  Grand 
Junction  Canal  Company,  399 

(2).  Liahiliiy  of,  for  Damage  to  House 
not  scheduled. 

By  a  railway  act,  it  was  provided, 
that  nothing  in  the  act  contained 
should  authorize  the  company  to  take, 
injure,  or  damage,  for  the  purposes  of 
the  act,  any  house  or  building  which 
was  erected  on  or  before  the  dOth 
November,  1885,  without  the  consent 
in  writing  of  the  owner  or  other  per- 
son interested  therein,  other  than  such 
as  were  specified  in  the  schedule  to 
the  act,  unless  the  omission  therefrom 
proceeded  from  mistake,  &c.  A  sub- 
sequent clause  contained  provisions 
for  settling  all  differences  which 
might  arise   between  the  Company 


and  the  owners  or  occupiers  of  any 
lands  which  should  be  taken,  use4 
damaged,  or  injuriously  affected  by 
the  execution  of  any  of  the  powers 
granted  by  the  act,  and  for  the  pay- 
ment of  satisfaction  or  compensation, 
as  well  for  damages  already  sustained, 
as  for  future  temporary,  or  perpetual, 
or  any  recurring  damages: — Held, 
that  the  Company  were  liable,  in  an 
action  on  the  case,  to  the  rever- 
sioner of  a  house  erected  before  the 
30th  November,  1835,  and  not  speci- 
fied in  the  schedule,  for  damage  done 
to  it  by  the  obstruction  of  its  lights  by 
a  railway  station  erected  by  the  Com- 
pany under  the  act,  and  by  the  dust, 
&c.,  drifted  from  the  station  and  em- 
bankment into  the  house;  and  that 
the  plaintiff  was  not  bound  to  come  in 
under  the  compensation  clause.  7\<r- 
ner  v.  Sheffield  and  Rotherham  Rail" 
way  Company,  425 

(3).  Power  to  arch  over  public 
Thoroughfares* 

The  Northern  and  Eastern  Railway 
Company  were  entitled,  under  their 
acts  of  Parliament,  the  6  &  7  WilL  4, 
c  ciii,  and  2  d:  3  Vict.  c.  Ixxvii,  to  con- 
struct coverings  or  buildings  by  arches 
or  otherwise  over  the  public  streets 
and  thoroughfares,  if  it  were  neces- 
sary or  reasonably  convenient  for  the 
construction  of  their  station,  ware- 
houses, &c.,  at  Shoreditch,  in  like 
manner  as  they  were  entitled  to  do 
for  the  construction  of  the  railway 
itself.  Attomey-GeneralY.The Eastern 
Counties  Railway  Company  and  the 
Northern  and  Eastern  Counties  Rail- 
way Company,  263 

RECOVERY. 

Operation  of,   when  suffered  under 
Mistake  as  to  the  Title. 

A  deed  to  lead  the  uses  of  a  reco- 
very by  mistake  treated  an  advowson 
as  being  in  gross,  when  in  fact  it  was 
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SALE  BY  AUCTION. 


appendant  to  a  manor;  and  redted, 
that  A^  being  seised  of  the  manor 
and  advowson,  devised  the  manor  and 
other  estates,  not  including  the  ad- 
vawsoHy  to  B.)  for  life,  with  remain- 
ders for  life  and  in  tail,  and  devised 
the  residue  of  his  real  estate  to  B.  and 
C.  in  fee,  as  tenants  in  common ;  and 
that  B^  being  seised  in  fee  of  a  moiety 
of  the  advowson  w  devised  to  him  as 
a/oresaidy  made  his  will,  and  devised 
his  real  estate  to  his  widow  for  life, 
with  remainder  to  M.  for  life,  with 
remainder  to  his  issue  in  tail:  and 
the  deed  then  proceeded  to  convey  the 
manor  with  its  appurtenances,  and 
also  (inter  alia)  the  moiety,  formerly 
of  the  said  B,  of  and  in  the  advowson^ 
to  a  trustee  for  the  purpose  of  making 
a  tenant  to  the  praecipe  to  suffer  a  re- 
covery, to  enure  to  the  use  of  M.  for 
life,  with  remainder  to  his  eldest  son 
in  fee.  In  fact,  the  will  of  A.  con- 
tained a  sufficient  devise  of  the  manor 
and  the  appendant  advowson  to  B.  for 
life,  with  remainders  for  life  and  in 
tail,  and  under  this  devise  M*  was  in 
fact,  at  the  date  of  the  deed,  tenant 
for  life  of  the  manor  and  advowson, 
with  remainder  to  his  eldest  son  in 
tail :  and  M.,  and  his  eldest  son,  were 
parties  to  the  deed : — Heldy  that,  al- 
though the  premises  in  the  recovery 
deed  were  in  themselves  large  enough 
to  have  passed  the  whole  advowson  as 
appendant  to  the  manor,  yet  that,  by 
reason  of  the  intention  of  the  parties 
apparent  on  the  face  of  the  deed  (al- 
though arising  out  of  a  mistake  as  to 
their  title),  the  estate  tail  was  not 
barred  in  one  moiety  of  the  advowson. 
Moseley  v.  Motteux,  533 

RELEASE. 

Of  antecedent  Rent* 

In  replevin,  the  defendant  made 
cognisance  for  half  a  year's  rent  due 
at  Michaelmas,  1841,  for  a  farm  held 
by  the  plaintiff  under  J.  H.  at  a  rent 


of  86/.,  payable  half-yearly  at  Lady- 
day  and  Michaelmas:  the  plaintiff 
pleaded  in  bar,  that  by  an  indenture 
made  between  J.  H.  and  the  plaintiff, 
purporting  to  be  made  on  the  1st  of 
Feb.,  1841,  but  which  was  in  UidL 
made  after  Michaelmas,  1841,  and 
after  the  rent  became  due,  J.  H.  re- 
leased the  plaintiff  from  the  rent.  The 
replication  set  out  the  indenture,  which 
bore  .date  1st  Feb.,  1841,  and  waa  a 
lease  from  J.  H,  to  the  plaintiff  of  the 
farm,  to  hold  from  30th  July,  1840, 
for  fourteen  years,  at  a  rent  of  86/L 
payable  half-yearly  at  Lady-day  and 
Michaelmas,  the  first  payment  to  be 
made  at  Lady-day  next: — Heldy  that 
this  was  no  release  of  the  rent  for 
which  the  cognizance  was  made. 
Cooper  T.  Bobinson^  694 

REMITTER. 
See  Estate  Tail. 

REPLEVIN. 

See  Bankruptcy,  (4). 

Cognizance  for  Double  Rent. 

In  a  cognizance,  by  defendant  as 
bailiff,  for  double  rentj  under  the  1 1 
Geo.  2,  c.  19,  e,  18,  the  terms  of  the 
tenancy,  and  of  the  notice  to  quit, 
should  be  so  shewn,  that  the  tenant's 
power  to  determine  the  tenancy  by 
notice  to  his  landlord  for  that  pur- 
pose, and  the  sufficiency,  in  law,  of 
the  notice  actually  ffiven,  may  appear. 
It  is  not  sufficient  (on  special  demMr^ 
rer)  to  allege  that  the  tenant  "  Aov- 
ing  power  to  determine  by  such  a  no- 
tice as  hereinafter  mentioned,**  gave  a 
notice  to  quit  on  a  given  day  past. 
HumbersUme  v.  Dubois^  765 

SALE  BY  AUCTION. 

Auction  Duty — Avoidance  of  Sale  by 

Vendor. 

Debt. — The    declaration    alleged, 

that  the  plaintiff,  being  employed^  by 


SALE  BY  AUCTION. 


SHERIFF. 


the  defendants  to  sell  certain  lands  by 
auction,  put  up  the  same  for  sale,  sub- 
ject to  a  condition  that  the  highest 
bidder  should  be  the  purchaser :  that 
one  H.  was  the  highest  bidder,  and 
declared  by  the  plaintiff  to  be  the  pur- 
chaser, whereby  auction  duty  to  the 
amount  of  94^.  18«.  9^.  became  pay* 
able  by  the  plaintiff,  and  was  paid  by 
him :  breach,  in  non-payment  of  that 
sum  by  the  defendants. — Plea,  by  one 
of  the  defendants,  that  it  was  a  condi- 
tional sale,  that  the  purchaser  should 
after  the  sale  pay  the  auction  duty ; 
that  upon  exposure  to  sale,  and  H. 
being  the  highest  bidder,  payment  of 
the  duty  was  then  demanded  of  him 
by  the  plaintiff,  and  refused  by  him, 
whereby  his  bidding  became  null  and 
void, — Plea,  by  the  other  defendant, 
that  the  plaintiff  at  the  time  of  the 
sale  demanded  payment  of  the  duty 
from  H.,  who  refused  to  pay,  and  did 
not  at  the  time  of  the  sale  or  at  any 
time  since  pay  the  same,  whereupon 
the  defendants  then  declared  the  said 
bidding  and  sale  to  be  null  and  void, 
and  the  same  became  null  and  void. — 
Replication,  that  before  H.  became  a 
bidder,  it  was  collusively  agreed  be- 
tween them  and  the  latter  defendant, 
that  H.  should  bid,  not  with  a  view  of 
completing  the  purchase,  but  merely 
to  outbid  another  bidder,  and  that  H. 
did  so  bid ;  that  the  pkintiff  at  the 
time  of  the  auction  had  no  notice 
either  of  the  said  agpreement  or  of  the 
intent  of  H.  becoming  a  bidder ;  that 
the  plaintiff  at  the  said  auction,  and 
whilst  H.  was  the  highest  bidder, 
closed  the  biddings,  and  H.  then  be- 
came the  highest  bidder,  and  was  de- 
clared to  be  the  purchaser;  that  H. 
refused  to  pay  the  auction  duty ;  and 
that  before  his  bidding  no  notice  was 
given  to  the  plaintiff  by  H.  or  by  the 
defendants  of  H.'b  being  appointed 
and  having  agreed  to  bid  at  the  sale 
for  the  use  and  behoof  of  the  de- 
fendants:— Heldf  first,  that  the  de- 


claration was  good,  and  that  the  re- 
plication was  not  a  departure  from  it. 
Secondlvi  that  the  former  plea  was 
bad,  as  it  did  not  shew  that  the  ven- 
dors had  exercised  their  option  of  de« 
claring  the  bidding  to  be  null  and 
void.  Thirdly,  that  the  latter  plea 
was  bad,  as  it  did  not  shew  that  the 
vendors  had,  at  the  time  and  place  of 
auction,  exercised  their  option  of  de- 
claring the  bidding  to  be  void,  or  had 
notified  the  same  to  the  plaintiff. 
Fourthly,  that  the  19  Geo.  3,  c  56, 
has  not  repealed  the  7th  sect  of  17 
Geo.  3,  c.  50.  Where  defendants 
plead  separately  pleas  which  are  de- 
murred to,  the  pleas  and  demurrers 
being  substantially  the  same,  each  de- 
fendant is  not  entitled  to  appear  by 
separate  counsel  on  the  argument  of 
the  demurrer.    Willwn  v.  Careys  641 

SCIRE  FACIAS. 
See  Joint-Stock  Company,  (2). 

SEQUESTRATION. 
Sequestrator's  Interest* 

The  sequestrator  of  a  benefice,  ap- 
pointed by  the  bishop  under  a  writ  of 
sequestrari  facias,  is  the  mere  bailiff 
or  agent  of  the  bishop,  and  has  no 
such  interest  in  the  profits  as  will 
enable  him  to  maintsun  an  action  at 
law  against  a  party  who  wrongfully 
receives  them.  Harding  v.  Hallf    42 

SET-OFF. 
See  Pleading,  IV,  (3). 

SEWERS'  RATE. 
See  Palace. 

SHERIFF. 
See  Pleading,  I.  (1). 
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STOPPAGE  IN  TRANSITU- 


SLANDER. 

Fleadings, 

(!)•  JiuHJicatioH, 

To  a  declaration  for  words,  im- 
puting to  the  plaintiff,  a  pawnbroker, 
that  he  had  committed  the  unfair  and 
dishonourable  practice  of  duffing,  that 
is,  of  replenishing  or  doing  up  goods, 
being  in  his  hands  in  a  damaged  or 
worn-out  condition,  and  pledging  them 
with  other  pawnbrokers,  the  defend- 
ant pleaded,  that  the  plaintiff  did  re- 
plenish and  do  up  divers  goods,  being 
in  his  hands  in  a  damaged  or  worn- 
out  condition,  and  pledge  them  with 
divers  other  pawnbrokers : — Held  bad 
on  special  demurrer,  as  not  being 
sufficiently  specific  Hiekinhotham  ▼• 
Leach,  861 

(2).  Proof  of  introductory  Averments, 

Slander. — The  declaration,  after 
reciting  that  A.  and  B.,  the  plaintiff, 
were  lawful  husband  and  wife,  and 
that  B.  was  the  lawful  sister  of  one 
C.  alleged  that  the  defendant  spoke  of 
and  concerning  the  plaintiff  B.  and 
her  intermarriage,  and  of  and  con- 
cerning C,  the  false,  &c.  words  fol- 
lowing :  <<  It  has  been  ascertained  be- 
yond doubt  that  C.  and  B.  are  not  only 
brother  and  sister,  but  man  and  wife : ' 
— Heldy  first,  that  the  plaintiffs  were 
not  bound  to  prove  the  introductory 
averment  that  B.  was  the  lawful  sister 
of  C. ;  secondly,  that  the  declaration 
was  not  bad  in  arrest  of  judgment. 
Heming  v.  Power,  564 

SPECIAL  JURY. 

Certificate  for,  when  grant  able. 

The  words  in  the  6  Geo.  4,  c  50, 
s.  34,  as  to  the  costs  of  a  special  jury, 
that  unless  the  judge  ''  shall  imme- 
diately after  the  verdict  certii^,  &c." 
mean  that  the  judge  shall  certify  with- 
in a  reasonable  time  after.  Christie 
V.  Richardson,  688 


STAMP. 

(1).  On  Copy. 

Where,  on  the  non-prodnction  of  a 
deed  after  notice  to  produce,  the  op- 
posite party  calls  a  witness  who  proTes 
a  copy  compared  by  him  with  the  ori- 
ginal deed,  such  copy- may  be  read 
without  being  stamped ;  for  it  is  only 
used,  in  point  of  law,  to  refresh  the 
witness's  memory  as  to  the  contents 
of  the  deed.  Braythwayte  v.  Hiiek~ 
cock,  494 

(2).    Unstam^d    Instrument,   when 
admissible. 

On  an  issue  to  try  the  property 
in  certain  goods,  which  the  plaintiff 
claimed  under  a  bill  of  sale,  a  former 
bill  of  sale  of  the  same  goods,  but 
which  had  been  cancelled,  was  ten- 
dered in  evidence  to  shew  that  the 
second  bill  of  sale  was  given  bona 
fide,  and  not  fraudulently.  This  do- 
cument having  been  rejected  at  the 
trial,  on  the  ground  that  it  was  not 
stamped : — Held,  that  it  was  properly 
rejected,  and  was  inadmissible  without 
a  stamp.     Williams  v.  Gerry,      296 

STOPPAGE  IN  TRANSITU. 

H.  &  Co.,  of  Hull,  having  sold  to 
W.,  of  Mickley  Mills,  near  Leeds, 
twenty  mats  of  flax,  they  were,  on  the 
10th  of  August,  sent  by  railway  to 
Leeds,  and  arrived  at  the  defendants' 
warehouse  at  Leeds,  where  it  was  the 
custom  for  the  defendants  to  receive 
goods  sent  for  W.,  and  to  give  him 
notice  of  their  arrival,  and  for  him  to 
send  his  carts  for  them.  On  the  16th 
of  August,  W.  sent  his  cart  and  took 
away  ten  of  the  mats.  On  the  1 8th  of 
August,  H.  &  Co.  sold  to  W.  twenty 
other  mats  of  flax,  and  a  quantity  dP 
other  goods.  The  flax  was  sent  by 
railway  to  Leeds,  and  arrived  duly  at 
the  defendants'  warehouse ;  the  other 
goods  were  sent  by  sloop  to  Borough- 
bridge.    On  the  arrival  of  this  flax  at 


SUBPCENA. 


TRUSTEE. 
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the  defendants'  warehouse,  notice  was 
giTen  to  W.  by  letter,  which  stated, 
diat  unless  the  goods  were  sent  for, 
they  would  remain  there  at  warehouse 
rents.  On  the  2drd  of  August,  W. 
sent  his  cart  and  took  away  ten  of  the 
latter  mats,  and  left  there  ten  of  the 
mats  last  sent,  and  ten  of  the  former. 
On  the  8th  of  September,  W.  having 
become  insolvent,  the  goods  which  had 
been  shipped  for  Boroughbridge  were 
stopped  in  transitu  at  Hull ;  and  on 
the  same  day  the  ten  mats  of  flax  of 
the  second  parcel  were  also  stopped  at 
Leeds  by  H.  &  Co.  On  the  11th  Sep- 
tember  the  sheriff  entered,  and  seized 
all  the  flax  in  the  defendants'  ware- 
house sent  by  H.  &  Co.,  under  an  exe- 
cution against  W.  On  the  15th  of 
September,  there  was  also  a  stoppage 
by  H.  &  Co.  of  the  remaining  ten 
mats  of  the  first  parcel.  It  was  found 
by  the  jury  at  the  trial,  that  the  par- 
ties contemplated  that  the  goods  were 
to  be  used  for  the  purpose  of  manu- 
facture at  Mickley  Mills;  —  Held^ 
under  the  above  circumstances,  that 
the  transitus  was  at  an  end  on  the  ar- 
rival of  the  goods  at  the  defendants' 
warehouse.  Held,  also,  that  the  stop- 
page of  the  goods  which  had  been 
shipped  to  go  to  Boroughbridge  had 
not  the  effect  of  revesting  the  pro- 
perty in  the  parcel  of  flax  which  had 
been  sent  to  the  defendants'  warehouse 
at  Leeds,  although  comprised  in  one 
joint  contract  with  the  other  goods. 
Semble,  Lord  Abinger^  C.  B.,  SiMen- 
tiente,  that  the  effect  of  a  stoppage  in 
transitu  is  not  to  rescind  the  contract, 
but  only  to  replace  the  vendor  in  the 
same  position  as  if  he  had  not  parted 
with  the  possession  of  the  goods : — 
Held,  that,  at  all  events,  the  vendor 
had  no  right  to  retake  that  part  which 
had  arrived  at  its  journey's  end. 
JFenhcorth  v.  Ouihwaite,  436 

SUBPOENA. 
See  Witness,  (2). 


TENDER. 
See  Pleading,  IIL  (4). 

TRESPASS. 
See  Pleading,  VI. 

PartieularSf  token  granted  in.  ' 
The  Court  will  not  grant  particu- 
lars in  an  action  of  trespass,  on  the 
mere  affidavit  of  the  defendant  that 
he  had  read  the  declaration,  and  that 
from  the  general  and  vague  form 
thereof  he  was  unable  to  ascertain 
the  grievances  on  which  the  plaintiff 
intended  to  rely;  but  some  special 
ground  must  be  shewn  as  a  reason  for 
granting  the  rule.  Horlock  v.  Ze- 
diardy  677 

TROVER. 
See  Pleading,  IIL  (5). 

TRUSTEE. 

Bond  given  by  to  Co-Trustee,  on  Loan 
of  Trwt  Money,  Validity  of  and 
Liability  on. 

A  testator  devised  his  real  and  per- 
sonal estate  to  D.  and  R.,  upon  trust 
to  sell,  and  to  invest  the  sum  of 
£10,000,  arising  therefrom,  in  the 
public  funds  or  real  securities,  for  the 
benefit  of  certain  persons  mentioned 
in  the  will.  The  money  was  not  so 
invested,  but  with  D.'s  consent  was 
received  by  R.,  and  used  by  him  in 
his  private  trade ;  and  R.  gave  to  D. 
abend,  conditioned  to  keep  him  harm- 
less and  indemnified  against  all  actions, 
suits,  proceedings,  claims,  demands, 
loss,  costs,  charges,  damages,  and  ex- 
penses, on  account  of  the  said  sum  of 
£10,000,  or  by  reason  of  R.'s  being 
permitted  to  hold  the  same: — Held, 
that  this  bond  was  valid  in  law.  The 
legatees  having  filed  a  bill  in  Chan- 
cery against  the  trustees  and  their  re- 
presentatives, claiming  payment  of  the 
£10,000  and  interest,  obtained  a  de- 
cree whereby  it  was  declared  that  D« 
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WITNESS. 


and  R.  were  jointly  and  seTerally  lia- 
ble to  pay  thai  sum :  and  the  legatees 
carried  in  a  claim  against  D.'s  estate 
for  that  amount,  but  no  money  was 
received  therefrom : — Held,  that  the 
representatives  of  D.  were  entitled  to 
recover  from  R.,  in  an  action  on  the 
bond,  the  whole  amount  of  £10,000 
and  interest,  and  that  their  claim  was 
not  limited  to  the  amount  of  costs  ac- 
tually incurred  and  paid  by  them  in 
the  Chancery  suit  JFarwick  v.  Rich- 
ardson^ 284 

TURNPIKE  TOLLS- 

The  Stat  3  &  4  \^ct  c  88,  is 
merely  a  declaratory  act,  and  does 
not  create  any  new  exemption  from 
toll.  In  an  action  of  debt  by  the  trustee 
of  a  turnpike  road  against  a  lessee 
of  tolls,  the  defendant  pleaded,  that, 
after  the  time  of  the  demise  to  him, 
and  before  any  rent  became  due,  the 
Stat.  8  &  4  Vict.  c.  88,  was  passed, 
which  took  away  certain  of  the  tolls, 
and  therefore  the  lease  was  void: — 
Held  bad  on  general  demurrer.  Har- 
ris V.  Morriee,  260 

VENDOR  AND  PURCHASER. 

Action    by    Vendor  for    Purchase- 
Money,  necessary  Averments  in. 

Assumpsit.  The  declaration  al- 
leged, that  by  an  agreement  made 
between  the  plaintiff  and  the  defend- 
ant, the  plaintiff  agreed  to  sell,  and 
the  defendant  to  buy,  certain  building 
ground  for  the  sum  of  120/.,  which 
the  defendant  agreed  to  pay  the  plain- 
tiff on  or  before  the  expiration  of  four 
years,  with  interest  at  5/.  per  cent 
half  yearly,  until  paid ;  and  it  averred 
that  the  four  years  had  not  expired ; 
that  the  120/.  had  not  been  paid ;  and 
that  12/.  had  become  due  for  inter- 
est : — Held^  that  the  declaration  was 
good,  and  that  the  plaintiff  was  not 
bound  to  aver  that  he  had  delivered 


possession  of  the  land,  or  that  he  had 
title  to  the  land,  or  was  ready  and 
willing  to  convey  it.    WUks  v.  Smithy 

355 

WARRANT  OF  ATTORNEY. 

See  Bankruptcy,  (2). 

WAY. 
See  Pleading,  VI. 

WITNESS. 
(1).  Competency. 

1.  The  widow  of  a  person  who  has 
died  intestate  is  not  a  competent  wit- 
ness, in  an  action  brought  against  a 
person  (who  has  got  possession  of  the 
intestate's  goods)  as  executor  de  son 
tort,  for  a  debt  due  from  the  estate, 
to  prove  the  due  execution  of  a  bill  of 
sale  of  his  goods  by  the  intestate  to 
the  defendant.  It  is  not  too  late  to 
object  to  the  competency  of  a  witness 
after  he  has  been  sworn  in  chief,  but 
before  lie  has  been  asked  any  ques- 
tion on  oath.  Tardley  y.  Jmold,  141 

2.  The  plaintiff,  having  been  em- 
ployed by  the  defendant  to  do  certain 
work  for  him,  employed  C.  to  assist 
him  in  doing  the  work,  upon  the  tenns 
that  when  the  plaintiff  earned  1/.,  C. 
was  to  have  8«.  and  the  plaintiff  12^., 
and  which  sum  C.  was  to  be  paid 
whether  the  plaintiff  was  paid  or  not, 
and  for  which  he  swore  that  he  looked 
only  to  the  plaintiff  for  payment  :— 
Held^  in  an  action  brought  by  the 
plaintiff  to  recover  the  price  of  the 
work,  that  C.  was  rendered  a  com- 
petent witness  for  the  plaintiff,  by  in- 
dorsing his  name  on  the  record  under 
3  &  4  Wm.  4,  c.  42,  s.  26.  Carr  v. 
AdamSy  282 

3.  S.y  being  in  insolvent  dream* 
stances,  assigned  his  effects  to  the  de- 
fendant, in  trust  to  sell,  and  distribute 
the  proceeds  rateably  among  his  credi- 
tors, of  whom  the  plaintiff  was  one. 


WITNESS. 


WRIT  OF  TRIAL.       827 


The  sale  realized  2s.  6d.  in  the  pound 
on  the  amount  of  the  debts,  and  the 
defendant  promised  the  plaintiff  to 
pay  him  his  proportion: — Heldy  in  an 
action  for  money  had  and  received, 
brought  by  the  plaintiff  against  the 
defendant  to  recover  such  proportion, 
that  S.  was  a  competent  witness  for 
the  plaintiff.  Hawleyy,Cadbuiy,  505 

(2).  Jtiackment  for  DUobedience  to 
Subpcgna. 

A  subpoena  requiring  the  party  to 
attend  the  trial  of  a  cause  on  the 
commission  day  of  the  assizes,  ex- 
tends to  the  whole  assizes;  and  it 
need  not  go  on  to  require  his  attend- 
ance **  from  day  to  day  until  the  cause 
is  tried."  Sembhy  it  is  nbt  sufficient, 
in  answer  to  an  application  for  an  at- 
tachment against  a  witness  for  dis- 
obedience to  a  subpoBna,  to  shew  that 
his  evidence  was  not  material.  In 
answer  to  a  motion  for  an  attach- 
ment, the  witness  swore,  that  he  had 
been  for  some  time  in  bad  health; 
that  on  the  day  before  the  trial  came 
on,  he  had  been  in  readiness  to  attend 
and  give  evidence ;  that  on  the  morn- 
ing of  the  trial  he  was  unwell,  and  did 
not  rise  until  ten  o'clock,  and  that  on 
going  shortly  afterwards  to  his  office, 
which  was  in  his  way  to  the  Court,  he 


found  the  cause  had  been  tried.  The 
Court  discharged  the  rule.  Scholea  v. 
Hiltimy  15 

Writ  of  Error. 

See  Pleading,  VII. 

WRIT  OF  TRIAL. 

Jury  to  he  eummoned  under.  ^ 

A  cause  was  tried  under  a  writ  of 
trial  directed  to  the  sheriff  of  Cam- 
bridgeshire, by  a  jury  of  persons  re- 
sident in  the  town  of  Cambridge,  none 
of  whose  names  were  on  the  jury  list 
for  the  county ;  but  as  it  appeared  that 
the  defendant's  attorney  htA  seen  and 
looked  over  the  list  of  jurors  before 
they  were  sworn,  and  had  expressed 
himself,  satisfied,  the  Court  held  that 
the  defendant  was  thereby  precluded, 
after  verdict  for  the  plaintiff,  from  ob- 
jecting to  the  irregfularity.  Qu»re, 
whether  there  is  any  rignt  of  chal- 
lenge of  jurors,  on  the  trial  of  a 
cause,  under  a  writ  of  trial.  Pryme 
V.  Titehmtanh,  605 


2.  To  Coroner. 

Semble,    that  the   Court 
power. 


has    no 
under  d  &  4  Will.  4,  c  42, 
8.  17,  to  direct  a  writ  of  trial  to  the 
coroner.     Levy  v.  Magnayy  664 
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